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IN MEMORIAM. 


AT a session of this court, held at Charleston, on the 17th day of January, 
1871, the following resolutions on the death of Hon. WiLi1Am A. Harrison, 
late a member of this court, were presented by Caleb Boggess, Esq., and after 
appropriate remarks by the Honorable George H. Lee, and the Honorable 
Ralph L. Berkshire one of the members of this court, were received and 
ordered to be entered upon the record: 











“TRIBUTE OF RESPECT. 

“At a meeting of the members of the bar of Harrison county, held at the 
court-house, on the 3d day of January, 1871, on motion of Col. John S. Hoff- 
man, the Hon. Geo. H. Lee was called to the chair, and on his further motion 
John J. Davis, Esq., was appointed secretary. 

“The Hon. John S. Carlile arose, and in feeling and appropriate terms, an- 
nounced the death of the Hon. Wi~t1am A. HARRISON, “at his residence in 
Clarksburg, on December 31st, 1870; and he concluded by submitting to the 
consideration of the meeting, the following resolutions, which were adopted: 

“ Resolved, That we have learned with profound sensibility and regret, the 
death of Hon. W1iLL1AmM A. HARRISON, formerly judge of the 21st circuit of 
Virginia, and more recently one of the judges of the supreme court of appeals 
of West Virginia. 

“ Resolved, That in the death of Judge Harrison the bar has lost a bright 
exemplar and most distinguished member; his family a most devoted husband 
and father; the church a most zealous and consistent member; and the com- 
munity one of its most eminent, useful and honored citizens. 

“ Resolved, That as a token of our feelings on this occasion, we will wear an 
appropriate badge of mourning for the period of thirty days. 

“ Resolved, That we tender our sincere and special condolence to the family 
of the deceased, in this their sad bereavement; and that the secretary be di- 
rected to furnish to them a copy of these proceedings. 

“ Resolved, That copies of these proceedings be presented to the supreme 
court of appeals, and the circuit court of this county, at their next sessions, 
and that the said courts be respectfully requested to have the same entered 
upon their respective minutes. 

“On motion of Col. Burton Despard, it was ordered, that the several papers 
throughout the State be requested to publish the proceedings of this meeting, 

“On motion of Col. John 8. Hoffman, it was ordered, that a committee, con- 
sisting of three members of the bar, be appointed to present these proceedings 
and resolutions to the supreme court of appeals, and the circuit court of this 
county. Thereupon the chair appointed as said committee, Col. John S. Hoff- 
man, Caleb Boggess, Esq., and Hon. Charles 8. Lewis. 

“On motion of John C. Vance, Esq., the meeting adjourned. 


“Gro. H. LEE, President. 
“Jounn J. Davis, Secretary.” 





And in further respect to the memory of the deceased, it is ordered, that 
this court do now adjourn, until to-morrow morning at nine o'clock. 
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* Judge Brown presided until the expiration of his term of office, on the 
3lst of , Reoreas 1870, when he was succeeded by Judge Moore, who was 
elected by the people at the preceding Fall election. Judge Berkshire there- 
after presided over the court by virtue of the rule assigning the presidency to 
the judge whose term of office first expires. 

+ Mr. Sprigg’s term of office began on the Ist of January, 1871, he having 
been elected at the preceding general election in October, 1870. 
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ERRATUM. 


Page 706, for “Judgment affirmed,” read “Decree reversed.” 

























CASES 


DECIDED IN THE 


SUPREME COURT OF APPEALS, 


OF 


WEST VIRGINIA. 





ae . 
WAbecling, 
*Absent, Brown, P. 
ALBERT GALLATIN’S HEIRS vs. JOSEPH Haywoop’s HEIRS. 
January Term, 1870. 


1, In an action of writ of right no plea is tendered or filed by the defendant, 
and no replication or issue is joined, and the jury is sworn as though the 
mise had been properly joined. HEtp: 

That it is error to try the case in the absence of such plea and issue, 
and no judgment should be rendered on the verdict. 


2. A verdict is erroneous and incurably defective, in an action of writ of 
right, where it gives the tenants land outside of that described in the 
declaration of the demandants. 


This case came from Jackson county. It was pending 
in the court of appeals of Virginia at the formation of this 
State, and was transferred to this court by operation of law. 





* He had been counsel in the cause below. 
VoL. Iv. 1 


2 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Gallatin’s heirs vs. Haywood’s heirs. 1870. 





The points determined are stated in the opinion of Judge 
Berkshire. 


Hon. Geo. W. Summers presided at the trial of the cause 
in the circuit court. 


A, F. Haymond, for the plaintiffs in error. 
No counsel appeared for the defendants in error. 


BERKSHIRE, J. This was a writ of right instituted in 
1847, in the circuit court of Jackson county, by Albert 
Gallatin, the ancestor of the plaintiffs in error, against Jo- 
seph Haywood, the ancestor of the defendants in error, for 
a large tract of land situated in that county. 

At the September term, 1848, the plaintiff filed his 
declaration or count in due form, as prescribed by the act 
of assembly, 1 Rev. Code, 463. At the May term, 1857, 
the cause was tried and a verdict rendered for the tenants, 
for a certain designated boundary of land embracing a 
small part of the tract described and included in the count 
and declaration, and also some other lands not comprehen- 
ded therein. 

It appears that the jury was empannelled and sworn to 
try, ‘‘ Whether the tenants had more right to hold the tene- 
ment which the demandants demand against them by their 
writ of right, or the demandants to have it as they demand 
it,” precisely as if the mise had been duly joined on the 
mere right, as required by the act of assembly before cited. 

It does not appear from the record, however, that the 
defendants had tendered or filed any plea whatever, or that 
there was any replication or issue joined, as required by the 
act aforesaid, and it was, therefore, plain error to try the 
case in the absence of any such plea and issue, and as 4 
consequence, no judgment should have been entered on the 
verdict. Rowans vs. Givens, 10 Gratt., 250; B. and O. R. RB. 
vs. Gettle’s administratrix, 3 W. Va. Rep., 376; and authori- 
ties there cited. After the verdict was returned, the plain- 
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tiffs moved the court to set the same aside and grant them 
a new trial, upon the ground that it was not justified by the 
evidence, and also upon the additional ground that it gave to 
the defendants lands not put in issue, and not demanded 
or embraced in the count and declaration. 

This motion was overruled and the plaintiffs excepted. 

If the pleadings had been properly made up, and the 
issue or mise joined on the mere right, in accordance with 
the provisions of the statute, the verdict, it seems to me, is, 
in form and substance, incurably defective in giving to the 
tenants land outside of the tract demanded and described 
in the declaration, inasmuch as the title to such land was 
not, and could not be put in issue, or be adjudicated in this 
action. 2 T. C., 183; 5 Mun., 98. 

Other objections were also urged by counsel, to the judg- 
ment complained of. But as no judgment whatever could 
be founded on the verdict rendered, and as in case of rever- 
sal we are reqnired only to render such judgment as the 
circuit court ought to have rendered, I do not think these 
questions fairly arise on the record, and it is therefore not 
necessary or proper to consider them. 

I think the judgment should be reversed, the verdict set 
aside, and the cause remanded for further proceedings to 
be had in accordance with the principles of the foregoing 
opinion. 


MAXWELL, J., concurred. 


JUDGMENT REVERSED. 
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WHbeeling, 


Setu H. Kuinoxk vs. Ruoperick PRICE. 


January Term, 1870. 


1. The effect of a conveyance, made in New York, of real estate lying in this 
State, must be determined by the law of this State. But where a con- 
tract for the loan of money, to secure the payment of which the convey- 
ance is executed, is made in New York, as to its nature, construction 
and validity, it is to be governed by the laws of that State. And where 
the law of that State relating to the subject does not appear in the record, 
no court of this State can judicially know what it is. 


2. P. and K. were citizens of New York. P. owned lands in this State, and 
employed K. as an agent to come to this State and endeavor to sell the 
same. K. failed to make sale, and learning from P. that he was in 
straitened circumstances for money, proposed to loan him money, at rates 
that were exorbitant and usurious, if he would execute him a deed for the 
lands as security. P. executed a deed that was absolute and in fee simple 
on its face, and K executed on the same day, an agreement to P., stipu- 
lating that he might elect to repurchase the lands for a certain sum in 
three months, and certain other and greater sums in six and twelve 
months respectively, if he would so elect at the expiration of six months 
from the date of the agreement, which sums were largely in excess of the 
consideration expressed in the deed, and six per cent. interest thereon. 
K. refused to permit P. to repurchase after failure to elect at the expira- 
tion of six months, claiming that the sale and deed were absolute. P. 
filed his bill to cancel the deed, alleging that the transaction was only for 
the security of money, and was usurious in its character. The proofs in 
the cause tended to show that the transaction was a loan of money and 
the land was held as security. HELD: 


I. That the transaction was in effect a mortgage, and that P. was enti- 
tled to redeem the land upon the payment of the consideration 
expressed in the deed, with interest thereon. 
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II. That as the contract was made in the State of New York, and as 
to its nature, construction and validity, must be governed by the 
law of that State, and the law of that State on usury was not 
pleaded, the courts of this State could not judicially know what 
it was, and therefore, it did not appear that the transaction was 
usurious. 


Rhoderick Price, of New York, filed a bill in the circuit 
court of Wood county, at September rules, 1860, alleging 
that he was the owner of a valuable tract of land lying in 
the counties of Wood and Ritchie, contiguous to the North- 
western Virginia railroad, and that on the 17th day of Feb- 
ruary, 1859, he entered into an agreement with one Seth 
H. Klinck, also a citizen of New York, who was by the 
terms thereof, to go to Virginia as the agent of Price, and 
endeavor to make sale of the land. That Price was greatly 
in need of money. That for his services as agent, Klinck 
was to receive the sum of 1000 dollars for the space of three 
months, and expenses. There were other stipulations in 
the agreement not necessary to be mentioned. The bill 
further alleged that Klinck wrote several letters to the com- 
plainant whilst in Virginia, concerning his progress in ne- 
gotiating a sale of the land, which contained various items 
of details; in some stating that the land could be sold for 
seventy-five thousand dollars if it were not for the suspicions 
and rascality of the people, &c. The bill also alleged that 
some time in May, 1859, Klinck returned to New York, 
and informed the complainant that he could sell to parties 
in New York city; that they went to the city together, and 
after many days effort, no sale was made; that the com- 
plainant, from day to day would, in speaking of his private 
affairs, tell the defendant that he was greatly in need of 
money, and finally offered to sell the defendant fifty or one 
hundred acres of the land at lower rates than he had offered 
it to others, in order to raise money. This proposition the 
defendant declined, and stated that he did not wish to buy. 
The defendant then stated that he had thought of offering to 
loan some money to the complainant, but disliked to do so 
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as it would be hard on him—meaning that he would have 
to charge a high rate of interest. The defendant then 
proposed to loan the complainant a sum of money on cer- 
tain 458 acres of land on one side of the railroad, and that 
the complainant could redeem it at the end of three months, 
by paying to the defendant the sum of 5,152 dollars and 50 
cents, or at the end of six months by paying 5,725 dollars, 
or at the end of twelve months by paying 6,870 dollars, on 
certain conditions; but at the same time stated that the 
complainant must execute a deed for the land to the defen- 


dant, as he would not loan money on any other security - 


than an absolute conveyance to be drawn up by a New 
York lawyer; and if the complainant would make the deed 
the defendant would do all he could to make sale of the 
land. That shortly after this, the defendant came to the 
complainant with a deed for the land drawn in New York 
city, and an agreement. After some negotiations, the com- 
plainant—trusting in the protestations of friendship made 
by the defendant—executed the deed on the 17th of June, 
1859, for 458 acres of land, in fee simple, and an agreement 


was executed by the defendant, whereby he agreed to sell . 


to the complainant the 458 acres of land at any time within 
six months, in consideration that the complainant would 
pay the defendant 5,152 dollars and 50 cents, if he elected 
to purchase the land before three months; or 5,725 dollars 
if he elected to purchase it within three months therefrom; 
or 6,870 dollars if he elected to purchase -at the exact ter- 
mination of six months, or within the next six months from 
the date of the agreement, ‘it being understood and agreed 
that the party of the second part (the complainant) shall 
have the exclusive privilege to purchase said premises for 
the time of six months from the date thereof, on the terms 
and conditions aforesaid, but for no longer or, greater period, 
and on no other terms or conditions.” The consideration 
expressed in the deed was the sum of 4,580 dollars; a part 
of this sum was 1500 dollars, services and expenses as per 
the agreement of the 17th of February, 1859; other part 
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7 thereof was money.borrowed by the complainant from the 
) defendant, in 1858, and the residue was cash, in amount 

over 2,000 dollars. That shortly after this, the complain- 
; # ant learned that defendant had put the deed upon record in 
Ritchie county, and wrote to him that fact, whereupon he 
received a reply, dated July 7th, 1859, that it was necessary 
; that it should .be recorded to avoid the operation of 
judgments, &c.; that he was acting in good faith, and 
would still aid him in making sale of the land, and 

hoped to reach parties in New York to that end, in the 


fe ‘Fall; that the agreement fully protected all the interests 
f of the complainant, &c. That in February, 1860, the 
complainant sent to the defendant a draft for 300 dollars, 
, and informed him that he would send more soon, to 
> which the defendant wrote in reply that he did not accept 
. the draft, as complainant owed him nothing, that the con- 
5 tract between them expired on the 17th of December, 1859. 
: That this was the first intimation that the defendant claimed 
’ the land to be sold in fee, unless redeemed in a certain time. 
t The bill charged that the transaction was usurious; that 
L. if it was absolute as a fee simple conveyance, it was obtained 
: by means of false and fraudulent representations, and with- 
i out adequate consideration, as the defendant’s over esti- 
1 mate of the value of the land was largely in excess of the 
) consideration of the deed; that if it was not an absolute 
; conveyance, taken in connection with the agreement of the 
ye defendant, it was a mere mortgage and must be closed 
a according to law, and that from its character it must be 
d held to be a mortgage and regarded as a mere loan of money 
u and security taken for the same. It asked that the deed be 
Ly cancelled and annulled, and such order made in the premises 
8 as should be deemed equitable, &e. 
, The defendant answered, denying all allegations of fraud; 
D alleging that the land was at the time of sale, supposed to 
t be valuable for deposits of cannel coal and other minerals, 
r that the result had determined that such was not the fact; 
that the writings were drawn at the instance of the com- 
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plainant and partly paid for by him; that the complainant 
proposed to sell the 458 acres to him at ten dollars per acre, 
and reserve the right to repurchase the same according to 
the terms of the contract of June 17th, 1859; and that the 
deed was designed by both parties to be an absolute sale, 
and not a mortgage. It alleged that no fraud was designed 
or intended; that the transaction was a fair one throughout, 
and was not usurious or fraudulent, and that the price paid 
was full and adequate to the value of the land. 


The depositions taken in the cause were substantially to. 


the effect, that Klinck stated he had loaned to Price a sum 


of money, and had been deeded Virginia lands in security _ 


for payment; that the time had expired for payment and 
he regarded the land as his own. 


The circuit court of Wood county decreed on the 20th 
of April, 1867, that the deed, although absolute on its face, 
was intended by the parties to be a security or mortgage to 
indemnify and secure to the defendant a debt, and the 
agreement given by the defendant, of June 17th, 1859, was 
intended to secure usurious interest on the debt, and that 
the complainant had a right to redeem the land by the pay- 
ment of the sum of 4,580 dollars, without interest. The 
decree further provided that, upon the payment of that sum 
to the defendant, or to the receiver of the court, that the 
defendant should convey the land to the complainant, and 
upon his failure to do so, a commissioner was appointed for 
the purpose. 


An appeal was taken from this decree by the defen- 
dant. 


Hon. George H. Loomis, judge of the Wood county cir- 
cuit court on the hearing of the cause. 


Stephenson for the appellant. 
Lee and Jackson ¢ Small for the appellee. 
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MaxweELL, J. This was a bill filed in the circuit court of 
Wood county, by Price, to set aside a conveyance made by 
him to Klinck, for a tract of 458 acres of land, upon three 
grounds: First, because the conveyance was obtained by 
means of false and fraudulent misrepresentations and with- 
out adequate consideration. Second, because the convey- 
ance was intended to be a mere mortgage to secure the 
payment of money due. And third, because the whole 
contract is usurious and therefore void. 

The court below was of the opinion that the conveyance 
was a mere mortgage to secure the payment of money 
loaned at a greater rate of interest than allowed by law, and 


‘ decreed accordingly, and from that decree the defendant 


below has appealed. 

The appellant insists here that the decree is erroneous, 
because the conveyance was absolute and not a mere mort- 
gage to secure the payment of money loaned, and because 
the contract was not usurious. 

Without referring to the evidence in detail, it is clear the 
proofs in the record show that the conveyance was made to 
secure the payment of money to Klinck, and is therefore, in 
effect, a mortgage. Ross vs. Norvell, 1 Wash., 14; Thompson 
vs. Davenport, Idem, 125; Robertson vs. Campbell, 2 Call, 421; 
Chapman’s adm’r vs. Turner, 1 Call, 280; King vs. Newman, 
2 Munford, 40; Dabney vs. Green, 4 Tl. & M. 101; Penning- 
ton vs. Hautry, 4 Munford, 140; Bird vs. Wilkinson, 4 
Leigh, 266. 

Although the conveyance was made in the State of New 
York, its effect is to be determined by the law of this State. 
The United States vs. Jonah Crosby, 7 Cranch, 115. But as 
the contract for the loan of money to secure the payment of 
which the conveyance was executed, was made in the State 
of New York, as to its nature, construction and validity, it 
is to be governed by the laws of that State. What the law 
of New York is, does not appear in the record of the cause, 
and no court of this State can know judicially what it is. 
It does not, therefore, appear from the record that the con- 
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tract was usurious according to the laws of that State. It 
follows then that, so far as the decree of the court below 
held the conveyance to be a mortgage, there is no error in 
it, but so far as it holds the contract for the loan of money 
to be usurious, it is erroneous, and ought to be reversed 
with costs, and the decree entered here for the payment of 
the sum of 4,580 dollars, with interest thereon at the rate 
of six per centum per annum from the 17th day of June, 
1859. 


The other judges concurred. 


DECREE REVERSED; and proper decree entered here. 


QO ®& > @ © FR 








COURT OF APPEALS OF WEST VIRGINIA. 





















Jan’y Term, Lusher vs. Scites et al. 1870, 





UHbeeling. 


Irvin LusHER vs. Tuomas Suites et al. 


January Term, 1870. 


1, The subject of creating new counties belongs to the legislature alone, by 
the provisions of the constitution. To exercise the power thus conferred 
the legislature must inform itself of the existence of the facts (as to area, pop- 
ulation, &c.,) prerequisite to enable it to act on the subject. How it shall 
do so, and on what evidence, the legislature alone must determine; and 
when so determined, it must conclude further inquiry by all other de- 
partments of the government. And the final action terminating in an 
act of legislation in due form, must of necessity presuppose and deter- 
mine all the facts prerequisite to the enactment. 


2. The courts cannot go into an inquiry as to the truth or falsity of facts upon 
which an act of the legislature is predicated, where the latter has sole 
jurisdiction of the subject. 


3. The existence of Lincoln county held to be a fact. 


This cause arose in Cabell county. The original bill was 
filed and injunction obtained in September, 1868; the 
amended bill was filed in May, 1869. The appellant, Lu- 
sher, sought to restrain the collection of taxes assessed 
against him by the officers of the county of Lincoln. The 
appellees were tax collectors. The opinion of the President 
contains a substantial statement of the points at issue. 


Hon. James H. Ferguson, judge of the circuit court of 
Cabell, on the trial of the cause. 


Lucien C. Ricketts for the appellants. 
Tomlinson and Stanton ¢ Allison for the appellees. 
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Brown, President. 

So much of the opinion of the circuit court as I approve, 
I have adopted. 

This suit was brought by the plaintiff to restrain the col- 
lection of certain county and township taxes assessed and lev- 
ied upon his real and personal estate, in the township of Sher- 
idan, and county of Lincoln, upon the ground that the act 
creating the said county, and the subsequent acts amending 
the same, are unconstitutional and void, and an injunction 
was obtained and perfected by the plaintiff restraining the 
collection of these taxes until the further order of the circuit 
court. The county of Lincoln was created by an act of the 
legislature of this State, passed on the 23d day of February, 
1867, out of parts of the counties of Cabell, Putnam, Kanawha 
and Boone; and by subsequent acts, some material changes 
have been made in its boundary lines, and considerable ad- 
ditions made to its territory and population. 

It is averred, both in the original and amended bills, that 
at the time of the creation of the said county of Lincoln, it 
did not contain within its boundary lines either four hun- 
dred square miles of territory or four thousand white popu- 
lation; and that by its creation the county of Cabell was 
reduced below the area of four hundred square miles of 
territory. It is averred in the amended bill that by the act 
passed March 3d, 1868, sufficient territory was added to the 
county of Lincoln to give it an area of four hundred square 
miles, but that its white population was still below four 
thousand, and the county of Cabell was, by that act, still 
further reduced in territory. It is further averred that by 
the aet passed February 26th, 1869, “additional population 
and territory was added to the counties of Lincoln and 
Cabell, but that the said county of Cabell still contains less 
than four hundred square miles of territory.”” There are 
other allegations in both bills on this subject, but these are 
all that are necessary to be noticed in the decision of the 
case. 

The defendants filed a demurrer to the bill and amended 
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bill, and asked to have the injunction dissolved and both 
bills dismissed, on the ground that the circuit court had no 
jurisdiction, either of the parties or of the subject matter of 
the suit. 

Upon the first point raised, I am clearly of opinion that 
if the plaintiff is entitled to the relief prayed for in his bill 
and amended bill, his suit is properly brought in the circuit 
court of Cabell. He alleges that, at the time of the passage 
of the act creating the county of Lincoln, he was a resident 
and freeholder of that part of the county of Cabell which 
was included within the boundary lines of the said county 
of Lincoln, and that he still resides upon his freehold at the 
same place he then resided. If, then, the act creating the 
county of Lincoln, and the several acts amending the same, 
are all unconstitutional and void, there is no county of Lin- 
coln, and the plaintiff js still a citizen and resident of Cabell 
county, and entitled to sue as such in that county. The 
reasons for this opinion might be amplified, but it is unne- 
cessary. 

The important question in the case is, the constitutional- 
ity of the acts in question. 

The legislative power is an attribute of sovereignty, and 
the exercise of that attribute is vested by the people of the 
State in the Senate and House of Delegates. Constitution, 
art. 4, sec. 1. 

The creation of a new county is an exercise of legislative 
power. It is, therefore, legitimate legislation, and within 
the scope of legislative power to make new counties; and 
the only limitation on the power in the legislature, is to be 
sought for in the constitution; and the only limitation there 
to be found, applicable to this case, is the prohibition con- 
tained in section 12 of article VII of the constitution, which 
provides that, ‘“‘ No new county shall be formed having an 
area of less than four hundred square miles; or, if another 
county be thereby reduced below that area; or, if any ter- 
ritory be thereby taken from a county containing less than 
four hundred square miles. And no new county shall be 
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formed containing a white population of less than four 
thousand; or, if the white population of another county 
be thereby reduced below that number; or, if any county 
containing less than four thousand white inhabitants be 
thereby reduced in area,” &c. 

The power to form new counties, it is conceded, belongs 


to the legislature alone under the constitution, but before — 


this power can be rightfully exercised, it must be made to 
appear affirmatively: 1. That the proposed new county 
does contain an area of at least four hundred square miles. 
2. That no other county is thereby reduced below that area. 
8. That no territory is thereby taken from any county con- 
taining less than four hundred square miles. 4. That the 
proposed new county contains at least four thousand white 
population. 5. That the white population of no other 
county is thereby reduced below four thousand; and 6. 
That no county containing less than four thousand white 
inhabitants is thereby reduced in area. When all these 
facts are made to appear to the satisfaction of the legislature, 
then, and not till then, an act creating the proposed new 
county may be passed. The legal presumption therefore 
is, that when the act creating the county of Lincoln was 
passed, all these facts had been proved to the satisfaction of 
the legislature, otherwise that body would not and could 
not have passed the act. All its members were sworn to 
support the constitution of the State, and it is not to be 
presumed that they would violate their oaths of office by 
passing the act in question, without the proof necessary to 
enzble them to do so. 

Not only does the subject of making new counties belong 
to the legislature, but it belongs to no other department of 
the government. To exercise the power, the legislature 
must inform itself of the existence of the facts prerequisite 
to enable it to act on the subject. How it shall do so, and 
on what evidence, the legislature alone must determine; 
and when so determined, it must conclude further inquiry 
by all other departments of the government; and the final 
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action terminating in an act of legislation in due form, 
must of necessity presuppose and determine all the facts 
prerequisite to the enactment; and that too, as fully and 
as effectually as a final judgment of a competent judicial 
tribunal of general jurisdiction would do in like case. 

My opinion, therefore, is, that the passage of the act cre- 
ating the county of Lincoln, and the act amending the same 
and re-enacting the first section thereof, passed February 
26th, 1869, are in law, solemn affirmations of record by the 
only tribunal having jurisdiction in the case; that all the 
constitutional requirements had been and were complied 
with; that the said county of Lincoln had the territory and 
population required by the constitution, and that no other 
county was, by the creation thereof, reduced below the 
amount of territory or population required by the constitu- 
tion. And the question now is: has this court power to go 
behind these acts and try the question as to whether these 
affirmations are true or false? In order to a right under- 
standing of this question, it is necessary to ascertain the 
force and effect of an act of the legislature as evidence. 
Phillips, in his work on evidence, (Vol. 1, p. 316), speaking 
of acts of parliament, says: ‘Records are the memorials of 
the proceedings of the legislature and of the King’s courts 
of justice, preserved in rolls of parchment; and they are 
considered of such authority that no evidence is allowed 
to contradict them.” And on page 317, he says: “The 
first sort of records to be considered, are acts of parliament; 
and these, says Chief B. Gilbert, are the highest and most 
absolute proof.” See, also on this subject, 1 Starkie on 
Evidence, pages 231, 233. On page 233 this author says: 
“The recital in the preamble of a public act of parliament 
of a public fact, is evidence to prove the existence of that 
fact. Where an information for a libel alleged that outrages 
had been committed in particular parts of the kingdom, the 
preamble of a public act reciting the fact, was held to be 
admissible evidence to support the averment; for every 
subject is in contemplation of law, privy to the making of 
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such an act.” See, also, 1 Phillips on Evidence, page 318, 

The law, as thus laid down in regard to acts of parliament, 
applies with equal force to acts of the legislature of this 
State. If one cannot be contradicted by evidence, the 
other cannot, for no reason can be urged in favor of the 
absolute verity of the one that does not apply with equal 
force to the other. The act creating the county of Lincoln, 
and the several acts amending the same, are all public acts, 
and as Judge, I am bound to take judicial notice of these 
and other acts of the legislature in relation to that county, 
and of the courts held therein from time to time, as in other 
counties of the State. My opinion, therefore, is, that no 
evidence can be admitted in court to contradict the facts 
affirmed by the passage of those acts. De Camp vs. Eveland, 
19 Barb., 81, and 19 N. Y. Rep., 41, Runnay vs. People. 

In order to fortify this conclusion, it may be well to look 
at the consequences which might and would follow if this 
were not so. It is averred in the amended bill, and admit- 
ted to be true, that in pursuance of the act creating the 
county of Lincoln, the said county “ was organized, and all 
the county and township officers were elected and appointed 
therein, and after being qualified entered upon the duties 
of their respective offices; that the circuit courts have been 
regularly held in said county, and that actions, suits and 
other legal proceedings, both civil and criminal, have been 
commenced and prosecuted in said courts, and judgments, 
decrees, and sentences have been given, made and executed 
therein; that the board of supervisors of said county have, 
in each year since the creation thereof, laid and collected 
the county levies, entered into contracts, contracted debts, 
and exercised all other powers conferred by law upon such 
boards; that they have built a jail in said county at a cost 
of over five thousand dollars, the most of which sum still 
remains unpaid to the contractor; and unless this court 
shall interfere to prevent it, the tax-payers residing in the 
said county will be taxed to pay the same.” Now if the 
circuit court of Cabell county, decide the act creating the 
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county of Lincoln, and the acts amending the same, are all 
unconstitutional and void, for the reasons stated in the bill 
and amended bill, and that there is therefore no such county, 
then what becomes of all the proceedings of the courts held 
by the same officer as judge of the circuit court of Lincoln 
county; of the judgments and decrees given and rendered; 
of the money that has been collected under them; of the 
title to real property which has been sold and conveyed 
under such decrees; and of the fines and punishments im- 
posed for violations of the law in that county? And what 
becomes of the officers who have been executing and enfor- 
cing these judgments, decrees, and sentences, and who 
have been levying and collecting taxes and levies in that 
county? And what is to become of the contractor who 
has built the jail of that county, and not received his pay; 
and to prevent which payment the plaintiff in this case in- 
vokes the aid of this court? Upon these grave inquiries I 
cannot better express myself than by a reference to the case 
of Luther vs. Borden, decided by the supreme court of the 
United States, and reported in Vol. 7 of Howard’s Reports. 
This was an action of trespass brought by Zwuther vs. Bor- 
den and others, in the circuit court of the United States for 
the district of Rhode Island, for breaking and entering the 
plaintiff’s house. The plaintiff was a supporter of the Dorr 
government, and the defendants were supporters of the old 
Charter government. Dorr and his adherents claimed that 
the Charter government had been displaced by the adoption 
of a constitution by a majority of the legal voters of the 
State, and in support of that claim, they made war upon 


‘the Charter government, and that. government, to defend 


itself, declared the State to be under martial law; and the 
trespass complained of was committed by the defendants 
while in the military service of the Charter government, 
and under its orders. The main question raised by the 
plaintiff in the case was, which was the rightful govern- 
ment, the Charter or the Dorr? And in delivering the 
opinion of the court, Judge Taney says: “The plaintiff 
VoL. Iv. 2 
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contends that the Charter government was displaced, and 
ceased to have any lawful power after the organization of 
May, 1842, of the government which he supported; and 
although that government never was able to exercise any 
authority in the State, nor to command obedience to its laws 
or its officers, yet he insists that it was the lawful govern- 
ment, upon the ground that it was ratified by a large ma- 
jority of the male people of the State of the age of twenty- 
one and upwards; and also by a large majority of those 
who were then entitled to vote for general officers under 
the then existing laws of the State. The fact that it was so 
ratified was not admitted, and at the trial in the circuit 
court, he offered to prove it by the production of the origi- 
nal ballots, and the original registers of the persons voting, 
verified by the oaths of the several moderators and clerks 
of the meetings, and by the testimony of all the persons so 
voting, and by the said constitution; and also offered in 
evidence for the same purpose that part of the census of the 
United States for the year 1840, which applies to Rhode 
Island, and a certificate of the Secretary of State of the 
Charter government, showing the number of votes polled 
by the freemen of the State for the ten years then last past. 
The circuit court rejected this evidence, and instructed the 
jury that the Charter government and laws under which 
the defendants acted were, at the time the trespass is alleged 
to have been committed, in full force and effect as the form 
of government and paramount law of the State, and consti- 
tuted a justification of the acts of the defendants, as set 
forth in their pleas. It is this opinion of the circuit court 
that we are now called upon to review. It is set forth more 
at large in the exception, but it is in substance as above 
stated; and the question presented is certainly a very serious 
one. For if this court is authorized to enter upon this in- 
quiry, as proposed by the plaintiff, and it should be decided 
that the Charter government had no legal existence during 
the period of time above mentioned, if it had been annulled 
by the adoption of the opposing government, then the laws 
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passed by its legislature during that time were nullities; its 
taxes wrongfully collected; its salaries and compensation 
to its officers illegally paid; its public accounts improperly 
settled; and the judgments and sentences of its courts, in 
civil and criminal cases, null and void, and the officers who 
carried their decisions into operation answerable as trespas- 
sers, if not, in some cases, as criminals, When the decision 
of this court might lead to such results, it becomes its duty 
to examine very carefully its own powers before it under- 
takes to exercise jurisdiction.” This case, though not 
strictly in point, is very analagous to the one under 
consideration, and the reasoning of the court applies with 
great force to the decision asked for by the appellant in 
this case. In the case above referred to, the court decided 
that the question as to which was the rightful government, 
was a political and not a judicial question, and, ‘That it 
rested with the political power to decide whether the Char- 
ter government had been displaced or not; and when that 
decision was made, the judicial department would be bound 
to take notice of it as the paramount law of the State, 
without the aid of oral evidence or the examination of wit- 
nesses,” &c. For the opinion of the court on this point, 
see the volume above referred to, pp. 7 to 11, and 23 to 26. 
On page 9, Judge Taney says: “The question as to the 
majority is a question of fact. It depends upon the testi- 
mony of witnesses, and if the testimony offered by the 
plaintiff had been received, the defendants had the right to 
offer evidence to rebut it,” &c.; and on page ten he says: 
“Tn one case a jury might find that the constitution which 
the plaintiff supported was adopted by a majority of the 
citizens of the State, or of the voters entitled to vote by the 
existing law; another jury, in another case, might find other- 
wise. And asa verdict is not evidence, in a suit between 
different parties, if the courts of the United States have the 
jurisdiction contended for by the plaintiff, the question 
whether the acts done under the Charter government during 
the period in contest,are valid or not, must always remain 
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unsettled and open to dispute.” And so in this case, the 
amount of territory and population in the county of Lincoln, 
and of each of the counties from which it is taken, is a 
question of fact to be determined, if the circuit court had 
jurisdiction, by the evidence of witnesses. 

Now, let us suppose by way of illustration, that a citizen 
and tax-payer of that part of Lincoln county taken from 
the county of Kanawha, brings a suit similar to this in the 
circuit court of Kanawha county, to restrain the collection 
of his taxes, on the ground that the act creating the county 
and the other acts in question are void, for the reason that 
the county of Cabell is thereby reduced below the area of 
four hundred square miles. The county of Kanawha is 
not in the Cabell circuit; and suppose that in one suit it is 
proved that the county of Cabell is reduced below the area 
of four hundred square miles by the creation of Lincoln 
county, and in the other that it is not, The result would 
be that the Cabell court would decide the question one way, 
and the circuit court of Kanawha another way; or in other 
words, one court would decide that these acts were consti- 
tutional, and tbe other that they were unconstitutional, 
according to the facts in each case. Now, which of these 
decisions would be binding? both being made in exact ac- 
cordance with the facts proved therein. 

Again, the constitution, Art. XI, sec. 5, provides that, 
*‘ No act to incorporate any bank of circulation or internal 
improvement company, or to confer additional privileges 
on the same, shall be passed, unless public notice of the 
intended application for such act be given under such regu- 
lations as shall be prescribed by law.” On the 24th day of 
October, 1863, the legislature passed an act prescribing how 
the notice provided for in the constitution should be posted 
and published. Since that time several acts of the charac- 
ter requiring such notice to be given have been passed by 
the legislature, and in some cases the companies have been 
organized, the stock subscribed, large amounts of money 
have been expended and large liabilities incurred. Now, 
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can it be that at some uncertain time in the future some 
mischievous person may go into the courts and raise the 
question as to whether the notice required by the constitu- 
tion and law was given before the passage of the act? The 
law provides no mode nor means of preserving the evidence 
of such notice, no record is made of it, nor of its posting 
and publication, nor how the facts are to be proved or 
brought to the knowledge of the legislature or the courts; 
a mere fugitive notice disappearing with the newspaper 
containing it. And if, in such case, no one can be found 
to prove that such notice was given in legal form, can it be 
possible that the act incorporating the company is to be 
declared unconstitutional and void, and the fortunes of its 
stockholders wrecked and destroyed? I think not. My 
opinion, therefore, is, that the existence of Lincoln county 
under the constitution, is a political and not a judicial ques- 
tion. And as that county is recognized by every branch of 
the political department of the government, the court is 
bound thereby, and consequently has no jurisdiction of the 
subject matter of this suit. For these reasons the demurrer 
of the defendants was properly sustained, the injunction 
dissolved, and the bill and amended bill dismissed. 

I think, therefore, that the decree of the circuit court 
should be affirmed with costs and damages to the appellees. 


The other judges concurred with the President. 


DECREE AFFIRMED. 
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Wheeling. 


JoHN T. PEErceE ef al. vs. JoHN W. ATHEY ef al. 


January Term, 1870. 


1. Where an injunction bond is joint as to the obligees, and joint and several 
as to the obligors, a joint action may be brought by the obligees, and a 
joint judgment rendered for the whole of their demand, although the 
claims due them respectively may be of different amounts and bear inter- 
est from different dates. 


bo 


. In debt on bond with collateral condition, damages may be assessed beyond 
those laid in the declaration, if the penalty is sufficient to cover them. 


oo 


. A judgment assigning damages jointly, on the breaches assigned in a dec- 
laration on an injunction bond payable to several obligees jointly, while 
it is not a formal ascertaining the damages according to the statute, it is 
substantially so, and should be held as in full satisfaction and discharge 
of all the breaches alleged in the declaration, and a bar to any other or 
further recovery for the same breaches. 


This was originally and action of debt on an injunction 
bond. The case was brought to November rules, 1866, in 
the circuit court of Preston county. 

The following is a copy of the bond on which the action 
was founded: 


* Know all men by these presents, that we, John T. Peerce, 
Gustavus Cresap and Buckner Fairfax, are bound unto John 
W. Athey, Philip Fletcher, Joseph Reitzell, and David Free- 
land, their heirs and assigns, in the penalty of four thousand 
dollars, for the payment whereof we bind ourselves jointly 
and severally. Witness our hands and seals, this 6th day of 
November, 1865. 
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‘Whereas, the above bound John T. Peerce hath obtained 
from the Hon. John A. Dille, judge of the circuit court of 
Preston county, an injunction to stay, until further order of 
said court, all further proceedings in the following named 
judgments, rendered by said court, to wit: one in favor of 
the said David Freeland, on the 19th day of June, 1865, 
against the said John T. Peerce, for the principal sum of 
four hundred and twenty dollars, with legal interest there- 
on from the 1st day of February, 1864, till payment, and 
costs; another in favor of the said John W. Athey, on the 
21st day of June, 1865, against the said John T. Peerce, 
Edward H. McDonald, and Joseph V. Williams, for the 
principal sum of two hundred and five dollars, with legal 
interest thereon from the 28th day of November, 1864, till 
payment, and costs; another in favor of the said Philip 
Fletcher, against the said John T. Peerce, Joseph V. Wil- 
liams, Isaac Parsons, and Edward H. McDonald, rendered 
on the 22d day of June, 1865, for the principal sum of six 
hundred dollars, with legal interest thereon from the last 
named date, and costs; and the other in favor of the said 
Joseph Reitzell, against the said John T. Peerce, Edward 
H. McDonald, Isaac Parsons, and Joseph V. Williams, ren- 
dered on the day aforesaid, for the principal sum of seven 
hundred dollars, with legal interest thereon from said date, 
till payment, and costs. Now if the said obligors shall pay 
the above named judgments, and all such costs as may be 
awarded against the said John T. Peerce, and all such dam- 
ages as shall be incurred by the defendants in said injunc- 
tion, or either of them, in case the said injunction shall be 
dissolved, then the above obligation to be void, otherwise 
of force. * JoHN T. PEERCE. 

**G, CRESAP. 
*¢ BUCKNER FAIRFAX.” 

The declaration alleged that the defendants were indebted 
in the penal sum of 4,000 dollars, to the plaintiffs, John W. 
Athey, Philip Fletcher, Joseph Reitzell, and David Free- 
land; that Peerce had obtained an injunction to stay fur- 
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ther proceedings on certain judgments theretofore rendered 
against him, in favor of the plaintiffs. These judgments 
were recited in the bond and set forth in the declaration as 
follows: Freeland’s judgment was for 420 dollars, rendered 
on the 19th of June, 1865; Athey’s for 205 dollars, obtained 
Zist of June, 1865; Fletcher’s for 600 dollars, rendered 
June 22d, 1865; and Reitzell’s for 700 dollars, rendered 
June 22d, 1865. All of these judgments bore interest from 
different dates. The declaration alleged damages for the 
breach at 100 dollars. The parties defendant not appearing 
to plead, the conditional judgment was confirmed at rules 
and the damages ordered to be ascertained at the next term. 
The plaintiffs waiving a jury, and the defendants not ap- 
pearing to require one, the court proceeded to render judg- 
ment against the defendants for the penalty of the bond, 
4,000 dollars, to be discharged by the payment of the 
amount of the judgments, 1925 dollars, with interest, dam- 
ages and costs, in all, 2,436 dollars and fifty-five cents, with 
interest on the 1925 dollars from the date of the dissolution 
of the injunction. 

The defendants gave notice that they would move the 
circuit court of Preston to reverse the judgment upon the 
injunction bond, which motion being heard at the Novem- 
ber term, 1867, was overruled, and the defendants excepted 
and appealed to this court. The grounds alleged for the 
reversal of the judgment were substantially those given in 
the petition for the appeal, and were as follows: 

“1st. The judgments enjoined were several and for differ- 
ent sums, and in which the obligees, in the bond on which 
the action was brought, had several and distinct claims, 
fixed by law, and for which there could not be a joint re- 
covery of either debt, interest or damages. (See 38 Illinois 
Rep., 188). 

“2d. The court erred in giving greater damages for 
breach of condition of bond, with collateral condition, than 
was claimed in thewrit or declaration. 

“8d. The court erred in not ascertaining the damages 
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sustained; or sums to be paid by reason of the breaches as- 
signed, as required by law. (See chap. 177, sec. 17, Code 
of Virginia).” 


Hon. John A. Dille, judge of the circuit court of Preston 
county, presided on the hearing of the cause. 


Boggess for the plaintiffs in error. 


Stanton § Allison and Wm. G. Brown, for the defendants 
in error. 


MaxweELL, J. The first cause assigned as error in this 
ease is, that the judgments enjoined were several and for 
different sums, and in which the obligees in the bond on 
which the action was brought, had several and distinct 
claims fixed by law and for which there could not bea joint 
recovery of either debt, interest, or damages. The cases 
of The St. Louis, gc., R. R. Co. and others vs. Coulties, and 
same vs. Hawks’ adm’r, 33 Ill’s, 188, are relied on to sustain 
this assignment of error. The actions were debt brought 
upon an instrument by which the defendants below ac- 
knowledged themselves bound to nine persons, of whom 
Coulties and Hawks were two, according to their relative 
and respective several interests in the penal sum of 3,000 
dollars, which was conditioned that the railroad company 
should, on the assessment of damages to be made to secure | 
the right of way, pay to the obligees relatively and respec- 
tively, the damages which might be assessed. The declar- 
ations alleged the assessment of the damages of the plaintiff 
in each suit, and the non payment of same by the railway 
company; but it was not alleged that the damages of the 
other obligees had been assessed, nor was there any allega- 
tion in regard to the extent of their respective interests. 
The obligees were severally the owners of different tracts 
of land over which the railway company were proceeding 
to condemn a right of way, and the obligation was given to 
secure to them such damages as might be assessed to them 
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severally in the proceedings for condemnation. The court 
held the instrument sued upon to be a several one, upon 
which each one of the obligees might severally sue, yet no 
one of them had a right to recover upon it more than his rela- 
tive and respective share of the penalty. The court accord- 
ingly sustained the demurrers to the declarations, and requi- 
red them to be so amended as to show what the relative and 
respective interest of each plaintiff would be. In those cases 
the court did not decide that the obligees could not sue jointly, 
but decided that they might severally sue. The authority 
referred to by the court in its opinion in the two cases just 
referred to, is the case of Farni vs. Tesson, 1 Black, 309. 
This was a case of error to the circuit court of the United 
States for the northern district of Illinois. Tesson and 
Dungen recovered a judgment against Bartcum and Carry, 
in the circuit court of Peoria county, Illinois, in 1857, for 
8,000 dollars, on which an execution issued which was 
levied on the property of the defendants. Bartcum and 
Carry obtained an injunction restraining further proceed- 
ings under the judgment. Bartcum and Carry executed 
their bond, with C. and F. Farni as their sureties, in the 
penal sum of 16,000 dollars, payable to Tesson and Dungen, 
Tuber, Garesche, and Miner, with the usual conditions of an 
injunction bond. After the injunction was dissolved, Tes- 
son brought suit on the bond in his own name, as surviving 
partner of the firm of Tesson and Dungen,—omitting as 
plaintiffs the other three obligees to whom the bond had 
been given—against C. and P. Farni, two of the four obli- 
gors who executed it. 

The plaintiff, Tesson, averred in his declaration that he 
was the only person interested in the judgment enjoined; 
that Miner, one of the obligees, was the sheriff who held 
the execution enjoined, and that the other obligees were 
merely the agents or trustees of Tesson. 

There was a demurrer to the declaration and some amend- 
ments made to it, but as to the parties it was not changed, 
and in the supreme court was considered as on demurrer to 
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the declaration. Justice Grier, in delivering the opinion of 
the court, said: “In an action of debt on bond the demand 
is for the penalty. The condition of the bond is no part of 
the obligation. Itistrue the judgment for the penalty will 
be released on performance of the condition annexed to it. 
The plaintiff may declare on it as single, and defendant 
would then have to pray oyer of the deed and have the 
condition put on the record, so that he could plead a per- 
formance of it, or any other defence founded on it.” * * * 
“Tf, by the condition, the money to be recovered be not 
for the joint benefit of all, the suggestion of that fact cannot 
alter the obligation; but will show only that, though all the 
parties to it should join in the suit and show a legal title to 
recover, the judgment will be for the use of the party named 
in the condition, and equitably entitled to the money.” 

* * * «When there are several covenants by the obligors, 
as for instance, to pay 300 dollars to A and B, viz: to A, 
100 dollars, and B, 200 dollars, no doubt each may sue alone 
on his several covenant. The true rule as stated by Baron 
Parke is, that ‘a covenant may be construed to be joint 
or several according to the interest of the parties appear- 
ing upon the face of the obligation, if the words are capa- 
ble of such construction; but it will not be construed to be 
several by reason of several interests, if it be expressly 
joint.’ In this case the covenant is joint, and will admit of 
no construction. The condition annexed cannot affect the 
plain words of the obligation.” The demurrer was held 
well taken, and the judgment of the court below reversed. 
This case is in principle precisely like the case under con- 
sidération, and clearly shows that there is nothing in the 
first cause of error assigned. 

The case of Farni vs. Tesson, is fully sustained by the 
cases of Sweigart vs. Berk and others, 8S. and R., 308; Pierce 
vs. Hitchcock, 2 Comstock, 388; Strange vs. Floyd, 9 Gratt., 
474; Sims and Hollis vs. Harris, 8 B. Monroe, 55; as well 
as by many others. Nor is there any conflict between 
these cases and those in 33 Ill. Rep., because in those cases 
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the paper sued on was construed to be an obligation to the 
obligees severally. 

The second cause of error assigned is that, the court 
erred in giving greater damages for breach of condition of 
bond, with collateral condition, than was claimed in the 
writ or declaration. 

It has been long well settled, that in debt upon a bond, 
with collateral condition, damages may be assessed beyond 
those laid in the declaration, if the penalty is sufficient to 
cover them. Payne vs. Ellzy, 2 Wash., 143; Johnson vs; 
Merriwether, 3 Call, 523; Sims and Hollis vs. Harris, 8 B. 
Monroe, 55. 1, 

The third and last cause of error assigned is, that the 
court erred in not ascertaining the damages sustained or 
sums to be paid, by reason of the breaches assigned, as re- 
quired by law. The judgment was rendered by the court, 
—a jury having been waived,—for the penalty of the bond, — 
to be discharged by the payment of a specific sum, with ~ 
interest and costs. While this judgment may not be a for- 
mal ascertaining the damages for the breaches of the con- 
dition of the bond charged in the declaration, according to 
the statute, it is substantially so, and should be held as in | 
full satisfaction and discharge of all the breaches alleged in 4 
the declaration, and a bar to any other or further recone a 
for the same breaches. a 

The judgment complained of will have to be affirm pd” 
with damages and costs to the defendants in error. 





Wh Hand 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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ere ‘ 
GAbeeling. 
ALEXANDER KEARNES vs. WiL~t1aM H. MontcoMeEry. 


January Term, 1870. 


1, The contract of a guarantor is collateral and secondary; that of a surety is 
direct. The guarantor contracts to pay if, by the use of due diligence, 
the debt cannot be made out of the principal debtor, while the surety 
undertakes directly for the payment, and is so responsible at once if the 
principal debtor makes default. 





| 2. M. owes a sum of money to K. M. proposes to give K. the bond of C. of. 
Pe like amount and lift his own. M. produces the.bond of C. payable to ) 

| which the latter refuses to accept because it is payable to himself, ani 
3 M. will endorse it, which he accordingly does, in blank; whereupon it is 
exchanged for the bond of M. C. was solvent for several years after- 
wards, but is insolvent at the date of the suit brought by K. against M. K., 

after Suit brought, but before trial, writes over the name of M. that he 
thereby “became surety,” for value received, for C., on the within bond. 
HELD: 





I. That K. could not write what he did over the name of M., as it was 
not in accordance with the agreement. That M. was to assume 
only such liability as he would have done if the bond had been 
made to him as payee, and been by him transferred to K. 


II. That M. was a guarantor and not liable to the payment of the bond 
of C., as maker or surety; nor until the use of due diligence 
against C. 


III. That the facts proved showed that by the use of due diligence 
against C., K. might have made the money on the bond of C, 
/ 









_ . This action arose in Greenbrier county, in February, 1867. 
- Kearnes was the plaintiff below, and brought the case here 
| on a writ of supersedeas. All the facts certified in the: bill 
» of exceptions, are given in the opinion of Judge Maxwell. 
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Hon. N. Harrison, judge of the circuit court of Green- 
brier, presided on the trial of the case. 


Boggess for the plaintiff in error. 

The defendant relied mainly, in the court below, and will 
probably rely here, upon the authority of WVichol’s ex’or vy. 
Porter, decided by this court, and reported in 2 W. Va. Rep., 
p. 13; but even a cursory examination of this case will show 
an entire want of analogy between it and the present case, 
In Nichol’s ex’or v. Porter, omitting everything extraneous 
to the matter under consideration, A, in St. Louis, Misson- 
ri, drew a note in writing, whereby he promised to pay to 
the order of B, a sum of money, six months after date, for 
value received, negotiable and payable, without defalcation 
or discount. Afterwards, in Virginia, where the said note 
was not negotiable, B, the payee, endorsed or assigned the 
said note to C. These are all the material facts; and the 
declaration against B by C, contained an averment that the 
maker of the note was insolvent, or that due diligence had 
been used to make the money off of him, or that due dili- 
gence would not have made the money. The court held 
that B, the payee, who transferred the note to C, was an as- 
signor, not an endorser—the paper being not negotiable— 
and, as such assignor, would only be liable to C upon proof 
that due diligence had been used, or would have been futile, 
if used, against the maker. Now, had the note, in this case, 
been executed to C in the first instance, and then endorsed 
by B; or, in the case under argument, had the Creigh bond 
been executed to Montgomery, and had he afterwards en- 
dorsed and delivered it to Kearnes, then the ruling in the 
former case might be authority in the latter, and Montgom- 
ery might then, were there no other evidence but the bond 
and endorsement, claim to be an assignor. But how could 
he assign to Kearnes a bond, in which he, Montgomery, 
had no property, and which was already executed and made 
payable to Kearnes by the obligors? In addition to all this, 
the proof is clear that Kearnes did not refuse to accept the 
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bond proffered, because it was not made payable to Mont- 
gomery and then assigned by him, but because a person 
who was relied upon, and expected to be an obligor therein, 
had not signed it, and that Kearnes did not intend to re- 
ceive any transfer from Montgomery which would release 
him from liability, whether due diligence was used or not. 

So much for the authority of Nichols’ ex’or v. Porter, and 
for the claim set up, without one tittle of evidence to show 
any such understanding or agreement between the parties, 
and with all the proof directly the other way, that Mont- 
gomery, by his blank endorsement upon a bond executed, 
not to himself, but to another person, became liable to that 
other person, not as surety, as is insisted upon, or even as 
guaranfor, but as an assignor—a claim that seems to carry 
with it its own refutation. 

The principle is well settled, that the delivery of a blank 
signature, binds the deliverer for whatever is written over 
it, consistent with the face of the paper. And this principle 
applies to a paper not negotiable, as well as to a paper that 
is. 2 Dougl. R., 514; 29 Eng. C. L. R., 414; 2 T. R., 63; 4 
Mass. R., 53; 5 Cranch’s R., 142; 8 Leigh, 43; 5 Munf., 381. 
When Montgomery endorsed the bond in btank he thereby 
authorized Kearnes to write over his endorsement, either 
an absolute and direct promise to pay, or a collateral guar- 
anty. 2 Dougl. R.; 29 Eng. C. L. R.; 5 Cranch, supra; 6 
Gill, 181; 2 Gill, 340; 11 Mass., 440; 6 Conn., 315; and 
19 Wend., 202. In this last case, Cowen, J., says: ““When 
notes have been made payable to a particular person, and en- 
dorsed first by a third person, such third person has been 
held to be an original maker of the note, or a guarantor ot 
payment, according to the nature of the transaction and the 
understanding of the parties. If such endorser put his 
name on the back of the note at the time it was made, accord- 
ing toa promise to become originally or directly responsible, 
or if he participated in the consideration for which the paper was 
given, he has been adjudged a joint maker.” 

But the opinion of the court, in the case of Orrick v. Col- 
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ston, 7 Gratt., p. 198, is relied upon as conclusive of every- 
thing claimed by the appellant here. In this case, Star- 
buck and Forman had given a blank note, not negotiable, 
to Orrick, with a blank endorsement of Colston’s. After 
the action was brought, Orrick wrote above the endorse- 
ment, binding Colston as a guarantor of the payment of the 
money loaned. In delivering the opinion of the court, 
Judge Daniel, in stating the weight of the New York au- 
thorities, uses the following language, altogether applicable 
to the case at bar: “If, by reason of the note not being ne- 
gotiable, he (Colston) is not chargeable as endorser, and hé 
made the endorsement under an agreement and with the 
intent to bind himself in some other form, the payee may 
write over the blank endorsement such a promise dr guar- 
anty as will carry into effect the intention of the parties. 13 
Johns. R., 175; 17 Johns. R., 326; 2 Hill’s R., 80; 4 Hill’s, 
420. The reasonable inference which one, about to accept 
a promissory note filled up as the one before us, and en- 
dorsed in blank in the ordinary course of business transac- 
tions, would draw, from a mere inspection of the instrument 
is, that the endorsement was made to give strength and 
credit to the paper. He would perceive that the person 
putting his name on the back of the paper, had not, frem the 
nature of the endorsement, subjected himself to the liabilities, 
or entitled himself to the privileges which attach to the en- 
dorser of paper strictly commercial. And as, of the only 
other contracts, having reference to the note on the face ot 
the paper, which could be fairly predicated of the blank 
signature on the back, viz: an absolute and direct promise 
to pay, or a collateral guaranty, it would be just as fair to 
presume the one as the other. It would, I think, be reasonable 
to infer further, that the person so endorsing in blank in- 
tended to leave it in the power of the payee to elect in which 
of the two aspects he would hold him bound.” He then adds: 
“TI regard the weight of authorities above referred to as in favor of 
these views.”” And further on: “It was competent for the 
appellant, in my view of the case, as before stated, to have 
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charged Colston either as a collateral promissor, or as a di- 
rect and absolute surety.”” And it was further held in this 
case, that although by the terms of the endorsement, as 
filled up by Orrick after action brought, Colston would be 
a collateral promissor, and as such, not bound, because of 
the alleged want of proper diligence against the maker, 
that still Orrick would have the right to erase what he had 
written, and fill up the blank in such a way as to conform 
to any of the counts in which the plaintiff had a right, upon 
the state of facts, to recover, (4 Pick. R., 385; 3 Mass. R., 274;) 
that is, to fill up in such a way as to make Colston a direct 
promissor. And so entirely and merely formal did the 
court of appeals regard this change, that it did not deem it 
necessary to send the case back for it to be made, but re- 
versed the judgment, and entered it for the appellant. 7 
Gratt., pp. 198, 199, 200. In the case at bar, no such change 
is necessary. The blank is already filled up so as to charge 
Montgomery as a direct and absolute surety as is done in 
the third count of the amended declaration. So pertinent 
and conclusive is this case, and of such binding authority 
here, that it has been quoted from at length, and so com- 
pletely does it cover the whole ground, that nothing more 
would be added, but for the presumption raised by the 
judgment of the court below. 

The only difference between the two cases is, that the 
present one is much stronger for the appellant; for here, 
Montgomery knew what Colston did not know, viz: the 
character of the instrument he was endorsing, the amount 
to be paid, and when it was to be paid. That the instrument 
is a bond, makes no difference, for the principles settled by 
Orrick v. Colston, apply to all instruments not negotiable, and 
the presence of a seal does not make them less applicable. 

It is true, that the author of Robinson’s Practice, (vol. 2, 
p. 136,) in commenting upon this case of Orrick v. Colston, 
not confining himself, as he might naturally have been ex- 
pected to do, to a statement of what the law in Virginia is, 
undertakes to say what it ought to be, and expresses his 

VoL. Iv. 3 











34 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Kearnes vs. Montgomery. 1870. 





dissent from the correctness of the judgment in that case. 
To however much respect his views upon this subject, as 
those of so distinguished a jurist, may be entitled, still they 
are only his views, and are certainly without that imperative 
authority here which attaches to decisions of the supreme 
court of appeals of Virginia, rendered in the year 1850. 
And even Mr. Robinson, in the paragraph referred to, bases 
his objections mainly upon the peculiar circumstances of 
the case, in which it differs from the present one, upon the 
fact that the note there was blank upon its face, when signed 
by the maker, and was afterwards signed in blank by the 
endorser, who did not, so far as appears, participate at all 
in the consideration, and was then, in this condition, deliv- 
ered to the payee, who afterwards filled up both the note and 
the endorsement. 

The decision in Watson v. Huri, 6 Gratt., 633, is perfectly 
consistent with Orrick v. Colston. Here a promissory note 
was executed by James M. Hurt to Thomas D. Watson, and 
endorsed in blank by Branch T. Hurt. The court held 
that the plaintiff might have held the endorser as an origi- 
nal and direct surety, or as a guarantor; but, inasmuch as 
in either view his action was barred by the statute of limi- 
tations, it was unnecessary, for this reason, to decide in 
which character, under the circumstances of the case, the 
endorser should be regarded. The Massachusetts Reports 
are filled with authorities for the proposition, that where 
such endorsement as the one under consideration, is made 
cotemporaneously with the execution and delivery of the 
note, (as in the present case,) it is not necessary to resort to 
proof aliunde, as may be done where the endorsement is made 
after the note has been given, and where the endorser had 
no concern in the original contract, to show what was the 
true character of his promise, but without any such proof, 
the holder is allowed to treat the endorser, at his election, 
either as a direct or collateral promissor, without any proof 
of consideration, or of any actual promise to pay, except 
what is derived from his signature on the back of the note. 
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8 Mass. R., 274 and 514; 5 Id., 358; 6 Id., 519; 9 Id., 301; 
11 Id., 486; 24 Pick. R., 64; 4Id., 311; 8 Pick. R., 122; 
Id., 423; 3 Metc., 275; 5 Id., 208; 8 Id., 504; 7 Cush., 118. 
In Nelson v. Dubois, 13 Johns., 175, the court held “that 
if a promissory note, not negotiable, is endorsed in blank, 
the holder may write over the signature of the endorser a 
guaranty or promise to pay, so as to take the case out of the 
statute of frauds, any time before, or at the trial;”’ and that, 
“where A, at the request of C, sold a horse to B, and B 
gave a note which C endorsed in blank, having promised 
to guaranty the payment of the money for the horse, this 
was held to be an original undertaking by C, as surety, and 
he was as much responsible as if he had signed the note 
with B.” The same doctrine is laid down in Campbell v. 
Butler, 14 Johns., 349. In Violet v. Patton, 5 Cranch, 142, 
it was decided, that where a blank endorsement is made 
upon a piece of paper with the intention of giving a person 
credit, it is really a letter of credit, and the endorser cannot 
object if a note is written upon the paper, even though this 
was done after the endorsement. Same doctrine in Dougl. 
R., 514; 29 Eng. C. L. R., 414. And in the first of these 
cases last cited, ( Violet v. Patton), it was held that our statute 
of frauds, requiring only the promise to be in writing, dif- 
fers from the English statute, which requires the agreement 
to be in writing, and that the blank signature was equiva- 
lent to a promise, and might be filled up with anything 
consistent with the face of the paper. And as to the mat- 
ter of consideration, the same case decides that there need 
not be a benefit to the promissor, but a benefit to a third 
person, at his request, is sufficient. But in the case at bar, 
the want of consideration—that the instrument, as to Mont- 
gomery, is a mere nudum pactum—could not be objected, 
even though this decision were not in the way; for here the 
consideration was not the credit extended to the Creighs, 
but a benefit to the endorser himself, in the surrender of 
the joint bond of himself and James N. Montgomery, the 
appellant “intending at the time, not to release Montgom- 
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ery from any liability, whether due diligence was used 
against the Creighs or not.” 

In the case of Marberger, gc., v. Pott, 4 Harris, 1, referred 
to in 3 Rob. Pr., p. 104, the instrument was sealed, and on 
the day of its date there was written on the back and signed, 
but not sealed, an acknowledgement by a person that he was 
security for the amount, (in every respect parallel with the 
present case,) the court held that a several action might be 
sustained against this person, unqualified by the condition 
of the guaranty. Upon the same point, see Elkin v. Perry, 
6 B. Monroe, 462; Cuassitys v. Robinson, 8 Id., 280; Craddock 
v. Armor, 10 Watts, 258; Kleckner v. Klapp,2 W.&S8., 44. 

If these authorities establish Montgomery’s liabilities as 
a surety, the question of due diligence cannot be raised, 
(and it was upon this point that this action was defeated in 
the court below); for the proposition will not be contro- 
verted, that a surety’s liability is commensurate with that 
of his principal, and the authorities lay down the rule, that 
‘an indulgence granted by a creditor to the principal debtor, 
will not discharge the sureties of such debtor, unless 
the creditor has bound himself, in law or equity, not 
to pursue his remedy against the principal.” 2 Rand., 3238. 
That ‘a mere indulgence given by a creditor to a principal 
debtor, the creditor not binding himself to suspend his pro- 
ceedings against the principal for any time, does not, even 
in equity, discharge the surety.” 1 Leigh, 434. And that 
“a surety will not be discharged by an indulgence granted 
by the creditor to the principal debtor, unless such indul- 
gence ties up the hands of a creditor from pursuing the 
debtor at law.” 4 Rand., 104. 

In the case at bar, Kearnes never tied up his hands so as 
to preclude himself from proceeding against the principals 
at any moment he might choose to do so, and Montgomery 
never notified or required him to take steps against the 
Creighs. The law is perfectly clear that indulgence given 
by the creditor to the principal, where there has been no 
request upon the part of the surety, does not release the 
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latter, and it is not by any means well settled that a surety 
is relieved, in all cases, from liability, even where he has 
requested the creditor to proceed against the principal, and 
he has failed to do so. See 1 Pars. Contr., 509-514 inclu- 
sive, and the authorities there cited in the notes. 

The statutory provision, (Code of 1860, chap. 146, p. 633, 
sec. 4,) restricts the surety who seeks relief in this way, to 
“a notice in writing,” requiring the creditor to sue his 
principal; and this statute, therefore, only obtains for the 
relief of a surety, when the creditor has received such no- 
tice from him in writing, and then fails to use due diligence. 
In this case, it is nowhere pretended that Montgomery ever 
required Kearnes, even by an oral notice, much less a writ- 
ten one, to sue the Creighs, the obligors in the bond. 

But should this court be of opinion that Montgomery is 
not bound according to the endorsement as a surety, he will 
still be liable, if he can be brought within any of the other 
counts of the declaration; for Kearnes is not limited and 
restricted to a recovery in precise accordance with the 
promise written over the signature of Montgomery, placed 
there since the institution of this suit. Orrick v. Colston, 7 
Gratt., 199, 200. If, then, Montgomery is not an original 
surety, but a guarantor, instead, how will the case stand? 
In general terms, it is true, perhaps, that a creditor must 
first proceed against the principal debtor, and give notice 
of failure, on his part, to the guarantor, in order to make 
the latter liable. But even when stated in this general way, 
the rule is not free from doubt, for upon this point opinions 
and authorities differ widely. 1. Pars. Contr., 509, 514. But, 
however the general rule may be, it is certainly true, that 
the guarantor is not discharged by the mere forbearance of 
the creditor. Hunt v. United States, 1 Gallison, 32; 3 Blackf., 
98; 2 Pick., 581;.2 New Hamp., 448; 16 Me., 72; 13 Me., 
202; 838. & M. 647; 2 Metcalf, 176, and other authorities 
referred to in 1 Pars. Contr., 512-18, note (Y). And where 
the guaranty is for the payment of a note, and is absolute 
and unconditional, neither demand or notice is necessary to 
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charge the guarantor. 7 Greenleaf, 186; 7 Conn., 528; 11 
Verm., 444. In this last case, (Zrain v Jones, 11 Vt., 444), 
the rule is thus laid down: ‘An absolute guaranty that a 
debt of a third person shall be paid, or that he shall pay it, 
imposes the same obligation on the guarantor. The credi- 
tor is not bound to use due diligence, or give notice of non 
payment. -This is in accordance with the long established 
rule of the common law. If I undertake for the act of a 
third person, I am not entitled to notice of his default be- 
fore suit brought.” See, also, 13 Verm., 93; 15 Conn., 406; 
14 Conn., 479. 

One other remark: Assume that the appellee did not 
intend to bind himself as a direct promissor, or as an original 
surety, but simply as an endorser, or collateral guarantor. 
He must have known at the time that he was misleading 
Kearnes. He knew very well that the reason Kearnes, at 
first, refused to accept the proffered bond, was the absence 
of a promised and expected name upon it; and when, upon 
his endorsing it, to remove this objection and difficulty, 
Kearnes accepted it, he knew—he could not fail to know— 
that in the contemplation of the latter, he was taking the 
shoes of this absent party, and binding himself just as much 
as if he had written his name at the foot of the instrument, 
instead of upon its back. He, therefore, has no ground for - 
equitable relief. Whatever his motive may have been, the 
case is res adjudicata. 

For the reasons above assigned, and upon the authorities 
there referred to, it is submitted that the appellant is entitled 
to recover from the appellee the debt in the declaration 
mentioned, and that the judgment of the circuit court is 
erroneous, and should be reversed. 


Dennis and Price for the defendant in error. 


Maxwe.t, J. This was an action of assumpsit, to recover 
from the defendant the sum of 2000 dollars, with interest, 
The facts certified show that, on the 28th day of January, 
1860, the plaintiff held the bond of the defendant and one 
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J. N. Montgomery, for 2000 dollars; that the defendant, on 
the day and year aforesaid, proposed to exchange with the 
plaintiff for the said bond, a bond of 2000 dollars executed 
by Thomas Creigh and L. 8. Creigh to the plaintiff; that 
the plaintiff refused to accept the said last mentioned bond 
unless the defendant would endorse the same, inasmuch as’ 
it was payable to the plaintiff and not to the defendant; 
whereupon the said defendant wrote his name upon the 
back of the said bond, which was then accepted by the 
plaintiff, who in exchange therefor, delivered to the defen- 
dant the said bond of the defendant and J. N. Montgomery; 
that afterwards, and after the institution of the suit, but 
before the trial, the plaintiff wrote above the blank endorse- 
ment of the defendant, a promise, binding the defendant as 
surety of the said Thomas Creigh and L. 8. Creigh; that 
the bond, with the endorsement thereon, is as follows: 

“‘On or before the first of March, 1861, with interest from 
the first of March, 1860, we or either of us bind ourselves, 
our heirs, &¢., to pay Alexander Kearnes, the just and full 
sum of two thousand dollars, for value received. Witness 
our hands and seals, this 28th of January, 1860. 

‘“‘THoMAS CREIGH, [SEAL. } 
‘“‘ Lewis S. Creieu, [SEAL. ]}” 

“For value received, I hereby become the surety of 
Thomas Creigh and Lewis 8. Creigh, as obligors in the with- 
in bond. . Ww. H. Monteomery.” 
That the debt against the Creighs could have been made 
by suit in the year 1861, and after the close of the war in 
1865, and that the said Creighs have been insolvent since 
1866, and that since that time the debt could not have been 
made off of them by suit. Upon these facts, judgment was 
rendered for the defendant. The plaintiff in error insists 
_ that the judgment is erroneous, because upon the facts 
‘proved, the defendant was a surety or maker of the bond 
in question, and primarily liable for its payment, while it is 
insisted for the defendant that he was guarantor merely, 
and only liable for the payment of the bond in case the 
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money could not be made off of the makers of the paper 
after it fell due, by the use of due diligence, which he insists 
was not used before the makers became insolvent. 

Whether the defendant is guarantor or maker, depends 
on the understanding of the parties. If the payee or as- 
signee of paper, not negotiable, endorse his name in blank 
on the back of it, he is prima facie assignor, but if a stran- 
ger endorse his name in blank on the back of paper not 
negotiable, he is prima facie guarantor, but this presump- 
tion may be rebutted by showing the original understand- 
ing of the parties, by showing an express agreement other- 
wise, or by showing circumstances from which one may be 
inferred. 

x“ The contract of a guarantor is collateral and secondary, 
It differs in that respect generally, from the contract of a 
surety which is direct; and in general the guarantor con- 
tracts to pay if, by the use of due diligence, the debt cannot 
be made out of the principal debtor, while the surety un- 
dertakes directly for the payment, and so is responsible at 
once if the principal debtor makes default. As the proper 
diligence was not used against the Creighs, if the defendant © 
is guarantor merely he is not liable for the payment of the © 
debt; while, if he is to be treated as surety, he is liable. ~ 
It becomes, therefore, necessary to determine whether he is hs 
a technical guarantor merely, or a surety. {a 

If the paper signed by the Creighs had been payable bad z 
the defendant, then the defendant would have been the | % 
assignor thereof, with the rights and liabilities of an assignor, | 4 
unless some special agreement existed to create a different 
relation: and as the paper is payable to the plaintiff, the © 
defendant is the guarantor thereof, unless by some special 
agreement he is liable as maker or surety. 4 

The plaintiff, after suit brought, wrote over the name off 
the defendant: ‘“‘For value received, I hereby become the 
surety of Thomas Creigh and Lewis 8. Creigh, as obligors 
in the within bond.” It is upon this. contract, so written 
by the plaintiff, that he claims his right to recover fromthe 
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defendant. The plaintiff might write anything over the 
name of the defendant, consistent with the contract of the 
defendant, so as to carry it out. He could not write the 
words which he did write, unless upon special contract be- 
tween the parties, disclosed by the evidence and surround- 
ing circumstances. The evidence, instead of sustaining and 
authorizing this special contract as written by the plaintiff, 
does not even tend to show any such understanding, but on 
the contrary shows, so far as can be inferred from it, that the 
defendant was to assume the same situation as to liability, 
that he would have occupied if the paper had been executed 
to him as payee and transferred by him to the plaintiff. 
As the facts proved wholly fail to show a contract on the 
part of the defendant to be liable as maker or surety, it 
follows that he is liable only as guarantor. 

The facts proved show affirmatively that, by the use of due 
diligence against the Creighs, the plaintiff might have made 
the money. 

The judgment complained of will, therefore, have to be 
affirmed, with damages and costs. 


Brown, President. 

The facts of this case show that it was the intention of 
the parties to change obligations, and that the liability of 
the defendant was thenceforth to be collateral only. With- 
out attempting to reconcile or distinguish the numerous 
cases decided on the subject, the conclusion I deduce from 
them, as applicable to this case is, that the endorsement in 
blank, of the single bill in question, by the defendant, made 
him collaterally liable, as an assignor would have been after 
due diligence, and not primarily liable as claimed by the 
plaintiff. 

I think, therefore, that the judgment should be affirmed, 
with costs and damages to the appellee. 


Berkshire, J., concurred in the views of Maxwell, J. 


JUDGMENT AFFIRMED, 
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1, Where an injunction has been docketed for several terms, and a motion to 
dissolve is made in open court, it is not error to dissolve the injunction 
without notice to the complainant. 


2. It is error to dissolve an injunction where the facts charged in the bill, if 
true, are sufficient to support and justify the injunction, without an answer 
having been filed denying the facts charged. 


3. The fact that a complainants’ attorney, who prepared the bill, has not been 
admitted to practice in the court where the injunction has been granted, 
is no cause for the dissolution of the injunction and dismissal of the 
bill.—(See 3 W. Va. Rep., 413). 





On the 8th day of July, 1864, William F. Peterson and 
William 8. Gill presented the bill filed in this cause, to the 
judge of the circuit court for Marshall county, and obtained 
an injunction thereon against the defendants, staying waste 
of lands, &c. At the September term, 1866, the death of 
said William F. Peterson having intervened, the cause was 
revived in the name of Sarah G. Peterson. 

At the November term, 1867, the injunction was dissolved 
and the bill dismissed, because the complainants’ counsel 
had not qualified to practice law in Marshall circuit court. 

The following errors for dissolving the injunction and dis- 
missing complainants’ bill, were assigned in the petition for 
appeal: 

“1st. It was error to dissolve the injunction without due 
notice of the motion being given to complainants. 
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“69d. It was error to dissolve the injunction before the de- 
fendants had answered. 

“38d. It was error to dissolve the injunction till all the de- 
fendants had answered. 

“4th. It was error to dissolve the injunction while material 
allegations in the bill were unanswered. 

“5th. It was error to dissolve the injunction and dismiss 
complainants’ bill, because their counsel had not qualified 
as an attorney at law, in the circuit court of Marshall 
county. 

“6th. It was error to dismiss complainants’ bill at the 
same term and at the same time the injunction was dis- 
solved.” 


Hon. E. H. Caldwell, judge of the circuit court of Mar- 
shall, presided on the hearing of the cause. 


Ewing for the appellant. 
Oriswell for the appellees. 


MaxweLL, J. The first cause of error assigned is that, it 
was error to dissolve the injunction without due notice of 
the motion being given to the complainants. The case was 
on the docket and had been for several terms, when the 
motion to dissolve was made, in open court, and the plain- 
tiff was therefore not entitled to have notice of the motion, 
80 that there is no error in this respect. 

The second cause of error assigned is that, it was error 
to dissolve the injunction before the defendants had an- 
swered. There is, what purports to be the answer of one 
of the defendants in the record, but it does not appear that 
it was ever filed, or any way acted on, As no answer was 
filed, there was no denial of the facts charged in the bill 
which, if true, are sufficient to support and justify the in- 
junction, so that it was error to dissolve it under the cir- 
cumstances. 

In the view I take of the case, the third, fourth, and 
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sixth causes of error do not arise in the case, and are 
passed by. 

The fifth cause of error assigned is that, it was error to 
dissolve the injunction and dismiss the bill, because com. 
plainants’ counsel had not qualified as an attorney at law, 
in the circuit court of Marshall county. The sole ground 
upon which the injunction was dissolved, as appears from 
the record was, that the complainants’ counsel had not been 
admitted to practice in the court in which it was pending, 
The fact that the complainants’ attorney was not admitted 
to practice in that court, was no cause to dissolve the in 
junction and dismiss the bill. Rader vs. Snyder, 3 W. Va, 
Rep., 413. 

The order dissolving the injunction and dismissing the 
bill, will have to be reversed, with costs to the appellant, 
the injunction reinstated, and the cause remanded for fur 
ther proceedings to be had therein. 


The other judges concurred, 


ORDER REVERSED. 
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1, Under the plea of non est factum it is competent to prove that at the time 
of the delivery of the bond to the obligee by the principal debtor, it was 
stated by him that the two other obligors, who were in fact sureties, had 
signed it with the understanding and agreement that certain other parties 
were also to sign it. And this being established, and that the obligee 
took the bond with this understanding, the delivery, which is essential to 
the existence of the bond, was not such a one as the bond of the parties 
to be bound thereby, and therefore there was no such bond. 


2. It is proved that a negotiable note is drawn for 1,150 dollars, payable in 
sixty days; that at maturity it was renewed for 1,161 dollars and 50 cents, 
payable in sixty days; at maturity the latter note was renewed for thirty 
days for 1,168 dollars and 12 cents, and at maturity the latter was renewed 
for sixty days, for 1,175 dollars. The defendant asked that the jury be 
instructed that, if they believe from the evidence that the plaintiff em- 
braced in the several notes, or any of them, the anticipated interest to be 
due at the maturity of the notes respectively, that it would constitute 
usury and render the transaction void. The court gave the instructions 
80 far as the original loan was concerned, but modified the instruc- 
tion as follows: that as it appeared from a calculation made in court, 
which was admitted to be correct, that the excess beyond legal interest 
upon the amount of the first note, from its maturity to the maturity of 
the note of 1,175 dollars, was 10 dollars and 95 cents, including all the 
notes, if the jury believed from the evidence that this excess in interest 
was a mistake or inadvertance in calculation in the renewal of the notes, 
and that the plaintiff had no intention to charge any more than legal in- 
terest, then such excess was not usury. HELD: 


That there was no error in the refusal of the court to give the instruc- 
tion asked by the defendant, nor in giving the instruction as mod- 
ified by the court. 
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The summons in this case was returnable to March rules, 
1867, in the clerk’s office of the circuit court of Greenbrier 
county. The action was debt, and claimed 1,563 dollars, 
The defendants William R. Stuart and John Stuart who 
were sureties for the principal debtor in the bond, Charles 
A. Stuart, pleaded, in addition to payment and usury, non 
est factum. The cause was tried in January, 1869, when 
there was a verdict and judgment for the plaintiff, Jesse 
Livesay. 

The matters arising on the plea of non est facium are suf- 
ficiently stated in the opinion of the President. 


The second bill of exceptions was taken to the ruling of 
the court in the matter of instructions, and appears in the 
record as follows: 


“Be it remembered, that upon the trial of this cause the 
defendants, in support of their plea of usury, offered evi- 
dence tending to show that ‘the plaintiff loaned the defen. 
dant, Charles A. Stuart, one thousand dollars, and took his 
negotiable note for 1,150 dollars, payable in sixty days; 
that this note at maturity was renewed for 1,161 dollars and 
50 cents, payable in sixty days, with the names of the other 
defendants and other names as endorsers; that this note at 
maturity was renewed for thirty days for 1,168 dollars and 
12 cents, with endorsers, and that at the maturity of this 
note it was renewed for sixty days for 1,175 dollars, with 
endorsers, and was protested and constitutes the foundation 
of the bond in controversy; thereupon the defendants moved 
the Court to instruct the jury that if they believed from 
the evidence that the plaintiff took the defendant C. A. 


Stuart’s note for 1,150 dollars for a loan of 1,000 dollars for — 


sixty days, it rendered the transaction usurious and void, 
and the taint of usury would extend to the bond in ques- 
tion; or if they believe from the evidence that the original 
transaction was fair and free from the taint of usury, yet, 
if the plaintiff embraced in the several notes, or any of them, 
the anticipated interest to be due at the maturity of said 
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notes respectively, this would constitute usury and render 
the transaction void. The court gave these instructions so 
far as the original loan was concerned, and the other in- 
struction with this modification: that as it appeared from a 
calculation made in Court (which was admitted to be cor- 
rect) that the excess beyond legal interest upon the amount 
of the first note from its maturity to the maturity of the 
note of 1,175 dollars, was 10 dollars and 95 cents, including 
all the notes, if the jury believe from the evidence that this 
excess of 10 dollars and 95 cents in the interest was a mere 
mistake, or inadvertence of calculation in the renewal of 
said notes, and that the plaintiff had no intention thereby 
to charge any more than legal interest, then such excess 
was not usury, but was simply money paid under a mistake 
which could be recovered back by the defendants. The 
defendants thereupon excepted to the opinion of the court 
for not giving said instructions without the modification 
aforesaid, and for giving them with the said modification. 
And after the jury had rendered their verdict the defendants 
moved for a new trial.” 


The defendants brought the case to this court on a writ 
of error and supersedeas, 


Hon. N. Harrison, judge of the circuit court of Green- 
brier, presided on the trial of the cause. 


Dennis and Sperry for the plaintiffs in error. 


Stanton § Allison for the defendant in error. 


The first error complained of by the appellants is the re- 
jection of evidence under the general plea of non est factum, 
filed by two of the defendants, to wit: Wm. R. and John 
Stuart, “That the bond was signed by them respectively 
as sureties of the third defendant, Charles A. Stuart, with 
a distinct understanding at the time, that the bond was not 
to be binding on them until it was also signed by two other 
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persons, Shields and Feamster; and that when the said 
Charles A. Stuart stamped and delivered the bond to the 
plaintiff, he- informed the plaintiff of the understanding 
aforesaid between himself and Wm. R. and John Stuart, 
and the plaintiff said in reply, that he would himself pro- 
cure the signatures of said Shields and Feamster to ‘the 
bond.” 

The appellants claim that under the general plea of non 
est factum, evidence may be given that the instrument was 
never delivered, or that it was delivered as an “escrow,” 
although signed and sealed and stamped, and authorities 
are quoted to that effect as claimed. 

We can admit, for the argument, that both these propo- 
sitions are correct, for the rejected evidence did not come 
under either of the propositions. 

The understanding between the three Stuarts, (joint 
obligors), at the time two of them executed, or signed and 
sealed the instrument, does not affect, or is no part of the 
“delivery.” As long as the instrument remains in the 
hands of either of the obligors, and particularly the princi- 
pal, there is no delivery. That takes place when the instru- 
ment is given to the obligee. Am. Law Reg., vol. 5, p. 551, 
552. July, 1866. There was no controversy but that the 
instrument, as signed and sealed by the three, was delivered 
to the obligee, the plaintiff, by the principal obligor. And 
we claim that no condition or qualification to this delivery 
was even attempted. There is no pretence of an agreement 
or understanding had between the plaintiff and Wm. R. and 
John Stuart, that the instrument was not to be binding on 
them unless signed by Shields and Feamster, either at the 
time of the delivery, or before. There was no agreement 
between Charles A. Stuart and the plaintiff, that the delivery 
was qualified or conditional. The proof offered was simply 
that the ‘‘understanding” between the principal and his 
sureties was made known to the plaintiff at the time of deliv- 
ery, who simply replied that he would himself procure the 
signatures of Shields and Feamster. But Charles A. Stuart 
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made no expression that his delivery of the instrument was 
upon such condition. The proof may have shown a breach 
of faith upon the part of Charles A. Stuart, towards his 
sureties, and also, as may be claimed, upon the part of the 
plaintiff,—but certainly that could not be evidence under 
the general plea of non est factum, and doubtful under a spe- 
cial plea of non est factum. 1 Saunders’ Pl. and Ev., 679. 
The delivery was absolute. See Co. Lit., 36; Shep. Touch., 
58-9; Williams v. Green, Cro. Eliz., 884; Moss v. Riddle, 
5 Cranch, 357; 2 Rob. Pr., (new), 18 to 20; 1 Tuck. Com., 
book 2, p. 244; State v. Chrisman, 2 Ind., 126; Herdman v. 
Bration, 2 Harrington, 396; Foley v. Crowquill, 5 Blackf., 18; 
Ward v. Lewis, 4 Pick., 518; Wright v. Shelby, ¢c., 16 B. 
Monroe, 5;- Dearhoff v. Foresman, (Ind.,) Am. Law Reg., 
vol. 5, 5389; July 1866. 

The second error assigned is an improper charge of the 
court to the jury, under the plea of usury. Upon examin- 
ing the record, it will be seen that the previous notes were 
negotiable commercial paper, and there was no usury. 

We think there was no error in this. The court instruc- 
ted the jury in the language asked by the appellants; but 
as is very common and proper in such cases, lest the charge 
might be misconstrued, and improperly applied by the jury, 
made, as we think, a proper addition—one which could not 
have caused an improper verdict against the appellants. 
Thornton v. Bank of Washington, 3 Peters, 36; 5 Leigh, 251; 
2 Gratt., 372; 8 Leigh, 238; Agricultural Bank v. Bissell, 12 
Pick., 588; Ewing v. Howard, 7 Wallace, 505-6. 

The Code of 1860, ch. 141, sec. 6, p. 624, authorizes the 
defendant to plead in general terms, that the contract was 
for the payment of interest at a greater rate than is allowed 
by law, and the defendant may reply generally, and give in 
evidence any matter which could be given in evidence under 
special replication. The pleadings, no doubt, were designed 
to be under this statute. The statute was not designed 
to change the substance of this issue at common law. That 
is, this special plea must charge (and is based upon it) that 

VoL. Iv. 4 
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the agreement was corrupt and unlawful. Chitty’s Plead., 
vol. 2, p. 515—margin. 

Replication must be, it was “not in pursuance of, or upon 
the said corrupt and unlawful agreement, or for the purpose 
in said plea mentioned,” &c. 2 Chit. Pl., 665. 

-. If the amount was too great, “by mistake,” it was not 
usurious, as it was not a contract for usurious interest, and 
the error is not part of the contract. 

The third error assigned is, the overruling of the motion 
of defendants below for a new trial, for three reasons. (The 
first two are in the other errors assigned here). The 3d, be- 
cause they offered to permit a verdict against them if the 
court would grant a new trial, by reason of surprise. Hil- 
liard on New Trials, 398, 401. 

We think no decision can be found to sustain the appel- 
lants in this proposition. Such motions, if proper, are 
addressed to the discretion of the court, and it is sucha 
discretion that an appellate court will not reverse. But the 
motion was premature,—the court could not act upon a 
motion for a new trial, until after verdict. It was improper 
to bargain with the court in advance. Hil. on New Trials, 
398 to 401; Law v. Law, 2 Gratt., 366. 


Brown, President. 

This was an action of debt on a bond, purporting to be 
the bond of three obligors: plea, non est factum. Two of 
the parties who signed the alleged bond, together with two 
others, had been, and then were the securities of the prin- 
cipal obligor, in a pre-existing debt, in lieu of which the 
bond in question was to be given, that the two securities, 
Wm. R. Stuart and John Stuart, respectively signed the 
said bond, with a distinct understanding that it was not to 
be binding on them until it was signed by William H. Shields 
and Thomas L. Feamster, the other two securities in the 
original note; that Charles A. Stuart, the principal obligor, 
stamped and delivered the bond to the obligee, but informed 
him, at the time, of the understanding aforesaid between 
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himself and William R. and John Stuart, and the obligee 
then took the bond and said he would procure the signa- 
tures of said Shields and Feamster toit. This evidence was 
excluded from the jury as inadmissable under the plea of 
non est factum. 

That plea put in issue every fact essential to the existence 
of the bond. Delivering was an essential fact to such ex- 
istence. It will be observed that the securities, William R. 
and John Stuart, did not themselves deliver the bond in 
question to the obligee; but they respectively signed and 
delivered it to Charles A. Stuart, the principal obligor, 
with the understanding that he was not to deliver it as 
their bond until it should be signed by the two other par- 
ties named. 

In delivering the bond to the obligee, the principal obli- 
gor, Charles A. Stuart, acted as the agent of William R. 
and John Stuart; and his agency was either general or spe- 
cial. If special, it must be strictly puraued. If general, 
the agent’s act might bind the principals, as to third per- 
sons; though not strictly following his instructions, if with- 
in the scope of the general power. Had the agent then, 
in this case delivered the bond absolutely, notwithstanding 
his particular instructions and special authority, but with- 
out notice thereof to the obligee, it might become a question 
upon which there seems to be much contrariety of decision; 
but, inasmuch as the obligee was at the time of taking the 
bond fully advised by the agent of the facts, and took on 
the terms specified, of procuring the signature required to 
make it obligatory, nothing can be clearer than that there 
was not in such case any such delivery of the bond, as the 
bond of the parties to be bound thereby; and being no such 
delivery, there was no such bond. The evidence was ad- 
missible under the general plea of non est factum, and the . 
court erred in excluding it. 

There was no error in refusing to give the instruction 
relative to the question of usury, as asked by the defendants, 
nor as given by the court. 
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For the error above stated the judgment should be re- 
versed, with costs to the plaintiffs in error, the verdict set 
aside, and a new trial awarded and the cause remanded for 
farther proceedings, in conformity with the views above in- 
dicated. 


The other judges concurred. 


JUDGMENT REVERSED. 
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GHAbeeling. 


Hanpuey & Carey vs. Lupineton anp McCuinTIEO0. 


January Term, 1870. 


It is no cause for demurrer, in an action of debt on a negotiable note, that a 
party defendant is described in the declaration as “H. D. McClintic.” 
If there be any misnomer it should be pleaded in abatement, or the de- 
fendant on his own motion and affidavit should have the declaration 
amended by inserting the proper name. 


The declaration in this case was filed at the March rules, 
1867, in the clerk’s office of the circuit court of Greenbrier 
county. Handley & Carey were the plaintiffs, and Samuel 
C. Ludington and H. D. McClintic defendants. The action 
was debt on a protested negotiable note. At the January 
Term, 1869, the defendants withdrew their plea of payment 
previously filed, and demurred generally to the declaration, 
which the court sustained, and rendered judgment for the 
defendants. 

The ground of demurrer appears from the record to be 
that McClintic is called in the declaration “‘H. D. McClin- 
tic,” without averring his proper christened name. 

The plaintiffs obtained a supersedeas to this court. 


Hon. N. Harrison, judge of Greenbrier circuit court, 
presided on the trial of the case. 


Dennis for the plaintiffs in error. 
Snyder and Newlin for defendants in error. 
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Brown, President. 

This is an action of debt on a protested note. There was 
a general demurrer to the declaration, which was sustained, 
and judgment for the defendants. 

The only objection stated to the declaration is the fact 
that the defendant McClintic is called H. D. McClintie.— 
There is nothing in the record to show that that is not his 
true name; and I conceive, with Lord Campbell in Regina 
vs. Dale, 5 Eng. Law and Equity Rep., 360, that there is no 
reasonable distinction between a consonant aud a vowel for 
a christened name; nor is it at all impossible or unreasona- 
ble that a person should have been baptised by the name of 
any letter in the alphabet. But if the name designated, 
were not the true name, the misnomer should have been 
pleaded in abatement, or the defendant, on his motion and 
affidavit of the right name, should have had the declaration 
amended by inserting the right name. Code 1860, 648, sec. 
17; 3 Rob. Pr., 519. But no such plea was offered, nor 
such motion made, and there was, therefore, no ground for 
the demurrer, and it should have been overruled. 

I think the judgment, therefore, should be reversed, and 
judgment entered for the plaintiffs for the debt in the dec- 
laration mentioned, and costs of protest, also for costs of 
suit in both courts. 


MaxweELL, J. The plaintiffs here, who were the plaintiffs 
below, brought an action of debt against the defendants, in 
the circuit court of Greenbrier county. There was a de- 
murrer to the declaration, and a judgment on said demurrer 
in favor of the defendants. The plaintiffs here insist that 
the declaration is good on its face, and that the demurrer 
was therefore improperly held well taken, and judgment 
rendered for the defendants. It is admitted here in argu- 
ment by the counsel for the defendants, that the declaration 
is good in all respects in form and substance, except that 
the defendant McClintic, is declared against as H. D. 
McClintic without giving his christened name in full. It. is 
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not necessary now to inquire whether this supposed defect 
is such that it might have been reached by special demur- 
rer, but it is certain that it never could have been reached 
by general demurrer. The 81st section of chapter 171, 
Code, p. 712, in force when this case was tried, abolishes 
special demurrers altogether, and the demurrer was in fact 
a general demurrer. 

It is not claimed that there is any other defect in the de- 
claration, and none is apparent. The judgment complained 
of will have to be reversed, the demurrer overruled, and 
judgment entered here for the plaintiff such as ought to 
have been rendered in the court below. 


Berkshire, J., concurred in the judgment. 


JUDGMENT REVERSED. 
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Gbeeling. 


ADAM CRAWFORD ¢e/ al. vs. ABRAHAM CARPER ¢/ al. 
January Term, 1870. 


A case held to come within the provisions of the Ist section of chapter 118, 
of the Code of Virginia, 1860, by reason of fraud, in the suffering and 
obtaining a judgment. 


This cause arose in Randolph county. The summons 
was issued returnable to August rules, 1865. The com- 
plainants were Adam Crawford, Lorenzo D. White, Rebecca 
Ward, administratrix of Levi D. Ward, Hoy McLean, 
Francis M. White, and John Scott. The defendants were 
Adonijah B. Ward, Abraham Carper, Nester Harding, and 
Matthew L. Ward. The last two defendants were only as- 
signees of judgments, or securities for A. B. Ward. 

The bill alleged that on the 16th day of April, 1861, Adon- 
ijah B. Ward was indebted to Crawford, surviving partner, 
&c.,in the sum of 574 dollars and 60 cents, with interest 
thereon from October 25th, 1858, and in the further sum of 
67 dollars and 51 cents, with interest thereon from Novem- 
ber 28th, 1860, and in the further sum of 115 dollars and 93 
cents, with interest thereon from August 22d, 1855, and 2 
dollars and 8 cents costs, subject to a credit of 30 dollars, 
paid May 27th, 1856; to White in the sum of 400 dollars, 
with interest thereon from January 18th, 1859, subject to 
a credit of 30 dollars, paid April 15th, 1861; to Ward in 
the sum of 230 dollars, with interest thereon from Decem- 
ber 7th, 1858, subject to a credit of 6 dollars, paid April 
27th, 1861; to Scott in the sum of 360 dollars, with interest 
thereon from November 7th, 1859; to Rebecca Ward, ad- 
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ministratrix, with Hoy McLean as his security, in the sum of 
1100 dollars, with interest thereon from November Ist, 1861, 
which said debt was contracted March 2, 1861; and to other 
creditors in various other sums of money. And Adonijah 
B. Ward, being so indebted on the 16th day of April, 
1861, confessed, in the clerk’s office of the circuit court of 
Randolph county, a judgment in favor of Abraham Carper, 
his father-in-law, for the sum of 2,855 dollars, with interest 
on 385 dollars, part thereof, from April Ist, 1838; interest 
on 1,400 dollars, another part thereof, from May Ist, 1844; 
and interest on 1,120 dollars, the residue thereof, from 
April Ist, 1848, and 4 dollars and 95 cents costs. 

No bonds or other memorandums in writing were execu- 
ted by Ward, or book account kept by Carper, of the several 
items making the aggregate sum for which said judgment 
was confessed. That Carper was not indebted during the 
period aforesaid; had three children, was worth about 
80,000 dollars, and was, at all times, boasting of his liber- 
_ ality to his children, and especially of his munificence to 
his daughter, the wife of Ward. 

At the time of the confession of the judgment, Ward 
was the owner in fee of several tracts of land in the county 
of Randolph, containing in all 1,066 acres, and some “out 
lands” with doubtful title and of little or no value. 

In the month of June, 1865, Carper filed his bill in the 
circuit court of the county of Randolph, to enforce the lien 
of his judgment on the lands of Ward; and the appellants 
filed their bill, alleging, among other things, that the judg- 
ment confessed by Ward, was voluntary and was suffered by 
Ward and obtained by Carper, with intent to delay, hinder, 
and defraud the creditors of Ward, of and from the collec- 
tion of their debts, and was therefore void as to them. 

And the appellants, having therefore instituted proceed- 
ings at law to obtain judgments on their respective debts 
against Ward, asked that judgments, when obtained, might 
be considered on the hearing of their bill; that their judg- 
ments should be adjudged to have priority over the judgment 
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of Carper, and that the lands of Ward might be sold in sat- 
isfaction thereof. 

Ward and Carper answered the bill. Each denied all 
fraud and collusion in the confession of the judgment of 
Carper, but both disclosed that the judgment was founded 
on a single bill executed to Carper by Ward, on the day 
before the confession thereof, and that the single bill was so 
executed in consideration of items of an unkept account 
for money and property advanced by Carper, the father-in- 
law, with no price fixed, or time for its payment, and com- 
mencing with the date of the marriage of Ward with the 
daughter of Carper, running through a period of upwards 


of ten years, and ending on the Ist day of April, 1848, thir- 


teen years and fifteen days before the execution of the single 
bill. Each and every item of the account had been barred 
by the statute of limitations more than eight years before 
the date of the execution of the single bill. 

Proof was taken and filed in the cause by complainants 


and defendants. In the meantime Ward died intestate, and | 


both causes were revived against his administrator and 
heirs. 

At the May term, 1867, of the circuit court, both of the 
causes came on to be heard together, and the court pro- 
nounced its decree, dismissing so much of the appellants’ 
bill as sought to impeach the judgment of Carper for fraud; 
and the causes were then referred to a commissioner for a 
settlement of the administration accounts and report of 
creditors and their priorities, and other matters, The com- 
missioner made his report; and in his report gave the judg- 
ment of Carper priority in the order of payment over each 
and all of the judgments of the appellants. White and 
another creditor excepted to the report, upon the ground 
that such priority had been given to the judgment of Carper 
while the proofs in the causes before the commissioner 
showed beyond question that every item of the account 
upon which it was claimed the judgment had been con- 
‘essed was, at the time of the confession thereof, barred by 
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the statute of limitations. The court does not appear to 
have passed upon the exception; and at its May term, 1868, 
pronounced its further decree confirming the report of the 
commissioner, directing a sale of the lands, and the order 
of the distribution of the proceeds among the creditors of 
the estate of Ward, giving to the judgment of Carper prior- 
ity over the judgments of the appellants. The lands were 
sold, and the children and heirs at law of Ward became the 
purchasers of the 1,066 acres at the price of 4,700 dollars, 
and from this sum the dower interest of the widow of Ward 
was to be deducted; and by another decree of the court, 
pronounced at its November term, 1868, the sales were 
confirmed. The commissioner reported no personal assets; 
and at the sale, under the said decree, the entire real estate 
of Ward brought only the sum of 4,862 dollars, unencum- 
bered by the dower of the widow, she having elected to 
take her interest in money. At the time of the report of 
the commissioner, the judgment of Carper, confessed by 
Ward, principal and interest, amounted to the sum of 6,728 
dollars and 43 cents. 

There were a great many depositions taken in the cause, 
on the question of fraud. The testimony of eighteen or 
twenty witnesses was in effect and substance, that Carper 
had stated in conversations held at different periods prior 
to 1861, that he had given from three to five thousand dol- 
lars to his son-in-law Ward, and had given him all he in- 
tended to, and that he might now shift for himself. This 
amount appears to have been in cattle and bonds, and the 
gifts were all made prior to 1848. It was proven also for 
the complainants, that Carper had said that he wanted to 
secure the property, a certain mountain farm, for the use 
of Ward’s heirs. The statements of Ward were proven, 
that he had not received value for the property, and he de- 
sired to keep his property for his family, and that was the 
cause of his confessing the judgment to Carper; that the 
debts of the complainants were just, but he wanted to keep 
his property for his family. It was also proven for the 
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complainants that Carper had not said anything of the in. 
debtedness of Ward prior to 1861, and that both he and 
Ward had stated that the former had given the latter be 
tween 3,000 and 4,000 dollars. The declarations of Carper 
were also proven that he had given his daughter, Ward’s 
wife, from 4,000 to 6,000 dollars, and that he boasted that 
he had done more for his daughter than any man in the 
neighborhood. That Ward, in speaking of his debts, did 
‘not mention any debt due to Carper; that in 1861, after the 
confession of the judgment, in speaking of that matter, 
said he had done some things that he did not like to do, 
that he was in trouble, and did things he did not like, to get 
along. That Carper stated he had given Ward a good lot 
of cattle when he went on the mountain farm, in 1847, that 
he wanted to give him a good start. 

For the defendants it was proven by the wife of Ward, 
that the money furnished by the father-in-law, Carper, to 
purchase the mountain farm, was to be repaid by Ward, 
and the cattle were to be paid for by Ward; it was also 
further proven, by defendant Ward, that his first debt 
to Carper was for cattle and horses in 1835; his second debt 
for 1400 dollars, for Coyner land, and horses and cattle, in 
1844, 1250 dollars of which was for the land, which in 1847, 
was turned by Carper into the mountain farm; the third 
debt was for 1120 dollars, for cattle and horses in 1848. 
That the mountain farm was worth, in 1861, from six to 
eight thousand dollars. Also by Burgess Carper, a son of 
defendant Carper, that Ward acknowledged the debt of 
Carper to be a just one, on a settlement had in 1861. That 
the understanding between Ward and Carper was, that if 
Ward could not raise the money, to wit: a certain 1,100 
dollars that he had given him at one time, that Ward was 
to make him a deed for the mountain land, and that land 
was to be conveyed to Ward’s children at the death of Car- 
per; and that Ward stated he had received large amounts 
of money and property from Carper over and above the 
debt, which Carper had made no charge for. 





COURT OF APPEALS OF WEST VIRGINIA. 61 





Jan’y Term, Crawford et al. vs. Carper et al. 1870. 





The other depositions taken by the defendants were of a 
general nature, upon other branches of the case, but did 
not bear so directly upon the question of fraud, and intent 
to hinder and delay other creditors of Ward. 

The mountain farm consisted of 1.066 acres of land, 
which defendant, Ward, claimed to be worth from six to 
eight thousand dollars, as before stated, but which sold for 
4,700 dollars, as also before stated. The out lands claimed 
to be worth several thousand dollars, by Ward, sold for 
about 200 dollars in all. 

The following errors were assigned: 

“That said circuit court dismissed so much of your peti- 
tioners’ bill as sought to impeach the said judgment con- 
fessed by the said Ward, in favor of said Carper, because of 
fraud. 

“That the said court disregarded the exceptions of your 
petitioners to the report of the said commissioner, and 
interlocutorily decreed that said judgment in favor of the 
said Carper should be satisfied in preference to the judg- 
ments in favor of your petitioners. 

“That the said court, after the allegations of your peti- 
tioners had been demonstrated, and the pretences of the 
said Carper and Ward as to the value of the property of 
the latter had been refuted by the result of the sale thereof, 
finally decreed that the money arising from the said sale, 
after satisfying the demand of the widow for her dower, 
should be applied to the satisfaction of the said judgment 
of said Carper, and not to those of your petitioners.” 


Hon. Thomas W. Harrison, judge of the circuit court of 
Randolph, presided on the hearing of the cause. 


Lee and Lewis and Hoffman for the appellants. 

The facts involved in this controversy, through much ob- 
scurity and careful effort at concealment and perversion, 
appear to be these: 

After the marriage of Ward with the daughter of Carper, 
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—perhaps at more than one time from about 1835 to about 
1844—-Carper—a rich man in his county—gave Ward some 
cattle and horses. 

In 1848 or 1844, Levi Ward—the father of A. B. Ward, 
the party just mentioned—in concert with Carper—pur. 
chased “the Coyner land” at 2000 dollars, with some sort of 
purpose to let A. B. Ward, or him and his wife and children, 
have it or use it—Carper furnishing a bond on Parsons for 
1000 dollars, and Levi Ward paying the purchase money 
out of his own means and the proceeds of this bond, and 
Levi Ward gave to Carper a title bond for half the land, 
Soon afterwards the parties or some of them became dissat- 
isfied. A.B. Ward—perhaps with the assent of Levi Ward 
and Carper—sold or negotiated a sale of the land to Hinkle 
at the price of 3000 dollars, for which he took bonds amount- 
ing to 1250 dollars, payable to Levi Ward, and for the residue, 
bonds perhaps payable to himself. Levi Ward transferred 
the bonds for 1250 dollars to Carper, and A. B. Ward re- 
tained the others. Hinkle paid the amount to Carper, and 
he relinquished to Hinkle whatever right or claim he had 
under the title bond. Carper perhaps claimed that he 
should have something out of the other bonds, while A. B. 
Ward claimed that the enhanced value for which the land 
was sold, was due to improvements made by him, and that 
he should have the residue of the excess of price, and Carper 
in some way yielded it to him—Ward in his last statement 
on the subject says, gave it to him. In 1847, or about that 
time, A. B. Ward turned over to Levi Ward the residue of 
Hinkle’s bonds, and perhaps paid him something more, 
amounting to 2000 dollars, and Levi Ward conveyed to A. 
B. Ward “the Cheat mountain land.” The deed was made 
in 1848. As Carper had indicated his purpose to advance 

his daughter—had probably promised to do so—but had not 
done it in this transaction, while Levi Ward had substan- 
tially given A. B. Ward the Cheat mountain land, by which 
Carper’s daughter would be benefited—at least to the extent 
of her right of dower—Carper, about the same time, in 
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1848, advanced to Ward, the husband of his daughter, a lot 
of cattle and some horses. 

Afterwards, Ward having land and personal property in 
his possession, for which—at least so far as any one heard— 
he was in no way indebted—Carper habitually speaking of 
the amount of property and money he had advanced or 
given to Ward, but not mentioning to his nearest neighbors 
or most intimate friends—as far as we Jearn—that he had 
any demand whatever against Ward on account of the 
property he had let him have,—Ward became indebted to 
Crawford and others. 

Atsome time Ward and Carper conceived and determined 
that Ward’s property should be secured to himself or his 
wife and children, rather than appropriated to the payment 
of his creditors. Accordingly, having a grazing place suit- 
able for the pasturage of cattle during the summer, in March, 
1861, he bought cattle of his brother, and induced MeLean 
to become his surety for the price, and got possession of the 
cattle; and in April—the next month—an estimate was made 
of the pretended value of property from time to time ad- 
vanced by Carper to Ward or his wife, including 1250 dollars 
on account of the bonds in fact paid by Hinkle to Carper, 
then, or at any rate afterwards, pretended to have been paid 
on-account of the Cheat mountain land—the first of these 
advancements claimed to have been made twenty-six years, 
and the last thirteen years before; an amount was fixed; 
Ward and Carper agreed verbally that if Ward could not 
raise the money when Carper called for it, the Cheat 
mountain land should be conveyed to Carper, and at his 
death to Ward’s children; Ward executed his bond and 
the next day confessed a judgment to Carper for a large 
sum of money with much interest, now alleged to have been 
the aggregate of these items. On the first day of May,a 
few days afterwards, Ward sold, or pretended to sell, the 
cattle bought of his brother, for which McLean is surety, to 
Carper or his son with his approbation, he co-operating in 
receiving and disposing of them—and, as the son testifies, 
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Ward received and enjoyed the price, while the cattle were 
drvien to his Cheat mountain farm to fatten during the 
summer. Afterwards Carper instituted his suit for the 
purpose, and had the Cheat mountain farm and all the 
other property of Ward sold to satisfy his wife’s dower and 
the amount of the judgment confessed, when it was pur- 
chased by Ward’s son and the husbands of his daughters— 
grand son and grand daughters of Carper;—and Ward’s 
creditors and surety are left only their experience for pay- 
ment and indemnity. 

As the consideration (if there was any) for which the bond 
was executed and judgment confessed by Ward to Carper 
was peculiarly within their knowledge—a matter to which 
the other creditors and surety were strangers—the result of 
transactions between near relatives tending to the destruc- 
tion of the interests of these parties—which according to 
the decision of the circuit court has actually had that effect 
—and the proof of consideration is in its nature affirmative; 
the necessity was with Carper and Ward to prove it. 1 
Greenl. Ev., 78, 79; 2 Lom. Dig., (New Ed.), 262; citing 
Clapp v. Tirrell, 20 Pick., 247; Rogers v. Hall, 4 Watts, 359; 
Kimball v. Fenner, 12 N. H., 248; 2 Tuck. Com., (Third ed.,) 
*426, note; Lewis and others v. Caperion and others, 8 Gratt., 
148; Brackenridge v. Auld, gc., 1 Rob..R., 148. * * * 

Even when the allegations of the bill are affirmative in 
their nature, and must be proved by the plaintiff who makes 
them, when the answer is not clear and positive, it is not 
equal to the testimony of a witness, and the issue may be 
sustained on the part of the plaintiff by the testimony of a 
single witness. 3 Greenl. Ev., 289; Slater v. Maxwell, 6 
Wallace, 268—sec. 275, and cases cited. When the defen- 
dant must prove facts necessary to his defence, and his an- 
swer is uncertain and evasive, it does not prove the fact, 
even if uncontradicted. It is not evidence of what it does 
not distinctly allege. The rule that because a party had to 
go into a court of equity for redress, his adversary should 
be a witness against him—especially in cases of fraud, when 
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the very fact alleged and in issue implied such turpitude as 
to discredit the party to it—was entirely technical, and 
might be met with another technicality. It was most unrea- 
sonable, and frayght with great hardship and much mischief, 
and has been wisely and properly abolished in the late re- 
Bete? Fo BF ,9 

If the value of the items of property advanced by Carper 
to Ward constituted debts due by the latter to the former, 
they were barred by lapse of time—before the debts due to 
Crawford and others were contracted—long before the bond 
and judgment were given and confessed by Ward to Car- 
per. They were not at that time a consideration deemed 
valuable in law. 

Rights and remedies are co-relative. Where there is a 
right there is a remedy. Where there is no legal remedy 
there is no legal right. Bronson v. Kinzie, 1 Howard, 316; 
MeCracken v. Hayward, 2 How.,611. A debt barred under 
the statute of limitations is a moral, not a valuable consid- 
eration. Court v. Cross, 3 Bing., 329; 11 Eng. Com. Law 
Rep., 126; Irving v. Vetch, 3 M.& W.,106; Butcher v. Hixon, 
4 Leigh, 519—see 522; Sutton v. Burris, 9 Leigh, 381—see 
385; Brown v. Joiner, 1 Richardson, 210; 1 Pars. on Con- 
tracts, (Edition 1866), p. 434, and authorities‘cited in note wz. 
Story on Contracts, § 466. We have the highest authority, 
as early as Twine’s case, that “equity requires that the deed 
that defeats others shall be made of as high a consideration 
as the things are that are so defeated thereby.” 44 Eliz. 
in Com. Stel. fo., 80. And such is yet the law. Analagous 
principles are held in numerous cases. oosvelt v. Mark, 6 
Johns. Ch. Rep., 290. 

The bar of the debt saps from the original contract its 
value in law, and intrinsically vitiates and avoids the bond 
or judgment for theamount. The effect of this is asserted 
in the allegation of want of valuable cousideration or the 
fraud, and need not to have been specially pleaded at law. 
If this were otherwise, would not the failure of the debtor 
to plead the lapse of time for the protection of his creditors 
VoL. Iv. 5 
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who had not the opportunity to do so, be itself a fraud, or 
an element of fraud against them? Or, they not having had 
an opportunity to do so at law, while they are vitally inter- 
ested in the consequences, may they not avail themselves of 
it in a court of equity whenever its effect is in quesiion? 
The statute of limitations is one of repose, intended to afford 
security against stale demands, when the true state of the 
transaction cannot be readily, if at all, ascertained and ex- 
plained, and is on this account wise and beneficial. If it is 
important to protect a party to a debt alleged to remain due, 
how much more important is it to protect a stranger to a 
stale demand, who knows nothing of its creation or pay- 
ment, but is nevertheless to be ruined by its enforcement. 

If the debts were contracted at the times pretended, they 
were paid long before the bond was given and judgment 
confessed. 

Statutes of limitation are founded on the general pre- 
sumption that debts and demands supported by evidence 
which alone would prove their creation, have been paid 
or discharged. EH converso, when the lapse of time, if 
pleaded, would bar the debt or demand, but it was not 
pleaded because the party really interested had no oppor- 
tunity to do so; will not the debt or demand be presumed 
to have been paid or discharged? 

When there has been adverse possession of land or per- 
sonal property long enough to bar an action, it need not be 
pleaded, but may be relied on under a general issue. The 
bar of the action confers the tithe—upon which an action 
may be maintained. Taylor vs. Burnsides, 1 Grattan, 165; 
Layne vs. Norris’ adm’r, 16 Gratt., 236. When the limita- 
tion of actions for the recovery of lands was twenty years, 
after a possession for that length of time, by analogy, a 
conveyance would be presumed. The rule has long been 
established that after twenty years a bond will be legally 
presumed to have been paid, and by analogy the lapse of 
that time has been made by statute a bar to the recovery. 
When the time necessary to bar a writ of right was reduced 
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to fourteen years, it was held that after the expiration of 
that time a power of attorney under seal would be presumed 
to support a deed for the conveyance of land. When on the 
general principle of presumption of payment the statute 
provides that the lapse of five years shall bar an action for 
a debt contracted by a note signed by the party sought to 
be charged, as well as one by a verbal contract, what time 
will create the presumption of payment of a debt, of which 
no note or charge or memorandum was made, in favor of 
persons who, though deeply interested, are strangers to 
the parties and have no knowledge of the creation or 
payment of the pretended debt, or opportunity to plead 
the bar? 

We insist not only that Ward and Carper have utterly 
failed to prove the indebtedness of the former to the latter 
for the different items stated, at the time of the execution of 
the bond and-confession of the judgment by the former to 
the latter, but that Crawford and the other creditors and 
surety have disproved such indebtedness. 

Therefore, under section 2 of chapter 118 of the Code of 
Virginia, the bond and judgment were absolutely void as to 
the creditors whose debts were coutracted before the execu- 
tion and confession of the bond and judgment. Under this 
section no question of notice arises. 

It will—it is supposed—not be urged that all the items 
for which the bond was executed were debts contracted be- 
fore and remaining in force at the time of its execution. * 
* * Though a part of the consideration of the bond had 
been a valid debt, contracted before and subsisting at the 
time of its execution, yet if any part was not, the bond and 
judgment were, on that account, fraudulent in fact and void 
in toto. Reeves v. Garland, 4 Ran., 282; Lewis v. Caperion’s 
ex., 8 Gratt., 148; and numerous other cases. 

But, if the whole pretended consideration of the bond 
and judgment had existed and been valuable in law, the 
transaction was nevertheless intended to delay, hinder and 
defraud creditors, and therefore void as tothem. * * * 
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Men are presumed to intend what is the natural conse- 
quence of their conduct. * * * 

This case is in principle similar to the large class of cases 
in which a party places or leaves property in possession of 
another and thereby gives him credit, and yet claims the 
title to or some right in the property, inconsistent with the 
apparent right of the possessor. If, when the bond was 
given by Ward to Carper, they had pretended that the latter 
had reserved such title or right to or in the property, the 
reservation would, without other indication of fraud, by 
the letter of the statute, have been held void as to creditors, 
Ward and Carper were—it is supposed—advised of this, 
and therefore, then or afterwards, asserted the secret indebt- 
edness for the property—which is equally inconsistent with 
the conduct of both parties for a series of many years. 
Would the former be more mischievous than the latter? 

The common law is the basis of the statutory provisions 
relative to frauds against creditors. These are intended to 
embody the principles of most general application. Hamil- 
ton v. Russel, 1 Cranch, 316; Fitzhugh v. Anderson, 2 H. & M., 
302; Hutchison and others v. Kelly, 1 Rob. R., 123-128; 
13 Howard, 92-98. But the principles of the law often 
apply to and control transactions not at all within the letter 
of the statute. 

Statutes are construed liberally for the suppression of 
fraud. 2 Lom. Di., 324—late ed., 419, and cases cited. 

This case is clearly within the spirit of section 3 of the 
chapter already mentioned. 

But—waiving this proposition as one of absolute law—the 
facts just mentioned certainly constitute a potent element in 
the evidence of the intent to delay, hinder or defraud cred- 
itors—an intent to do either of which improperly is equally 
fatal to the bond and judgment. 

Fraud may be presumed from the relation of the parties 
or other circumstances—against the oaths of parties. Bates 
v. Graves, 2 Vez., jr., 294; Bac. Ab. Fraud, B. 288-9; Oden- 
heimer v. Houson, 4 McL., 487; United States v. Samperyac,' 
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Hemp.,118; Whitemore v. Murdock,3 W.& M.,380; Bulkley v. 
Buffington, 5 McL.,457; Walcott v. Alny, 6 McL.,28; Dr. Wolf 
v. Harris, 4 Mason, 515; Casile v. Bullard, 23 How., 172. 

When a debtor charges his property in favor of a near rela- 
tive, to the pustponement of other creditors, there is a strong 
presumption that it is fraudulent as to creditors. Bac. Ab. 
Fraud, C., (ed. 1844, vol. 4, p. 404), and cases there cited. 

The agreement or understanding, however, between Ward 
and Carper, about and at the time of the execution of the 
bond and confession of the judgment, that the land of Ward, 
to be obtained by Carper in satisfaction of the judgment, 
should be settled by him on Ward’s children, is conclusive 
as to the fraud. Wright v. Hancock, 3 Mun., 52; Bullock v. 
Wyatis, 4 Mun., 450; Garland v. Reeves, 4 Ran., 298; and 
numerous other cases. 

This is equally fatal, whether there was a full consideration 
deemed valuable in law for the bond and judgment, or not. 
If, with the proper motive to secure a just debt, be coupled 
the improper one to secure a part of the property of the debt- 
or for the benefit of himself or his family, or other objects of 
his care, rather than to his other creditors, the whole trans- 
action is vitiated. ‘Quod alias justum. et bonum est, si per frau- 
dem petatur, malum et injustum efficitur.”’ 4 Ran., 301. 

“It is not the consideration but the intent with which a 
conveyance is made that makes it good or bad against cred- 
itors. However valuable the consideration, if the convey- 
ance be designed to delay, hinder or defeat creditors, it is 
void.” Hunter v. Waite, 3 Grat., 26-83. 

“The intent with which an act is done may be a conclu- 
sion of law from certain facts, against which conclusion all 
other evidence is unavailing.” Same case and page. 

Carper participated in the fraud. He certainly had notice 
of Ward’s intent. This appears throughout the history of 
the transaction. 

But notice to Carper of Ward’s intent is not necessary 
to the invalidity of the bond and judgment. 

Such notice would be necessary to avoid a purchase for 
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valuable consideration. But a judgment confers not an 
estate in, but a mere right to satisfaction out of land. In 
this respect a purchase and a judgment are widely different. 
Brown v. Pierce, '7 Wallace, 205, and cases cited. 

Accordingly, section 1 of the Code, already mentioned, 
makes notice important when there is a purchase for a val- 
uable consideration, but not when there is only a bond or 
judgment. The same distinction prevails in sec. 8 of chap- 
ter 186 of the Code of Virginia, relative to judgments not 
docketed. 

In any aspect, then, the bond given and judgment suf- 
fered by Ward in favor of Carper, with intent to delay, 
hinder or defraud Crawford and other creditors, and McLean 
the surety, is, under section 1 of the chapter of the Code 
first mentioned, unquestionably void as to them. 

If there were any question as to this, there were certainly 
such circumstances and other evidence, that the court 
should have directed an issue to try the fact. Marshall v. 
Thompson, 2 Mun., 212; Bullock v. Watts’ adm’r, 4 Mun., 
450; Nelson’s adm’r v. Armstrong, 5 Grattan, 354; Wise v. 
Lamb, 9 Grat., 294-303. 


Boggess and G. D. Camden for the appellees. 


Brown, President. 

Abraham Carper being a man of considerable estate, 
and unembarrassed, whose daughter was married to one 
Adonijah B. Ward, advanced to his son-in-law money and 
property at different times, with the understanding that the 
son-in-law should pay for the same if required. That no 
entry of account was ever made and kept, or note ta- 
ken for the same, though extending from April Ist, 1838, 
to April 1st, 1848. That subsequently the son-in-law, Ward, 
becoming largely indebted and insolvent, the father-in-law 
and son-in-law had a settlement on the 16th of April, 1861, 
and thereupon the son-in-law executed his note to his father- 
in-law for the amount he thus acknowledged to be due and 
owing, viz: for 2,855 dollars, with interest on 335 dollars 
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part thereof, from April Ist, 1838, and on 1,400 dollars, 
other part thereof, from May Ist, 1844, and on 1,120 dollars, 
residue thereof, from April 1st, 1848, and then forthwith 
confessed judgment on said note in favor of his father-in- 
: law, with the view and for the purpose manifestly in both 
parties to secure to the father-in-law the first lien on the 
son-in-law’s land, which was subsequently sold under the 
decree of the court in this case, and did not bring enough to 


discharge said jndgment. These debts thus acknowledged, 

and for which the said note was given and judgment con- 
fessed, (if they ever as such debts existed, which was much 
, controverted in the case, but which question I do not think 
L 


it necessary to consider in the view I.take of the case) were 
all barred by the statute of limitations. And while it was 
all very right, if they were just and real, that they should 


“YY 


y be acknowledged and paid by the debtor as between the 
t parties, yet still, the important question remains whether, 
: under the circumstances of the case, it could be so done, as 
? above stated, so as to intercept the other bona fide creditors 
. whose debts were not so barred. And I am free to say I 


think it could not, because it comes clearly within the first 
section of chapter 118 Code of 1860, and is just such a case 
as it was the intention of the statute to prohibit. 


It is unnecessary, therefore, to notice any of the other 
’y questions raised in the argument. The circuit court erred 
e in dismissing the bill so far as it alleged fraud as to the ered- 
d itors in the transaction. It further erred in appropriating 
e the proceeds of the sale of the land of the debtor Ward to 
0 the said judgment of his father-in-law Carper, to the exclu- 
an sion of the creditors. 
3, I think, therefore, that the said decrees of the circuit 
l, court ought to be reversed, and the cause remanded to the 

circuit court of Randolph county, to be further proceeded 

1, with in conformity to the views above stated. 
e The other judges concurred. 

DECREE REVERSED. 
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Wheeling. 
OLIveR BErRNE vs. Epwin M. Brown. 


January Term, 1870. 


1. If a complainant in a bill in equity filed to enforce a vendor’s lien against 
real estate, make sub-putchasers parties to the suit, although they may 
not have been necessary parties, they are proper parties, and having been 
made parties by the complainant and he not asking to dismiss the bill as 
to them, must take the consequences of joining them, and an affidavit 
made and filed by them, or one of them, in pursuance with the act of the 
28th of February, 1865, known as the “‘suitor’s test oath” act, is sufficient 
to authorize the dismissal of the bill of the complainant, he being requi- 
red by order of the court to do so, and failing to take the oath required 
by said act. 


2. The act of the 28th of February, 1865, known as the “suitors’ test oath,” 
. is constitutional. 


3. In December, 1862, A. bought land of B., and paid, on the 4th of January, 
1863, 5,000 dollars of the purchase money in confederate treasury notes, 
and in June, 1863, tendered the residue of the purchase money due the 
vendor, in like currency, which B. declined to receive. In May, 1866, B. 
filed his bill in equity against A. to enforce his lien against the land for 
said residue, and made V., a sub-purchaser, a party defendant to the suit. 
V. made and filed an affidavit under the act of the 28th of February, 
1865, known as the “suitors’ test oath,” and an order was made in the 
cause requiring B. to take the oath required by that act, which he failed 
to do, and his bill was dismissed. HELp: 





That the cause of action having arisen prior to the first of April, 1865, 
the order of the circuit court was properly made, notwithstanding 
the suit was instituted after the passage of the act of the first of 
March, 1866, which required, that a complainant in any case, 
wherein the cause of action arose since the Ist of April, 1865, or 
should thereafter arise, should not be required to take the oath 
known as the “suitors’ test oath,” until the defendant shall have 

also taken said oath. 
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This was a suit in equity brought in the circuit court of 
Monroe county, before Judge Nathaniel Harrison, and was 
brought on appeal to this court by Beirne, the complainant 
in the court below, and the case is fully stated in the opinion 
of Judge Berkshire. 


Boggess for the appellant. 
Lee for the appellee. 


BERKSHIRE, J. In May, 1866, the appellant instituted a 
suit in equity against the appellee, the object of which was 
to enforce the vendor’s lien on a certain tract of land in 
Monroe county, which the former sold to the latter in De- 
cember, 1862. The contract shows that the price of the 
land was 25 dollars per acre, which was to be paid in cash 
or in deferred payments, with interest, as the parties should 
agree upon. The tract was supposed to contain upwards 
of six hundred acres, and the complainant was to have it 
accurately surveyed and the quantity ascertained. 

The bill was filed in June, 1866, and alleges that the 
complainant had theretofore had the land surveyed, and the 
tract contained 614 acres, and that only 5,000 dollars of the 
purchase money had been paid, and asks that the land be 
decreed to be sold for the residue. In September, 1866, the 
answer of the defendant was filed, and it was therein ad- 
mitted that the purchase was made at the time, and for the 
price stated in the bill, and the payment of the 5,000 dollars 
is also admitted; but it is averred that it was paid in con- 
federate notes or currency, and that by the agreement and 
contract between the complainant and defendant, the whole 
of the purchase money was to be paid in the same kind of 
currency. That in pursuance of the contract, he tendered 
the residue of the purehase money in such currency, to the 
complainant, in April, 1863, (the 5,000 dollars being paid 
on the 5th of January, preceding), but that he delayed from 
time to time to receive it, and finally refused to receive it, 
and it is insisted that the complainant should sustain the 
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loss, as the confederate notes owned and tendered by the 
defendant had depreciated in value, and become worthless, 
It is also averred that the defendant had sold parts of the 
land to sundry sub-purchasers. 

After the filing of the answer, the complainant obtained 
leave to file several amended bills, in which he made the 
derivitive purchasers parties defendants: among the number 
being, Anderson C. Vass and Allen C. Vass. 

After the amended bills were filed, the defendants An- 
derson ©. and Allen C. Vass, filed their separate affidavits 
averring their own loyalty and the complainant’s complicity 
with the late rebellion, in pursuance of the acts of the 11th 
and 28th of February, 1865, and the 1st of March, 1866, 
and asking that the suit be dismissed unless the complain- 
ant should take and file the oath prescribed by the first 
named act, and an order was thereupon made by the court 
that, the suit be dismissed unless the complainant take and 
file the required oath within thirty days from the date 
thereof. 

Upon the making of this order, the complainant filed his 
affidavit, in the nature of a protest and exceptions, addressed 
to the court, and alleging sundry facts and reasons why his 
suit should not be dismissed upon the affidavit of the two 
Vass’. These affidavits, and the protest of the complain- 
ant, appear to have been filed on the 26th or 27th of Sep- 
tember, 1867; and on the 29th of November, 1867, an 
order was made dismissing the bill with costs, but without 
prejudice, &c. 

The first ground of objection assigned in the complain- 
ant’s protest is, that the law requiring the oath to be taken 
by suitors, is repugnant to the constitution of the United 
States and of this State, and therefore void. 

In the argument here, this position was ably maintained 
by the appellant’s counsel, who insisted that this law affec- 
ted not alone the remedy, but took away and destroyed the 
vested rights of suitors, namely, the right to sue for and re- 
cover a just debt or demand, and that such right to enforce, 
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by suit, payment or compensation, necessarily constituted a 
material and important part of any contract. The author- 
ities on this question are numerous and not altogether har- 
monious, and it will be found that the cases in which the 
law has been sustained as affecting only the remedy, are 
often very difficult, on account of the nicety of the distine- 
tions drawn, to distinguish from the cases which have held 
the law invalid because impairing a vested right; and it 
would be found a very difficult and perplexing task to re- 
concile the authorities and to trace and establish the boun- 
dary which separates the two class of cases, and to assign 
to each class definite limits beyond which the doctrine 
would not be extended. 

On the one hand, it seems well enough settled that an act 
may materially change and diminish a pre-existing remedy 
and still be a valid law, while on the other hand, a law 
which takes away the entire remedy will be held invalid, as 
affecting and impairing a vested right. But the view I 
must take of this case renders it unnecessary to enter upon 
the embarrassing enquiry as to which class the act under 
consideration properly belongs, as I think its validity may 
be vindicated on other grounds. 

This law belongs to a class of statutes which depend for 
their validity on a peculiar state of facts and the condition 
of the country at the time of their enactment. It was 
passed pending the late rebellion, and was therefore the 
exercise of one of the war powers of the State, and epera- 
ted as a quasi confiscation of the rights of the enemies of 
the State, which they otherwise might have had after the 
war, to sue in the courts of the State. 

That the general government during a war, either public 
or internal, has the right to confiscate the property of the 
enemy, whether public or domestic, is too firmly settled to 
be called in question, notwithstanding the slight intimations 
of doubt expressed in some modern cases and authorities, 
and the strong objections urged against the exercise of such 
powers. And it is equally well established, I think, upon 
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principle and authority, that a State, under similar circum. 
stances, has a like power to contiscate the property of her 
enemies, and it necessarily follows that it may take away or 
withhold from such enemy any rights or privileges derived 
under the laws of the State. 

I do not propose, therefore, at this time, to enter upon 
the discussion of the question of .power of confiscating in 
the government or State, but will content myself with add- 
ing that, in my apprehension, to deny to a State the power 
and right, in time of peril and war, to perpetuate the disa- 
bilities of her citizens who had forfeited their rights, as 
such, by voluntarily engaging in an effort to subvert the 
government, and with it the State and the country, whose 
jurisdiction they now invoke to enforce the rights thus for- 
feited, would be to restrict her sovereign power to very 
narrow and unsafe limits altogether incompatible with the 
public welfare and safety, and inconsistent with any just 
idea of sovereignty. 

If the laws we are considering had been passed after the 
close of the war, and the right to sue had reverted to and 
reinvested in the parties to which it applies, it is not per- 
ceived upon what principle of law it could be sustained as 
a valid law, as it would clearly destroy the vested right to 
sue existing at the time of its passage. But as no such 
right, as we have seen, did exist in the present instance, at 
the time the act was passed, I think its validity cannot be 
successfully assailed. 

In this case, the debt was contracted pending the war in 
1862, and if the appellant occupied the attitude of an ene- 
my at that time, as is probable was the case, he clearly had 
no right to enforce the contract in the courts of the State of 
Virginia under the reorganized government, at the time he 
entered into it, and consequently no right in his case has 
ever in fact been forfeited. 

But it was maintained here in the second place, that the 
act in question does not apply to this case for the reason 
that the cause of action did not accrue to the appellant un. 
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til after the first of April, 1865, and to sustain this position, 
it was necessary to assume the ground that, in this instance, 
the right of the appellant to sue for the breach of his con- 
tract in the non payment of this debt, was the cause of 
action; and it was further maintained, that under the con- 
tract of the appellant and appellee, the former could not sue 
for the residue of the purchase money until he had first 
had an accurate survey of the land made and the exact 
quantity ascertained, which alone could determine the 
amount of purchase money still remaining unpaid, for 
which he could bring his suit, which it was insisted was not 
done until the 2d of July, 1865, as shown by the report of 
the survey filed in the case. 

If the position of the appellant’s counsel, that the right 
to sue, in this instance, constitutes the cause of action within 
the sense of the act of the first of March, 1866, could be 
successfully maintained, I would still be unable to concur 
with him in his conclusions as to the fact that the right to 
sue did not accrue to the appellant until after the first of 
April, 1865. On the contrary, I think it may fairly be de- 
duced from the whole record, that it existed before that 
time, and that the parties have each precluded themselves 
from making such objections here. 

This suit was instituted in May, 1866, and in June, 1866, 
the bill was filed, in which it is alleged that the complain- 
ant had theretofore had the land surveyed in pursuance ot 
his contract, and that the tract contained 614 acres, agreeing 
exactly with the report of the surveyor filed in the cause, 
bearing date on the 2d of July, 1866. It is evident, there- 
fore, that the survey must have been made before the filing 
of the bili, otherwise the quantity could not have been 
known; but the report was probably not formally prepared 
until the time it bears date. The time when the survey 
was actually made does not therefore appear on the record, 
and I do not think we are required to assume that it was 
not made until after the first of April, 1865, in order to sus- 
tain an objection taken here for the first time, alleging af- 
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firmatively, that it was made after that time; and the more 
especially so, as in the protest and exceptions filed by the 
appellant at the time of the making of the order requiring 
him to take the suitors’ test oath, no such objection is made, 
nor is it intimated that the cause of action did not accrue 
to him until after the first of April, 1865. 

The appellee also admits, in effect, in his answer, that 
the survey had been made and the quantity of land ascer- 
tained, as early as April, 1863. For he says that he paid 5,000 
dollars of the purchase money on the 5th of January, 1868, 
as alleged in the bill, and tendered the balance of it in April, 
1863, thus admitting that the residue of the purchase money 
had then been ascertained by actual survey, as it could be 
determined by no other mode. , 

But I am of opinion that, under a proper consideration 
of the act last cited, the cause of action therein referred to 
is the contract, promise, or undertaking, and not merely 
the right to sue for the breach thereof, as it is evident that 
in the absence of such contract, promise or undertaking, 
there could be neither a cause nor a right of action. 

It was further insisted that, the cause of action should 
have been heard and proceeded in as to the other defendants, 
notwithstanding the affidavit of the two Vass’ who, it was 
claimed, were not necessary parties, aud dismissed only as 
tothem. But being bona fide purchasers from the complain- 
ant’s vendee, before the institution of the suit, they were 
directly and perhaps largely interested in the subject matter 
of the suit, and therefore proper and necessary parties, and 
so considered to be by the appellant, as evidenced by ma- 
king them defendants. The affidavits filed by them, there- 
fore, brought the case within the very letter of the act under 
consideration, and it was held in the case of Nadenbousch and 
Riddle v. Sharer and Martin, 2 W. Va. Rep., 285, that the 
suit must be dismissed if the defendants, or some one of @ 
number of defendants, made the necessary affidavit, unless 
the plaintiffs, or some one of the plaintiiis, should take and 
file the oaths required by the said act. 
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I think it clear, therefore, that it was not competent for 
the circuit court to have considered the other objections set 
forth in the appellant’s protest and exceptions; as upon the 
filing of the affidavits by the said Vass’, in conformity to 
the acts before cited, it could not do otherwise than to dis- 
miss the suit upon the failure of the complainant to take 
and file the required oaths within the time prescribed in the 
previous order requiring the same to be filed. 

Upon the whole, I think there is no error in the decree 
complained of and the same will have to be affirmed. 


Brown, President. 


In the second section of the first article of the constitu- 
tion of the United States, the right to engage in war with- 
out the consent of Congress, is reserved to the States res- 
pectively, if actually invaded or in such imminent danger 
as will not admit of delay; and with the consent of Congress 
the State may engage in war without such restrictions, and 
may even in time of peace keep troops and ships of war. 
This right of a State to engage in a war of self-defence on 
her own account, is recognized and maintained in Luther v. 
Border, 7 How., 1; Pierce v. Carskadon, infra. One of the 
rights of war is the right to confiscate the enemy’s property 
and debts, and the right to confiscate absolutely includes 
the power to do it partially or conditionally. Rose v. Hime- 
ly,4 Cranch; Kirk v. Smith, 9 Wheat., 241; Reed v. Reed, 
5 Call. And in the latter case, Marshall, C. J., said: 

“Tt will be recollected that, those on whom this law” (the 
Pennsyvania confiscation act of 1779) ‘‘acted. were the sub- 
jects of an enemy, and that the legislature possessed full 
power over their estates. Having the power to confiscate 
absolutely, they might modify that power in its exercise, as 
to them might seem proper.” 

In the jate war of rebellion, the State of West Virginia 
was engaged not only in common with the loyal States as a 
part of the Union, in the effort to preserve it intact, but on 
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her own account, in her own defence, against actual inva- 
sion and insurrection. 

Pending that state of war, the act of February 11th, 1865, 
was passed, and entitled an act to prevent the prosecution 
of suits by.persons engaged in rebellion. Had the aet con- 
fiscated the debts of those engaged in rebellion, the power 
to do it as a war measure could not successfully have been 
controverted, any more than the power to raise armies and 
repel the public enemy. Such absolute confiscation would 
effectually and forever, unless repealed, have debarred the - 
enemy creditors from the right to sue in the courts of the 
State for those debts thus confiscated. By the common law 
an enemy has no right to be entertained in court. Quarrier’s 
case, 2 W. Va. Rep., 571; Sanderson v. Morgan, 39 N. Y., 281. 
But the common law within the States depended upon the 
power and authority of the States respectively adopting it, 
and they might adopt any other rule, whether broader or 
more restricted in its operation, but not the less obligatory. 
The statute in question has extended greatly the common 
law restraint upon an enemy’s suing, but has still left it far 
short of confiscation of the debt, or even entire and uncon- 
ditional deprivation of the right to sue for its recovery. 
The effect of the statute was to debar one who was a rebel 
from suing a loyal man for a cause of action accruing du- 
ring the war, but then only on condition the loyal man re- 
quired the plaintiff to take the oath prescribed by the act, 
but the act as modified by the act of 1866, had not the effect 
to debar a rebel from suing a rebel upon such cause of ac- 
tion, nor did it otherwise take away his right to the debt 
which he might collect or sell as he could. ‘ Having the 
power to confiscate absolutely, the legislature might modify 
that power in its exercise as to them might seem proper;” 
and so they did. The repeal of the statute would restore 
to the parties affected by it, the right to sue for debts which 
they are entitled to have, but which that statute denies them 
the means to enforce. And the important question is, 
whether or not the fourteenth amendment to the constita- 
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tion of the United States has not in effect repealed or abro- 
gated the statute in that particular. By that amendment 
it is provided that—“‘ No state shall make or enforce any 
law which shall abridge the privileges or immunities of cit- 
izens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the 
equal protection of the laws.” 

It cannot be denied that those who were engaged in the 
rebellion, and against whom, as enemies, the act in question 
was directed, are citizens of the United States, and so pro- 
tected by the said amendment against the operation of any 
State law incompatible with it. 

Is, then, the act in question inconsistent with the said 
amendment? By the amendment no State shall make or 
enforce any law denying to any person within its jurisdic- 
tion the equal protection of the laws. Here there are two 
classes of persons affected by the act, both having acknowl- 
edged legal rights to debts due them. Persons of the one 
class are protected in their rights to sue and recover the 
debts due them, and those of the other class, save in cer- 
tain contingencies, are prohibited from suing to recover 
theirs. Here then, as respects these two classes of credi- 
tors, there is a wide difference and marked inequality in 
the protection given by the laws, and in respect to'the debt- 
ors, a like difference and inequality exists. For, if an ex- 
rebel be sued by an ex-rebel, the defendant cannot dismiss 
the suit by putting the plaintiff to the test oath of the act; but 
if an ex-rebel sues a loyal debtor, the defendant may dismiss 
the suit by putting tke plaintiff to that test oath. This stat- 
ute then, in effect, denies to persons, and among them the 
plaintiff having acknowledged legal rights, that equal pro- 
tection of the laws which the fourteenth amendment guar- 
antees and was intended to secure. It is therefore, in 
effect, repealed by it, so far as thus repugnant. It is ob- 
jected, however, that the fourteenth amendment cannot 
affect pre-existing laws, and therefore, if rights or restric- 
VoL. Iv. 6 
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tions were existing under former laws, they must continue 
unimpaired, But such a construction would defeat the 
great and controlling purpose of the amendment, which was 
more than any other, to secure to the African race, just lib- 
erated from the condition of slavery, the rights of personal 
liberty, private property, and the equal protection of the 
laws; in other words, those civil rights which had thereto- 
fore been rarely and imperfectly accorded or recognized by 
the laws of the respective States where they resided, and 
but for the amendment, such state and condition of things, 
it was apprehended, would continue to exist, and the pro- 
tection intended wholly and forever fail. 

Again, since the foregoing opinion was written, it is un- 
derstood that the suitors’ test oath act has been repealed by 
the present legislature, but I have not seen it. 

But it is objected that the judgment complained of was 
rendered before the repeal, and also before the adoption of 
the fourteenth amendment to the constitution of the United 
States, and cannot, therefore, be affected by either. Butas 
to the effect thus produced on this or any pre-existing judg- 
ment, it is not necessary to determine in this case, since the 
view I take of other points in the cause disposes of the case 
and renders it unnecessary to consider the subject. Should, 
however, the judgment have to be reversed for any other 
cause, the effect of the repeal would doubtless have a bear- 
ing on any future proceedings which might be attempted 
under the provisions of the act repealed. 

The defendants Vass, were not necessary parties to the 
suit, and the relief to which the plaintiff was entitled, was 
against his vendee, and the Vass’s who were vendees of the 
vendee, of parts of the land sold by complainant to Brown, 
could by no possibility be made liable for the original pur- 
chase money due from Brown to complainant, until the land 
had been exhausted which remained in the original vendee’s 
hands. The dismission of the case, therefore, as to the 
Vass’s, could not affect the original purchaser, by increas- 
ing the burthen on him which should be borne by all the 
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parties, nor was there any joint obligation on the part of 
the defendants, nor privity of contract between them all 
and the plaintiff. 

I think, therefore, that the dismission should only have 
extended to the said Vass’s, who made their affidavit as 
provided by the act. The decree should therefore be re- 
versed and the cause remanded. 


MaxweELL, J. The Vass’s, though they may not have 
been necessary parties, are proper parties, and having been 
made parties by the complainant, and the complainant not 
asking to dismiss the bill and amended bills as to them, 
must take the consequences of joining them. Story’s Kq. 
Pl., sec. 156. 

The case comes within the rule of the case of Nadenbousch 
and Riddle v. Sharer and Martin, 2 W. Va. Rep., 285; and 
upon the authority of that case the bill and amended bills 
were properly dismissed for the failure of the complainant 
to take the oath required. 


DECREE AFFIRMED. 
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Ricuarp B. Wasuineton, Ex’r, vs. ANN J. BURNETT. 


January Term, 1870. 


1. Where a payment on a bond is made in confederate money, so-called, and 
received, without fraud or misrepresentation, both parties having full 
knowledge of the article paid and received, it is an executed contract, 
and the courts will not interfere to aid one party more than the other. 


2. It is not error where the contents of a release, pleaded but not offered in 
evidence, are proved by parol evidence, if no objection is offered to such 
mode of proof. 


This was an action of debt brought to February rules, 
1868, in the circuit court of Jefferson county, by Richard 
B. Washington, execntor of John A. Washington, against 
Ann J. Burnett. The defendant pleaded payment, and a 
release of the bond sued on, by a certain writing sealed with 
the seal of the plaintiff. At the June term, 1868, a trial 
was had and verdict for the defendant; verdict set aside on 
motion of the plaintiff and new trial granted. At the De- 
cember term a second trial was had and another verdict for 
the defendant which the court refused to set aside, and the 
plaintiff excepted and the evidence was certified. 

The first bill of exceptions showed that after the plaintiff 
had introduced the bond sued on, that the defendant intro- 
duced evidence tending to prove the payment of the bond, 
and that at the time thereof the bond was not in the plain- 
tiff’s possession, but he executed a receipt in full for the 
same, and promised as soon as he could get the bond, which 
was in the hands of bankers at Alexandria, Virginia, that 
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he would surrender it to the defendant; whereupon the 
plaintiff offered evidence tending to prove that upwards of 
1400 dollars of the amount due-on the bond was paid in 
confederate money, and an order on the confederate gov- 
ernment. The plaintiff then asked the court to instruct the 
jury, that if any part of the payment made on the bond 
was paid in confederate money, or in orders on the confed- 
erate government, that such payments must be disregarded, 
and verdict must be rendered for the balance due after de- 
ducting all payments not proved to have been made in con- 
federate money, and orders as above mentioned. Which 
instruction the court refused, and instructed as follows: 

“Tf the jury believe from the evidence that the plaintift 
and defendant accounted together as to the indebtedness 
evidenced by the bond sued on, and so accounted freely and 
without concealment or fraud by either, and that as a result 
the bond was so paid and discharged as that the defendant 
was then entitled to said bond, then it is not material to 
enquire into the consideration so paid and accepted in the 
discharge thereof; but if they believe from the evidence 
that the transaction was not so executed, final and conclu- 
sive, that the defendant was then and there entitled of right 
to said bond, then all pretended payments claimed which 
are shown to have been paid in confederate mouey, or other 
illegal or unlawful currency, are null and void, and should 
be totally disregarded by the jury.” To which refusal and 
subsequent instruction the plaintiff excepted. 

The facts proved were fully set out, by which it appeared 
that, 500 dollars were paid on the bond in 1857; 1200 dol- 
lars in 1859; and 500 dollars in 1861; which payments were 
not controverted, and were made to the plaintiff’s testator; 
that 785 dollars were paid by a check on the confederate 
government in 1862; also 700 dollars in confederate money 
in 1862; in January, 1863, the balance due on the bond was 
1453 dollars and 17 cents, which was paid by 303 bushels of 
wheat at 2 dollars per bushel, and the residue, 847 dollars 
and 17 cents, in confederate money. Parol evidence was 
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also given to prove the execution of a release of the deed 
of trust given to secure the payment of the bond, but the 
deed itself was not offered in evidence. 

The plaintiff obtained a supersedeas from this court. 


Stanton g Allison and Kennedy, for the plaintiff in error. 


Faulkner for the defendant in error. 


The payments made by the appellee in confederate trea- 
sury notes, and voluntarily received by the appellant in part 
discharge of the bonds due to his testator, were payments 
made in good faith, in the settlement of an ordinary private 
transaction, and with no purpose or intention to aid or en- 
courage the rebellion. These payments were made some 
seven or eight years ago, at a time when these notes were 
the exclusive currency in that section of this State, when 
they had a fixed and ascertained value in the community, 
when they were received in all the ordinary transactions of 
business at their par value, and no one, who at that time 
received them, can complain that he could not purchase any 
commodity with them at a fair price, or use them in the 
discharge of his debts. They constituted the exclusive 
medium of exchange amongst many millions of people, 
and without their use, no man could obtain the ordinary 
means of living. 

These notes were issued by a government that at the 
time exercised supreme power over some ten States, sus- 
tained in all its acts by a military power which could not 
be resisted within its own limits of authority, leaving to the 
inhabitants no alternative but to receive them, or to perish 
for the want of the ordinary supplies of life. Chief Justice 
Chase, in the case of Kepple v. Petersburg Railroad, presents, 
with great truth, the circumstances under which these notes 
acquired circulation. “*This currency may fairly be said to 
have been impressed on the country by irresistible force. 
There was no other in which the current transactions of 
business could be carried on, and there could be no other, 
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while the rebel government kept control of the rebel States. 
The necessity for using the currency was almost the same 
as the necessity to live.” 

However illegal and contrary to the true interests and 
policy of the country the conduct of those persons may 
have been who thus, by military power, forced these notes 
into general circulation, and however properly any contract 
made with such persons, founded upon such issues, might 
be set aside as illegal, that illegality cannot attach to the 
great mass of non-combatants and peaceful citizens who 
used them from necessity in the ordinary and lawful trans- 
actions of business. 

No law of the National government, no act of the re-or- 
ganized State government of Virginia, no statute of West 
Virginia ever made it a penal offence to receive or pass 
these notes, or avoided contracts based upon them, or pro- 
hibited their circulation. In the absence then of all statu- 
tory provisions inhibiting their circulation, or avoiding 
contracts based upon them, the validity or illegality of 
payments made in that currency must be determined by the 
well established doctrines of the Common Law, and upon 
the decisions of our highest courts upon cases analogous to 
the present, and involving the same principles of adjudica- 
tion. 

There are many transactions regarded by the common 
law as illegal and void as between the parties originally con- 
cerned in them, which lose that taint of illegality as they 
pass into subsequent and collateral undertakings, although 
the consideration of such subsequent and collateral under- 
takings may be the same which would have vitiated the 
original contract. This rule has been adopted for the peace 
and repose of society. It is analogous in principle to a 
statute of limitations against misdemeanors. There must 
be a limit beyond which the vice of the original transaction 
shall not contaminate subsequent and independent contracts, 
or affect innocent persons who participate in them. 

No case, it is submitted, can be found in English or Amer- 
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ican adjudication of recognized authority, other than those 
rendered by this court, where any contract or payment has 
been declared void, because founded upon the consideration 
of notes of circulation illegally passed, except as between 
the original parties to the issue. All contracts made be- 
tween the illegal banking corporations or individuals issuing 
such notes have been declared void. But when they passed 
into general circulation, and were received from hand to 
hand as currency, all contracts between others than the orig- 
inal parties have been maintained by the courts, or relief 
has been given upon the general principles of the common 
Jaw as in other contracts chargeable with fraud, misrepre- 
sentation or failure of consideration. No case, it is submit- 
ted, can be shown, where such contract was avoided, except 
as between the offending corporation and its debtors, upon 
the plea that it was founded on the consideration of notes 
illegally issued. 

In 1815 a large portion of the western section of Virginia 
was flooded with the notes of unchartered banks to an 
amount exceeding a million of dollars. For two years 
they formed the exclusive circulation of a large district of 
country, and were made the medium of exchange in their 
business transactions. These notes were issued in direct 
violation of the statute of the State of Virginia, and were 
admittedly illegal. There are three cases decided by the 
court of appeals of Virginia growing out of these transac- 
tions, and reported 1 Rand., 76. In all those cases so re- 
ported, the point was distinctly taken in the pleadings, and 
upon which the cases were expected to turn, and did turn, 
that the banks which made those illegal issues were the real 
plaintiffs or creditors before the court. ‘Whatever might 
be said,” says judge Roane, “in relation to an action brought 
to recover the amount of bank notes, given as the consid- 
eration of this bill, in favor of the holder against the bank, 
it is clear, that no action will lie on a bond given to secure 
the payment thereof, in favor of the bank, the party more 
emphatically offending against the policy of the act. It is 
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this last mentioned party who is now asking the court to 
give its aid to violate the provisions of great public policy 
and utility.” Roane, p. 99. No intimation is expressed by 
the court that contracts between other parties, founded upon 
that illegal currency, would not be maintained as valid. 
Indeed, Judge Roane draws a distinction between the origi- 
nal parties to the loan. ‘“‘The person who merely takes the 
notes of an unchartered bank in payment may not be con- 
sidered so highly culpable-as the institution which issues 
them; and besides, his necessities may have occluded his 
freedom of will. And the absence of any question of that 
sort in transactions so extensive and multifarious in the 
community is strong, if not conclusive evidence of a general 
acquiescence in the validity of all contracts founded upon 
that currency, except where the banks sought to enforce 
them.” 

So in Hamiranck v. Selden, Withers ¢ Co., 12 Gratt., 29, 
Judge Allen, in delivering the opinion of the court, says: 
“By, the second plea the consideration of the notes is averred 
to have been the bank paper of the plaintiff, unlawfully 
issued by them as currency, thus showing that the contract 
originated from and the note was obtained by means of bank 
paper issued by them against law.” p. 30. 

In the supreme court of the United States, Orchard v. 
Hughes, these views are fully sustained by the unanimous 
judgment of that court. They decide: “It is no defence 
to a suit for debt, that the debt arose from the receipt of the 
bills of a bank that was chartered illegally and for fraud- 
ulent purposes, and that the bills were void in law and 
finally proved worthless in fact, the bills themselves having 
been actually current at the time the defendant received 
them, and they not having proved worthless in his hands, 
nor he being bound to take them back from persons to 
whom he paid them away.” 1 Wallace, 73. 

The court denies, that the defendant is in a condition upon 
any common law principle, to raise the question of the ille- 
gality of the issue of those notes, The notes were not imposed 














90 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Washington, ex’r, vs. Burnett. 1870. 





upon the defendant by fraud and misrepresentation, nor 
were they returned upon him in consequence of their worth- 
lessness. He took them freely and without constraint, and 
passed them to others without loss or abatement. It was no 
legal wrong to him that these notes were issued illegally by 
some corporation to some other person; they had proved to 
him a full and valuable consideration, and he is not allowed 
to repudiate a contract which was beneficial to him, and from 
which he sustained no loss or damage whatever. 

These principles are not of recent decision, but have been 
maintained in a variety of forms by the highest courts of 
England and of this country. in the case of Armstrong v. 
Toler, 11 Wheat., 274, Chief Justice Marshall reviewed the 
English authorities with his usual clearness and ability. He 
says: “The opinion is, that a new contract, founded on a 
new consideration, although in relation to property respect- 
ing-which there had been unlawful transactions between the 
parties, is not unlawful. 

“The contract made with the government for the payment 
of duties, is a substantive independent contract, entirely 
distinct from the unlawful importation. The consider- 
ation is not infected with the vice of the importation. 
This would be to connect distinct and independent transac- 
tions with each other, and to infuse into one which was 
perfectly fair and legal, the contaminating matter which 
infected the other. This would introduce extensive mis- 
chief into the ordinary affairs and transactions of life, not 
compensated by any one accompanying advantage.” 270. 

“In most of the cases cited by the counsel for the plain- 
tiff in error, the suit has been brought by a party to the 
original transaction, or on a contract so connected with it, 
as to be inseparable from it.” 274. 

Again, in 1816, an association, called the Baltimore Com- 
pany, was organized in Baltimore for the purpose of furn- 
ishing advances and supplies, in fitting out a military expe- 
dition under General Mina, against Mexico, then a part of 
the dominions of the king of Spain. An assignment of a 








en 


of 


he 
Le 


at- 
he 








COURT OF APPEALS OF WEST VIRGINIA. 91 





—_—_—— 


Jan’y Term, Washington, ex’r, vs. Burnett. 1870. 





share in this company, made in 1829 to a bona fide purcha- 
ser, for a valuable consideration, held valid. Although the 
transaction was illegal in 1816, and had not changed its 
character in 1829, yet the assignment was not tainted with 
any illegality. McBlair v. Gibbes, 17 How., 282. 

In Brooke v. Martin, 2 Wallace, p. 70, Justice Miller, in 
delivering the opinion of the court, referred to several cases 
in 17 Howard, 282, in which the difference between avoid- 
ing illegal contracts, and asserting a title to money which 
has arisen from them, is distinctly taken. And he said the 
court were satisfied that the doctrine of these cases is sound. 

The decision of the supreme court of the United States 
in the case of Randon v. Toby, 11 Howard, 520, is a strong 
confirmation of the principles here contended for. Judge 
Grier, delivering the opinion of the court, says: ‘‘ The plea 
that the notes were given for African negroes imported into 
Texas after 1833, is equally unavailing as a matter of defence 
with those already mentioned. It is argued that the notes 
were void, because the introduction of African negroes was 
contrary to law. This is no defence in the present case. If 
these notes have been given on a contract to do a thing for- 
bidden by law, undoubtedly they would be void. But Toby 
had no connection with the person who introduced these ne- 
groes contrary to law. The crime committed by those who 
introduced the negroes into this cotmtry does not attach to 
all those who may afterwards purchase them. The defen- 
dant has enjoyed the negroes and sold them, and received 
their value. He has, therefore, received full consideration 
for his notes, nor has he been evicted from their possession. 
Consequently he has no right to set up a defence under the 
implied warranty of title, or for want of consideration.” 521. 

In accordance with these doctrines, the supreme court of 
the United States has recently, in the case of Thorrington v. 
Smith ¢ Hartley, in expressed terms, decided that a contract 
for the payment of confederate notes made during the 
late rebellion, between parties residing within the con- 
federate states, may be enforced in the courts of the United 
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States. The supreme court, in that case, thus says: “It 
was by this government exercising its power through an 
immense territory that the confederate notes were issued 
early in the war, and these notes, in a short time, became 
almost exclusively the currency of the insurgent States. 

‘As contracts in themselves, in the contingency of success- 
ful revolution, these notes were nullities, for except in that 
event there could be no payer. They bore, indeed, this 
character upon their face, for they were made payable only 
‘after the ratification of a treaty of peace between the con- 
federate states and the United States of America.’ 

“While the war lasted, however, they had a certain con- 
tingent value, and were used as money in nearly all the 
business transactions of many millions of people. They 
must be regarded, therefore, as a currency imposed upon 
the community by irresistible force. 

“Tt seems to follow, as a necessary consequence from the 
actual supremacy of the insurgent government as belliger- 
ent, within the territory where it circulated, and the neces- 
sity of civil obedience on the part of all who remained in 
it, that this currency must be regarded in cotrts of law in 
the same light as if it had been issued by a foreign govern- 
ment, temporarily occupying a part of the territory of the 
United States, t 

“Contracts stipulating#or payments in that currency cannot 
be regarded as made in aid of the foreign invasion in the 
one case, or of the domestic insurrection in the other. They 
have no necessary relation to the hostile government, wheth- 
er invading or insurgent. They are transactions in the 
ordinary course of civil society, and, though they may in- 
directly and remotely promote the ends of the unlawful 
government, are without blame except when proved to have 
been entered into with actual intent to further the invasion 
or insurrection. 

‘We cannot doubt that such contracts should be enforced 
in the courts of the United States, after the restoration of 
peace, to the extent of their just obligation.” 
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But it is not essential to the success of the appellee in the 
present case that the doctrines above set forth shall be sus- 


. tained by this court. Her defense is complete under the 


decisions already announced. The validity of transactions 
in confederate money first came under the notice of the 
court in the case of Brown and others v. Wylie, 2 W. V. Rep., 
503. Wylie sold a tract of land to Brown, received seven 
thousand dollars of confederate money in hand, executed 
his deeds for the land sold, and took two bonds and a deed 
of trust to secure the residue of the purchase money paya- 
ble in confederate notes. Held by the court, that the sale 
of the land by Wylie to Brown to be paid for in confederate 
notes was illegal, but nevertheless an executed contract, 
which transferred the title from the vendor to the vendee, 
and refused to lend its aid to the vendor to recover back 
the money received, or the land so conveyed away. It also 
refused to enforce payment of the deferred bonds and trust 
deed, or at the instance of Wylie to have them cancelled. 
It left the parties to rest in the condition in which they had 
placed themselves. 

The doctrine, therefore, clearly deducible from this case 
is, that whenever a contract in confederate currency has 
been executed between the parties, it will leave them to rest 
in the condition in which they have placed themselves. 

An executed contract is one in which the object of the 
contract is performed. Ch. Justice Marshall, 6 Cranch, 136. 
A contract for the payment of money is executed when the 
creditor voluntarily accepts from the debtor what he regards 
as satisfaction in full of the debt, and executes to him a re- 
ceipt in full against it. A partial payment is protanto an 
executed contract, for while the creditor is not bound to re- 
ceive less than the whole amount due to him, yet when he 
does voluntarily receive less, and testifies his assent to the 
partial payment by a receipt, or an endorsement of a credit 
on the contract, it is to that extent an executed contract. 

In this case, the appellant voluntarily receives payment 
in full of the bond, partly in wheat and partly in confede- 
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rate notes, and executes his receipt in full against the bond. 
But the appellant not merely executed a receipt in full of 
the bond, but also subsequently executed a release in full of 
the debt, giving the most absolute finality to the transac- 
tion. 

‘A release by deed at once destroys and annuls the pre- 
existing claim or obligation, operating proprio vigore as a 
direct discharge, totally independent of extrinsic circum- 
stances.” Coke on Lit., 212; Addison on Contracts, 2. A 
creditor who has given a receipt not under seal, is never- 
theless permitted to prove that he has not received the 
money; but it is otherwise if the receipt be by deed, for 
the law admits no evidence to the contrary. Such is the 
nature of what we call an estoppel. 3 B.& Ald., 3138, E. C. 
L. R., vol. 23; Shattan v. Rupell, 2 T. R., 366; 2 B. & Ald, 
544; Smith on Contracts, 73. 

The subsequent possession acquired by the appellant of 
the bond thus paid in full and released, and his improper 
retention and use of it, characterized as his conduct was by 
breach of agency and violation of trust, can place him in 
no better situation than if the bond had been delivered by 
him to the appellee at the time of its payment in full. 

The instruction of the circuit court was in accordance 
with the principles announced by this court in the case of 
Brown v. Wylie, 2 W. V. Rep., and the verdict of the jury 
found that the bond had been so paid and discharged as 
that the defendant was then entitled of right to said bond. 
In other words, they found the fact that the defendant had 
fully executed her contract with the plaintiff. 


Brown, President. 


This was an action of debt on a bond, for the payment of 
money to which there were two pleas, viz: payment, and a 
special plea of release. The facts proved showed the debt 
paid partly in lawful money, partly in wheat at a stipulated 
price, partly in orders on the treasurer of the confederate 
states, so-called, and the residue in confederate money, 
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which paymeuts were accepted and received as such in full 
of said bond; but the bond not being in the possession of 
the plaintiff, to be surrendered up, he then agreed and un- 
dertook to procure and deliver it to the defendant, and 
thereupon gave to the defendant a receipt in full of the bal- 
ance on said bond so paid, and also a release of the trust 
deed given to secure the bond. The jury found a verdict 
for the defendant, which was set aside on motion of the plain- 
tiff, and a new trial granted, and a second trial had, and a 
second verdict found for the defendant. The plaintiff again 
moved the court to set aside the second verdict, which the 
court refused. No objection was raised to the admissibility 
of the evidence under the pleadings; but it is objected that 
a payment in orders on the treasurer of the confederate 
states, so-called, and iu confederate money, is illegal and 
void. It was as illegal to receive as to pay in a currency 
which was illegal, because against public policy; and the 
courts will no more aid the one party than the other. The 
payment was fair between the parties, without fraud or 
misrepresentation ; both understood what they were about, 
with full knowledge of the article paid and received in 
payment. 

An executed contract is one in which the object of the 
contract is performed. Marshall, C. J., 6 Cranch, 186. A 
debt paid is a contract executed; and an executed contract, 
even though illegal, will not be disturbed between the par- 
ties to it. Wylie v. Brown, 2 W. Va. Rep., 503. 

Again, a formal release was pleaded, and though the re- 
lease, as pleaded, is not offered in evidence, or at least not 
made part of the record in the bill of exceptions, yet it is cer- 
tified as in proof, without objection, that upon the payment 
of the debt as above stated, the plaintiff not having the note 
in his possession, gave his receipt in full for the balance on 
the bond, and undertook to obtain the bond and deliver it 
to the defendant. Parol evidence was also given, without 
objection, of the execution of a release of the deed of trust 
by which the bond was secured. There is nothing to show 
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that the release as pleaded was not the same referred to in 
the evidence, and if not produced, yet its contents were 
proved, without objection, substantially. 

In refusing the instruction as asked by the plaintiff, and 
in giving the instruction which the court did give, there 
was no error to the prejudice of the plaintiff, or of which 
he could complain. 

I think, therefore, that the judgment of the court below 
should be affirmed, with costs and damages to the defen- 
dant in error. 


The remaining members of the court concurred. 


JUDGMENT AFFIRMED. 
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CAbeeling, 
NATHANIEL Harrison, ApmM’R, vs. SmitH, Ruopss & Co. 


January Term, 1870. 


S. R. & Co., as a firm, instituted suit against H., who tendered an affidavit 

under the “‘suitor’s test oath” act, averring that “S, & R.” were plaintiffs 
and he was defendant, and that S. & R. had aided in the rebellion, &c. 
The court below refused to permit the affidavit to be filed and to make 


an order requiring the plaintiff to take the “suitors’ test oath.” Hrxp: 


That there was no error in the refusal of the court to permit 
the affidavit to be filed, as it does not appear to be in the suit 
of “S. R. & Co.” Even if 8. & R. were the same parties men- 
tioned in the suit in which the affidavit is sought to be filed, 
still there is no affidavit that the other members of the firm of S. 
R. & Co. ever aided in the rebellion, &c., and without that the 
suit could not be dismissed, as it is sufficient if “any one” of the 
plaintiffs shall take the oath of expurgation. See 2 W. Va. R., 285. 


Smith, Rhodes & Co., a firm composed of Thos. Smith, 
Edward H. Rhodes, Geo. W. Wilson and William 8. Hart, 
as its individual members, brought suit against Nathaniel 
Harrison, administrator of William Erskine, deceased, in 
the circuit court of Kanawha county, and filed their decla- 
ration at March rules, 1867. The action was founded on a 
bond executed by the defendant’s decedent in 1860, to the 
plaintiffs, by their firm name and style of Smith, Rhodes 
& Co. At the April term following, the defendant pleaded 
nil debit, payment and set off. 

There was an affidavit tendered to be filed under the 
‘suitors’ test oath” act, by the defendant, at the April term, 
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1867, but it does not seem to have been determined by the 


circuit court nor by this court. 

On the 16th of December, 1867, the defendant tendered 
another affidavit under the acts of March Ist, 1866, and the 
acts in relation to oaths by suitors, referred to in that act, 
which described the suit as “Smith & Rhodes,” plaintiffs, 
The court refused to permit this affidavit to be filed, on 
objection by the plaintiffs, (the reason for which refusal 
does not appear,) and also refused to make an order requir- 
ing the plaintiffs to take and file the oath of expurgation. 

Judgment was rendered for the amount of the debt. 

The defendant excepted to the refusal of the court to make 
the order. The case was brought here on a writ of error 
and supersedeas. 





Hon. Jas. W. Hoge, Judge of the circuit court of Kanaw- 
ha, presided on the trial of the cause. 


Stanton § Allison for plaintiff in error. 
Boggess for the defendants in error. 


Brown, President. 

This, then, was an action of debt, in the circuit court of 
Kanawha county, by Thomas Smith, Edward H. Rhodes, 
George W. Wilson, and Wm. 8. Hart, partners under the 
firm name of Smith, Rhodes & Co., against Nathaniel Har- 
rison, Administrator, with the will annexed of Wm. Ers- 
kine, dee’d. 

The defendant pleaded nil debit, payment, and set off, 
and at the April term, 1867, tendered an affidavit intended 
to be under and in pursuance of the act of February 28th, 
1865, in relation to suitor’s oaths, and the act of March Ist, 
1866, to the filing of which affidavit the plaintiff objected, 
and the court took time to consider. 

At the December Term, 1867, the defendant tendered 


another affidavit under the said acts, in relation to the oaths 
of suitors, and asked it to be filed, and that the attorney 
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for the plaintiffs be required to disclose for whose use the 
suit was prosecuted, and that the plaintiffs be required to 
take the oath of expurgation required in said acts. To the 
filing of which affidavit the plaintiffs again objected, which 
objection the court sustained, and refused to permit the 
affidavit to be filed, to which ruling and refusal the defend- 
ant excepted. 

The first affidavit purported to be written and sworn to 
in Monroe county; and after describing the suit thus, 
Smith, Rhodes ¢ Co. vs. Nathaniel Harrison, Adminisirator, 
with the will annexed, of William Erskine, deceased, circuit 
court of Kanawha county, West Virginia, proceeds: ‘T, 
N. Harrison, Administrator, &., * * * do solemnly 
swear that I have good cause to believe, and do believe, 
that the person for whose use and benefit the above suit is 
prosecuted, has heretofore aided and abetted the so-called 
confederate states,” Xc. 

Upon this first affidavit the court, after taking time to 
consider, rendered no judgment, so far as appears by the 
record, nor is any exception taken for not deciding upon it 
one way or the other. It must, therefore, be taken to have 
been waived by the defendant, or the ruling, if any, of the 
court upon it, acquiesced in by him. 

The second affidavit, purporting also to be made in 
Monroe county, proceeds thus: “I, N. Harrison, Admin- 
istrator, with the will annexed, of William Erskine, dec’d, 
do solemnly swear that I am defendant in an action of debt 
now pending in the circuit court of Kanawha county, 
West Virginia, in which Smith & Rhodes are plaintiffs, and 
I furthermore do solemnly swear that I have good cause to 
believe, and do believe, that the persons for whose use or 
benefit the above action is prosecuted have heretofore aided 
and abetted the so-called confederate states,” &c. 

The ruling of the court, excluding this second affidavit, 
is the error alleged in this case. Whether the court below 
excluded the affidavit for the alleged unconstitutionality of 
the acts authorizing such affidavits, or for other causes, is 
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not stated in the record, nor on what ground the court based 
its action. 

But upon inspection of the affidavit it will be observed 
that the suit described in it is a different suit from that in 
which it is offered to be filed, the suit described in the affi- 
davit being by two plaintiffs only, viz: Smith and Rhodes, 
while the suit in which it is offered to be filed is a suit by 
four plaintiffs, viz: Thomas Smith, Edward H. Rhodes, 
George W. Wilson, and William 8S. Hart, partners, &c. 
The affidavit states that the affiant believes, &c., that the 
persons for whose use or benefit the action, that is, the 
action of Smith and Rhodes, against the affiant, (and not 
the action of Thomas Smith, Edward H. Rhodes, George 
W. Wilson, and William 8S. Hart, partners under the firm 
name of Smith, Rhodes & Co., against affiant,) have hereto- 
fore aided and abetted the so-called confederate states, &c. 
And if the Smith and Rhodes mentioned in the affidavit 
were the same in both suits mentioned, still there is no 
affidavit that the other two plaintiffs, Wilson and Hart, ever 
aided the rebellion, or were disloyal, and without that the 
suit could not have been dismissed, for by the 2d section of 
the act, if any one of the plaintiffs shall take the oath of 
expurgation required, the case could not be dismissed as to 
any. Nadenbousch vs. Sharer, 2 W. Va. Rep., 285. 

I think, therefore, the court properly refused to permit 
the affidavit to be filed, and properly declined to make the 
order required by the defendant, in that behalf as aforesaid. 

The judgment should therefore be affirmed, with costs 
and damages to the defendants in error. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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UHAbeeling. 


Tuomas Doan vs. J. & A. FREIBERG. 


January Term, 1870. 


A receipt for money which purports to be “in full, on account, to date,” does 
not import an agreement or contract between the parties, and is open to 
explanation and contradiction by parol proof. 


J. & A. Freiberg brought their action of assumpsit im the 
circuit court of Harrison county, to October rules, 1867, 
against Thomas Dolan. The account filed with the decla- 
ration was for 1,474 dollars and 48 cents, subject to credits 
amounting to 1,222 dollars and 48 cents; the last item 
among the credits was for the sum of 170 dollars and 38 
cents. The balance dune was alleged to be 252 dollars. 
Judgment was rendered for the last mentioned sum at the 
March term, 1868. 

On the trial the defendant gave in evidence a receipt as 
follows : 

*¢ $170.38. 

“Rec'd, of Thomas Dolan, one hundred and seventy dol- 
lars and thirty-eight cents, in full, on account, to date. 

“Clarksburg, W. Va., Sep. 16th, 1867. 

“J. & A. FREIBERG. 

[2 crs. U.S. stamp. ] “Per. J. FE.” 

Which was admitted to be given by the plaintiffs, also 
that the money mentioned therein, was paid at the time 
stated; and the plaintifis introduced one Joseph Freiberg, 
one of the plaintiffs, to prove that the receipt was given 
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and made with the understanding that it was not to be in 
full of all accounts, and that it was not, in fact, in full of 
accounts. To the introduction and proof of such facts, in 
denial of the terms of the receipt, the defendant, by his 
counsel, objected, but his objection was overruled, and the 
witness permitted to, and did, prove such facts; to which 
judgment of the court the defendant excepted. 

The defendant brought the case here on this point only. 


Hon. Thos. W. Harrison, judge of the circuit court of 
Harrison county, presided on the trial of the cause below. 


C. Boggess for the plaintiff in error. 
Nathan Goff, Jr., for the defendants in error. 


BERKSHIRE, J. The only question presented by this 
record, is, whether the defendants in error were precluded 
by their receipt to the plaintiff in error for 170 dollars and 
38 cents, mentioned in the latter’s bill of exceptions, from 
showing by oral testimony, that it did not, in fact, embrace 
the account sued on, and was not in full of all accounts due 
from the latter to the former. 

The language of the receipt, on which the controversy 
turns, is, “in full, on account, to date.” 

It is maintained by the counsel for the plaintiff in error 
that this imports an agreement or contract between the 
parties, which cannot be explained or contradicted by parol 
proof. 

I do not think the authorities relied on by him sustain 
that position. 

Ordinarily, receipts are mere ex parte acknowledgements 
of payments, or delivery and the like. But they may, and 
often. do contain an agreement or contract between the 
parties; and as to the former, they are only prima facie, 
and may be explained, while the latter are conclusive and 
cannot be contradicted or explained by oral testimony. 
The receipt in this case, I think, does not import an 
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agreement or contract between the parties that may not be 
explained or contradicted by parol evidence, but an ex parte 
acknowledgment only, which may be. 

The acknowledgment that the amount received was in 
full of an account is no more an agreement between the 
parties than the receipt of such amount. They seem to me 
to stand on the same footing, and I am unable to see any 
difference in principle. 

In the case of a receipt for articles to be shipped acknowl- 
edging the number, quantity, and condition of the goods at 
the time of the shipment, it is held that such acknowledg- 
ments imply no agreement or contract, and may, therefore, 
be explained by parol testimony; and I think this case is in 
principle like such a case: 1 Greenleaf Ev., § 305, Wolee 
vs. Myers, ¢c., 3 San’d R., 7; 1 Phil. Ev., 108; 2 Sand. L. 
& E., 737, Margin; Bloss vs. Plymale et. al., 3 W. V. R., 893. 

The judgment must be affirmed with costs and damages. 


Brown, Prest., concurred in the judgment. 
Maxwell, J., expressed no opinion. 


JUDGMENT REVERSED. 
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+ TAbeeling. 


JESSE JONES ef. al. vs. JOHN GRIMMET. 


January Term, 1870. 


G. institutes an action of trespass on the case against J. and ten others, 
for arrest and false imprisonment. The defendants pleaded the statute 
of limitations and not guilty, and issues were thereon joined. Upon the 
issues the jury rendered a verdict for damages against eight of the de- 
fendants jointly, find two of the defendants not guilty, and omitted to 
find any verdict against F., the other defendant, and the circuit court 
entered joint judgment on the finding of the jury against the eight de- 
fendants for the damages assessed by the jury, and the costs. HeEtp: 


That as the defendants against whom the verdict was rendered and the 
judgment thereon entered, were not prejudiced by the omission as 
to F., it was proper to enter the judgment on the verdict against 
the defendants who were found guilty. 


This was an action of trespass on the case instituted by 
John Grimmet against Jesse Jones and others, in the 
circuit court of Monroe county, on the 25th of August, 
1866, for the alleged illegal arrest and imprisonment of the 
plaintiff, in said county, in October, 1862. It is unneces- 
sary to set out or refer to any of the pleas filed by de- 
fendants in this: case, as they are in substance the same 
as those filed in the case of Caperton v. Martin, to which 
reference is made by Judge Berkshire in his opinion in this 
case. 

The other error alleged by the plaintiffs in error is, that 
all the defendants joined in the pleas filed in the case, 
while the verdict of the jury finds all the defendants guilty 
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0. Jan’y Term, Grimmet. 1870. 
upon the issues joined upon the pleas of the statute of limi- 
tations and upon the plea of not guilty except the defendants 
Griffith Meadows and Richard Meadows, who were found 
not guilty, and except defendant James Fisher, as to whom 

the verdict is altogether silent, The plaintiffs in error claim 
that the verdict should have found either guilty or not guil- 
ty as to Fisher, and the omission to do so renders the ver- 
dict void as to the other defendants against whom the 
verdict was rendered. 

Lee and Boggess for the plaintiffs in error. 

Stanton ¢ Allison for the defendant in error. 

8, BERKSHIRE, J. All the questions in this case, except the 

* last error assigned, were disposed of in the case of Caperion 

é- v. Martin, which was decided at the present term. 

to We need, therefore, only consider the last error assigned. 

rt It consists, as it is claimed, in rendering the judgment on 

" the verdict.found by the jury. 

The only objection to the verdict is the failure to find on 
he the issue joined, as to Fisher, one of the defendants, as to 
te whom the verdict is silent. 


But Fisher has not appealed, and it is not perceived how 
the omission of the jury as to him could injure the plaintiffs 
Dy in error. 


1e In the case of Burnett vs. The Commonwealth, 2 Va. Cas. 
it, 235, it was held, that on the trial of an indictment contain- 
1€ ing several counts, and the jury find the prisoner guilty on 
3 one of them, saying nothing about the others, the court 
e- should enter a judgment of conviction on the verdict, on the 
ne count on which the defendant was found guilty, and a judg- 
ch ment of acquittal on the others. Without deciding, however, 
\is whether the court should have dismissed or entered a judg- 

ment of acquittal as to Fisher, I think, as the other de- 
at fendants were not prejudiced by the omission as to Fisher, 
se, it was proper to enter the judgment, on the verdict, against 


the defendants who were found guilty. 
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The judgment, therefore, must be affirmed with costs and 
damages. 


Brown, Prest., concurred with Berkshire, J. 


MaxweELL, J. Let the judgment be affirmed, with dam- 
ages and costs to the defendant in error. 


JUDGMENT AFFIRMED. 
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UAbeeling. 


Cyrus Hatt vs. J. O. Pierce, et. al. 


January Term, 1870. 


1, A case in which the relation of principal and agent is held to exist. 


2. H. sells to the agent of P. a certain quantity of petroleum oil at twelve 
cents per gallon, to be delivered at a certain place at a certain time. H. 
delivers the oil as agreed upon, but the agent refuses to accept and receive 
it. P. being a non-resident, H. brings a suit in chancery and attaches 
the oil and certain moneys of P. in bank, and asks in his bill that the oil 
be sold and the money in bank be applied to the payment of his debt 
for the whole value of the oil at the stipulated price of twelve cents per 
gallon. The oil is sold pendente lite. The court below dismissed the bill 
with costs. HELD: 


1. That there was an irregularity inthe proceeding so far as it assumed 
that the title to the oil was in P., the contract being only execu- 
tory ; and upon the refusal of the agent to accept and receive the 
oil, the title thereto remained in H., and his measure of damages 
was the difference between the contract price and the actual value 
at the time of delivery. 


2. As it does not appear that there was any unfairness in the sale of 
the oil under the order of the court, the irregularity cannot be of 
any consequence. 


3. Whenever the object of a bill is to recover money for any debt, or 
on the breach of any contract, or on account of any other mat- 
ter, and it is shown that the complainant is entitled to any sum on 
account of the particular matters and transactions alleged in the 
bill, though it may be on other grounds, and for different reasons, 
and for a less amount than is alleged and claimed in the bill, the 
amount to which the complainant may be so entitled, may be de- 
creed him under the prayer of general relief in the bill. 


4. H. is entitled to recover the difference between the contract price 
and the fair value of the oil at the time of delivery, which is 
shown to be eight cents per gallon. 















































108 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Hall vs. Pierce et al. 1870, 





The summons in this cause was brought to January rules, 
1868, in the circuit court of Wood county. The suit wag 
in equity, the defendant Pierce being a non-resident, and 
an attachment was issued. The final decree was entered at 
the June term, 1868, dismissing the bill. 

A sufficient statement of the points arising in the cause 
appears in the opinion of Judge Berkshire. 


Lee and Hutchinson for the appellant. 
Edmiston and Sands for the appellees. 


BERKSHIRE, J. On the 16th of October, 1867, the appel- 
lant, by a written contract of that date, sold and agreed to 
deliver to J. Bayless, as agent for the appellee, J. O. Pierce, 
2,000 barrels of Burning Spring crude oil, to be delivered 
in bulk on first water at Parkersburg, at twelve cents per 
gallon; and the said Bayless, as agent, agreed to advance 
to the said Hall two thousand dollars for the purchase money 
for said oil. 

It appears that in pursuance of this contract, as it is 
claimed, the appellant some time afterwards delivered and 
had at Parkersburg and the immediate vicinity, in the Little 
Kanawha river, upwards of two thousand barrels, in bulk, 
of Burning Spring oil, which he insisted on said Bayless, 
as the agent of Pierce, accepting in fulfillment of the said 
contract, which, however, Bayless ‘declined to do, and 
refused to receive the same, and thereupon this suit was 
instituted. 

The bill alleges the contract with Bayless, as agent of 
Pierce; the fulfillment of it, on the part of the complainant, 
by the delivery of the oil at Parkersburg, on first water, to 
Bayless, as agent of Pierce, and the refusal of the latter to pay 
for said oil 9,600 dollars; and that Pierce is a non-resident of 
the State; and an attachment was sued out and levied on 
the oil so delivered, as the property of Pierce; and the 
National Bank of Parkersburg, which is alleged to be the 
debtor of Pierce, is also made a party defendant. 
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The bill prays, that the property levied on be decreed to 
be sold and the proceeds applied towards the payment of 
the complainant’s demand, and that the bank be required 
to pay over to the complainant the amount it may be in- 
debted to Pierce; and there also is a prayer for general 
relief. 

The answer of Pierce denies the agency and authority of 
Bayless to make the contract entered into, which resulted 
in this controversy, or to make any contract with the com- 
plainant at the time of said contract, for the delivery of the 
said oil: also denies that the appellee agreed, through his 
agent, to pay the sum of two thousand dollars, or any sum, 
in payment of said oil; also the delivery of the two thousand 
barrels of oil at Parkersburg, or any quantity whatever, to 
the appellee or his agent; and it is also claimed that, on the 
face, and by the terms of said contract, Bayless alone, and 
not the appellee, is bound by it; and it is further averred 
that the contract was never, in fact, fully executed, or de- 
livered for the purpose of being a binding contract between 
the parties. 

Numerous depositions were taken in the cause, which, 
however, I shall not advert to in detail; and the cause being 
heard on the merits, a final decree was entered dismissing 
the complainant’s, bill with costs. It is of this decree that 
complaint is made here. 

I will consider the questions in the cause in their natural 
order. 

The first, necessarily, is the authority of Bayless to make 
the contract with the appellant, now in question. 

The first evidence of the agency of Bayless found in the 
record, is the letter or instructions, in writing, of the ap- 
pellee Pierce, to the national bank of Parkersburg, of the 
10th of September, 1867. It is as follows: 

“St. Louis, September 10th, 1867. Cashier Old Par- 
kersburg Nat. Bank, enclosed you will find draft on New 
York for eight thousand dollars for the use of J. Bayless. 
He is authorized to use the same, as follows: to put up 1 
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dollar per barrel margin, on the six thousand barrels of oil, 
bought for delivery, by first water, provided the other party 
put up the same amount in cash, not otherwise, or to use 
the money for the purchase of oil on the spot, whenever 
there is water to load the barge.” 


The power conferred on Bayless by this instrument, it is 
seen, restricts him in the purchase of the oil to two modes, 
He was authorized to make purchases at once, upon condi- 
tion that the sellers would put up one dollar margin or 
forfeit on each barrel, as Bayless was also authorized to do, 
but not otherwise; or he was to wait until a freshet occurred 
and then purchase the oil on the spot. 


I think it is clearly implied from this paper, that Bayless 
was the recognized agent of Pierce for the purchase of oil 
in that section of country, and being held out to the world 
as such, it might be a question how far those who might 
deal with him as such agent in making sales of oil would be 
affected by these private instructions of his principal to the 
bank at Parkersburg, but on this point I express no opinion, 
as the view I entertain of the cause renders it unnecessary 
to consider the question. 


On the 27th of September, 1867, Pierce sent to the same 
bank at Parkersburg further instructions in writing, in ref 
erence to the purchase of oil to be made by Bayless, which 
materially modified the first. The latter writing is in these 
words : 

“St. Louis, September 27th, 1867. Cashier Parkers 
burg Nat. Bank: You are authorized to let Mr. Bayless 
use the money [ have in your bank, 8,000 dollars, to pay for 
oil delivered aboard the barge Minnie, and he is authorized 
to draw on me at sight for sufficient to complete loading 
the barge Minnie, as I wish her out as soon as possible.” 

It was evidently under this instruction that the contract 
was made with the appellant, and the material question 
now is, whether it conferred the authority on Bayless to 
make it. 
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These two papers are in pari materia, and must be taken 
together in giving construction to the latter. 

By the first, it is clear that Pierce was not then unwilling 
to take the hazards of the market in making immediate 
purchases through his agent, and as an evidence of this, he 
proposed to risk 1 dollar per barrel as a forfeit, in the event 
that oil should fall in price, before the time of delivery, 
provided the seller would risk the same amount in case it 
should advance. 

It does not appear, however, that Bayless was able to 
procure any such contracts or purchases, and this fact 
probably having been made known to Pierce, occasioned 
the latter direction, whereby it was intended, in my judg- 
ment, to remove the restrictions of the first direction so far 
as it required the margin of one dollar per barrel, as a con- 
dition precedent to the making of immediate purchases, and 
to authorize his agent to proceed at once to make the pur- 
chases of the oil, to be delivered on first water, so that the 
wishes of the principal expressed, in his last instruction, 
might be carried out in getting “the barge Minnie out 
as soon as possible.” I think, therefore, that tke last 
letter or direction of the appellee to the bank at Parkers- 
burg, construed in connection with the first, clearly con- 
ferred the authority on Bayless to make the contract in 
question. The next question in the order, is, as to the de- 
livery-of the oil by the appellant, pursuant to the contract. 

From the evidence in the cause, I think it very satisfac- 
torily appears, that the appellant had the quantity of oil 
sold, and even more, in bulk, at Parkersburg, on the first 
water after the contract, ready to deliver, and that he fulty 
complied with his contract in this respect, by tendering the 
oil to Bayless, as the agent of Pierce. It appears, however, 
that Bayless refused to accept or receive the oil, and that 
the appellant, thereafter treating the contract as an executed 
contract, and the title to the oil as vested in the vendee, 
Pierce, had his attachment levied on it as the property of 
the latter, under which it was sold by order of the court 
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pendente lite, and purchased by the appellant at seven cents 
per gallon. 

In my view, there was some irregularity in this respect, 
in so far as it was assumed that the title to the oil, under the 
evidence in the record, was in Pierce. The contract, I 
think, was executory only, and the consequence was that 
the title to the oil, upon the refusal of Bayless to receive and 
accept it, remained in the appellant, and that consequently, 
the measure of his damages was the difference between the 
contract price and the actual value of the oil at the time of 
delivery. It clearly results from all the authorities that, in 
the case of a sale of personal property, not present, nor 
seen and inspected by the purchaser, or not then in exist- 
ence, to be delivered in the future, the law implies that the 
articles sold shall be merchantable, and that, until they are 
delivered and accepted, the title remains in the vendor, and 
the measure of the damages, upon a refusal of the vendee 
to receive them, is the difference between the contract price 
and their real value at the time and place of the delivery. 
Weltners v. Riggs, 3 W. Va. Rep., 445. 

But as it is not pretended that the sale of the oil was 
unfair, or that any loss resulted to the appellee from such 
sale, the irregularities just adverted to can be of no conse- 
quence, especially as the appellant, if entitled to relief, can 
only recover what is shown by the evidence to have been 
the difference between the contract price, twelve cents, and 
the fair value of the oil at the time he delivered it on the 
16th of December, 1867, at Parkersburg. 

It was claimed on behalf of the appellee, that the appel- 
lant in fact abandoned the contract after it was entered into, 
and by his own acts and conduct absolved the appellee from 
all liability on account of it; but this conclusion, in my 
judgment, is not warranted by any fair and just deductions 
from the evidence in the cause. 

The remaining question to be considered, is the question 
of the relief to which the appellant may be entitled under 
the pleading and proofs disclosed by the record. 
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ts It was earnestly and ably maintained that the appellant 
could, in no event, be entitled to any relief in the case, for 
t, the reason that the bill proceeded on the ground, and so 
e alleged, that the contract was an executed contract, and 
I claimed a debt of 9,600 dollars, the contract price of the oil 
at sold and delivered, whereas, the evidence shows at most only 
id an executory contract, and that the appellant was only enti- 
y; tled to recover unliquidated damages for the breach thereof; 
1e and that, inasmuch as the contract proved was wholly dif- 
of ferent from the one alleged in the bill, the appellant could 
in not recover or be entitled to any relief in the premises in 
or this suit. In this view I cannot concur. 
t- The appellee was a non-resident, and the court, therefore, 
ne had jurisdiction by foreign attachment to enforce the de- 
re mand of the appellant against him. 
id The bill, it is true, claims that the contract was executed, 
ee and seeks to recover the contract price of the oil; but there 
ce is also a prayer for general relief, which, I think, fully com- 
y: prehends the case, and would justify a decree for any 
amount to which the appellant has shown himself entitled, 
as on accouut of the contract in controversy. 
ch This, I conceive, would not be making a new case wholly 
e- different fromthe one set out in the bill, as in the case of 
an Brown v. Wiley, relied on by the appellee, but the relief 
en thus given under the general prayer, though for a less 
nd amount than is claimed in the bill, would pro tanto at least, 
he be in strict harmony with the special prayer of the bill. 
The correct rule, in reference to the effect of the prayer 
el. for general relief, I take to be, that whenever the object of 
tO, the bill is to recover money for any debt, or on the breach 
ym of any contract, or on account of any other mater, and, it is 
nv shown that the complainant is entitled to any sum on ac- 
ns count of the particular matters and transactions alleged in 
the bill, though it may be on other grounds, and for different 
on reasons, and for a less amount than is alleged and claimed in 
ler the bill, the amount to which the claimant may be so enti- 


tled, may be decreed to him under the general prayer for 
VoL. Iv. 8 
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relief, if there be such prayer in the bill. Bank of Wash- 
ington v. Arthur, et. als., 3 Grat.,173. 

Upon the whole case, I think the appellant has shown 
himself entitled to recover from the appellee the difference 
between the contract price of the 2,000 barrels of oil, and 
the fair value of the same, at Parkersburg on the 16th of 
December, 1867, which, I think the evidence shows, was 
eight cents per gallon, and that it was proper, under the 
pleadings and evidence to decree him that amount. I am 
of opinion, therefore, that the decree will have to be reversed, 
with costs to the appellant here, and the cause remanded 
to the circuit court for further proceedings to be had in 
accordance with the principles of this opinion. 


The other judges concurred. 


DECREE REVERSED. 
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Rosert T. Harvey vs. JOHN SEASHOL. 


January Term, 1870. 


A judgment is rendered against S., as one of the sureties of a sheriff, for the 
amount of certain receipts given to a circuit court clerk for fee bills, whilst 
S. is in the State of Ohio, having gone there from fear of violence from the 
rebels ; process upon which the judgment is obtained is served upon him 
just prior to his departure. After his return he learns of the existence of 
a receipt, in the hands of a party with whom the papers of the sheriff 
(the latter having gone from the State) were deposited for safe keeping 
during the war, which purported to be in full of the claims and receipts 
upon which the judgment was predicated. HELpD: 


That S., not having any knowledge of the existence of any defense at 
the time the judgment was rendered, and not only so, but the evi- 
dence of that defense, which was a receipt, having been discovered 
after the judgment was rendered, it is a proper case for the inter- 
position of a court of equity by injunction. 


In November, 1864, a bill was filed in the circuit court 
of Putnam county, by John Seashol against William Grass 
and Robert T. Harvey, the object of which was to enjoin 
and perpetually restrain Harvey from all proceedings to 
collect the «mount of a judgment, which he had recovered 
against the complainant in the circuit court of that county, 
at the March term, previous thereto, for the amount of cer- 
tain fee bills due to Harvey from Grass, as Sheriff of that 
county, and for which Seashol was liable, as a surety of 
Grass, upon the ground that the fee bills had been, in fact, 
accounted for to the defendant by Grass, and a receipt in 
full for the same had been given by defendant to Grass, 
which he, Seashol, had only found amongst the papers 
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of Grass since the judgment had been rendered, and 
which, therefore, could not be used in defense of the action 
against him, which resulted in the judgment. 

The injunction prayed for was allowed on the 3d of No- 
vember, 1864. 

On the 16th of March, 1865, Harvey filed his answer to 
the bill. In this he stated that, in the years 1857 and 1858, 
he was clerk of both the circuit and county courts of the 
county of Putnam, and that William Grass was the sheriff 
of the county. ‘That on the 1st of September, 1858, he, as 
clerk of the courts, placed in the hands of Grass, for col- 
lection, fee bills from both courts, amounting together to 
the sum of three hundred and sixty-three dollars and sixty- 
four cents, and took from him two several receipts for the 
same, and that to recover the amount of these receipts he 
had brought the suit referred to in the bill, against the 
sheriff and his sureties, and at the March term, 1864, of 
the circuit court of Putnam county had recovered judg- 
ment against the complainant, he being the only one one of 
the defendants on whom the process had been served, for 
the amount of the receipts, with interest and costs. He 
admitted the giving of the receipt in the bill mentioned, 
but denied that it was for any part of the moneys for which 
he had thus recovered judgment. He stated that it was 
given for fees due him on writs of capias pro fine, and in part 
for an amount due him on other receipts; that Grass held 
tax tickets against him individually, and as guardian for the 
heirs of one James Staton, amounting to about one hun- 
dred and forty dollars, and was pressing him for the same; 
that he, in return, urged a settlement with Grass, to which 
he consented; that in looking for his receipts for the pur- 
pose of making such settlement, he could only find the 
receipts of Grass for the fees on writs of capias pro fine and 
other fees above mentioned, amounting to the sum of one 
hundred and sixty dollars, but was unable to find the other 
receipts (on which the judgment had been rendered) which 
had been misplaced amongst his papers; that Grass was 
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very desirous of getting a receipt in full from him, although 
he had only settled to the amount of one hundred and sixty 
dollars, as the receipts for the fee bills amounting to three 
hundred and sixty-three dollars and sixty-four cents, of the 
15th of September, 1864, could not then be produced be- 
cause mislaid, and respondent only consented to make the 
receipt for one hundred and sixty dollars received “in full,” 
upon the distinct understanding that if the receipts for the 
fee bills delivered upon the 15th of September, 1858, should 
be found, they should be accounted for, and with that un- 
derstanding he gave the receipt; he denied that the receipt 
in fact embraced any part of the moneys due by the receipt 
of the 15th of September, 1858, and relied upon his judg- 
ment at law for the same. 

On the 20th of November, 1865, the cause was heard 
upon the bill and answer, and the exhibits and depositions 
filed. Whereupon the court dissolved the injunction with 
leave to the complainant to move to reinstate at the next 
term on further proof. 

On the 11th of May, 1866, the complainant, on leave, 
filed a supplemental bill in the cause, and upon his motion 
the injunction which had been dissolved, was reinstated. 
In this supplemental bill the complainant, after making the 
original bill and the answer thereto, and the deposition of 
J. L. Middleton, which had been taken on behalf of the com- 
plainant, and all the provisions, orders and proceedings in 
the cause part thereof, proceeded to charge that, during the 
war, he was a well known and out-spoken Union man, and 
for that veason had incurred the ill-will and animosity of the 
rebel sympathizers in his neighborhood, and had experi- 
enced their threats and actual hostile demonstrations to 
such an extent as to render it proper and prudent for him 
to abandon his home, and move with his family to the State 
of Ohio, where he was at the time of the judgment, in 
March, 1864; that he was afraid at that time, for the reason 
thus stated, to return to the county of Putnam, and that he 
did not know of the defense he might have made to the 
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suit, or of the existence of the receipt referred to in his orig- 
inal bill; nor did he learn it until some time after the judg- 
ment was rendered; that he failed to make the proper de- 
fense to the action, in consequence of the disturbed condi- 
tion of the country, fear for his own life and that of his family, 
and want of knowledge of the existence of the receipt before 
mentioned. He referred to the statement made by the de- 
fendent, and the evidence in the case, as to the circum- 
stances under which the receipt was given, and insisted 
that the same was intended either to be a discharge in full 
of all claims of the defendant against Grass, as sheriff, or 
for the purpose of defrauding the Commonwealth of Vir- 
ginia, the sureties of Grass, and all others interested in the 
office of sheriff, and that either ground was sufficient for 
the court to perpetuate the injuntion. .He further stated 
that the other sureties lived in the county of Putnam, but 
the process in the suit against them was served upon him 
only, and that he only returned to West Virginia to reside, 


in the fall of 1865. He made Harvey and Grass defendants, 


and prayed the reinstatement of the injunction, and its 
perpetuation and general relief. 

On the 14th of November, 1866, Harvey answered the 
supplemental bill. He admitted the previous proceedings 
in the cause as therein stated, but very much questioned 
the complainant’s claim to be considered so staunch and 
true a Union man as he pretended, or to have been an 
object of peculiar dislike and hatred on the part of the 
rebels and their friends and sympathizers, as he alleged. 


On the contrary, he stated that the complainant, and espe- ’ 


cially his wife, were, for a long time, regarded as to be 
numbered amongst those friends and sympathizers; that 
the annoyance of which complainant complained, was 
chiefly the work and mischief of his neighbors. He alleged 
that the complainant leisurely sold off his property, real 
and personal, some time in 1864, and, it might be, to avoid 
the troubles and anxieties of border-life, moved to the State 
of Ohio, where he may have been when the judgment was 
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rendered against him; but if so, it was equally true thathe—————__ 
returned to Putnam county, on several occasions, to attend 
to his business. He charged that if complainant did not 
know of the receipt before the judgment, it was wilful igno- 
rance on his part, because all the official papers of Grass 
had been, for a long time, at the house of one of the sure- 
ties, at his instance, and were, at all times, perfectly acces- 
sible to the complainant and the other sureties; that the 
reasons assigned by the complainant did not prevent him 
from attending to his other business, and that it was at all 
times perfectly in his power to have known of the receipt 
before the judgment, and consequently his reason or excuse 
for not making his defense in the action at law was frivo- 
lous and untenable. He reiterated the statement in his 
| answer to the original bill as to the circumstances of the 
; receipt for 160 dollars, purporting to be “in full;” stated 
that he was unwilling and reluctant to give it in that form, 
| as, in fact, he only received 160 dollars, because he was 
4 satisfied he had misplaced or lost some of Grass’ official 
, - receipts; but as he had asked Grass for a settlement, and 
Grass now in turn demanded a full settlement, and as it 
) was possible he might be mistaken in thinking that he had 
other receipts of Grass, he concluded that the latter was 
entitled to a full settlement, and accordingly consented to 
give the receipt in the form desired by him, with the per- 
fect understanding, however, that if he found other receipts, 
he (Grass) was to be officially liable for, and to pay them, 
notwithstanding the receipt in full then given. He denied 
any collus.on with Grass, or any intention to defraud his 
sureties or anybody else, in giving the same, or any knowl- 
edge of any fraudulent purpose on the part of Grass in 
taking it. He considered that he was only yielding what 
Grass had a right to demand, a final settlement, as matters 
then appeared, but with a distinct agreement that the 
receipt was to be for all demands against Grass, provided 
the amount named did, in fact, cover all demands. He 
admitted that the persons named in the bill were the suerties 
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of Grass, but as the process had only been served upon the com- 
plainant, he had the legal right to demand a judgment against 
him alone; he could not perceive that he was under any 
obligation to surrender this right, and especially as the com- 
plainant was, of them all, the most vigilant, attentive and 
sensitive, as to anything that might affect his interests; and 
he would be wide of the mark, if possible, in seeking an 
advantage of the complainant in the manner indicated in 
the bill. He relied upon his defense as a full .answer to 
the complainant’s claim for relief. 

To this answer the complainant replied generally. 

The receipt of the defendant, referred to, bears date on 
the 1st of November, 1859, and purports to be for 160 dol- 
lars, in full for fee bills due him up to July, 1858, placed in 
the hands of Grass for collection in 1857 and 1858, and 
costs on capias pro fine. 

The deposition of Dr. J. L. Middleton was taken for Harvey. 
He proved that he was present at the settlement between him 
and Grass. That it was made precisely under the circum- 
stances and in the manner stated by Harvey in his answer, 
and that the receipt was given by Harvey, with the distinct 
understanding that if the lost receipts of Grass should be 
found, Grass and his sureties were to pay the amount due 
by them. He further proved that afterwards whilst exam- 
ining a file of papers in the clerk’s office, he (the witness) 
found the receipts of Grass for fees in both courts on the 
same piece of paper, and gave them to Harvey, and learned 
from him that they were the missing receipts. They pur- 
ported to be given in September, 1857, and were for fee 
bills for the year 1857, amounting to something over 300 
dollars, but he could not state the precise sum. They did 
not include any fees for 1858. 

Charles Hix, examined for complainant, proved that 
complainant left Putnam county and removed to Ohio in 
February, 1864, and returned to West Virginia in October, 
1865. He also proved that complainant was a Union man 
and advocated the Union cause whenever he heard him 
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speak on that subject, and that he was much and badly 
abused by the so-called rebels. 

Elias Wheeler, examined for same, proved much the same 
as the witness, Hix, as to the political opinions and status 
of the complainant. He also proved that complainant staid 
several nights at the witness’ house, some six miles distant 
from his own, on account of the rebels, and that he was 
induced to sell his property privately instead of at public 
sale when he was about to move to Ohio, for fear that the 
rebels might hear of the public sale and make a raid upon 
the day fixed for it. 

George Ellis, examined for complainant, proved that the 
receipt in question was placed in his hands with other 
papers of Grass at the request of his sureties, and that he 
kept the same in his possession, locked up in a trunk, till 
the fall of 1864, and that no other person had access to 
to them ; that in the year 1859 or 1860 he found this receipt 
amongst these papers, and that in the fall of 1864 he met 
compldinant in Winfield and informed him that he had in 
his possession a receipt of Harvey for the amount of the 
judgment against complainant, and that he ought not to 
pay it; that complainant thought he was mistaken, but 
requested him if he had such a receipt to produce it, 
which he did on the following day, and then delivered it to 
complainant; that complainant appeared much gratified, 
and the witness was positive that this was the first knowl- 
edge complainant had of the existence of such a receipt. 

B. P. Morris was deputy sheriff, and served a process of 
some kind on complainant, who inquired if he would serve 
it on the sureties of Grass on that day, to which he replied 
that he would not as he was about to move. He thought 
complainant did not regard himself as sued or noticed, indi- 
vidually. 

Upon this state of pleadings and proofs, the cause came 
on to be heard on the 14th of November, 1866, when the 
Court pronounced a final decree perpetuating the injunc- 
tion with costs to the complainant. 
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From this decree the defendant, Harvey, appealed to this 
court. 


Lee for the appellant. 
Boggess for the appellee. 


MaxwELL, J. This case shows that Seashol, who was one 
of the sureties of Grass, as sheriff, did not know of the 
existence of any defence, at the time the judgment injoined 
was rendered against him. Not only the knowledge of the 
fact that a defence existed came to the defendant after the 
judgment at law was rendered, but the evidence of the de- 
fence, which was a receipt, was discovered after the judg- 
ment. 

It is, therefore, a proper case for the interposition of a 
court of equity by injunction. Barrett and others v. Floyd 
and others, 3 Call., 580; 2 Tucker’s Com., 476. 

The decree, so far as it perpetuates the injunction, is 
correct, but the decree should have gone further, dnd set 
aside the judgment at law and awarded a new trial to the 
defendant. 

The decree will have to be reversed, the injunction per- 
petuated to the execution, the judgment at law set aside, 
and a new trial granted the defendant. 


Brown, President, concurred with Maxwell, J. 


BERKSHIRE, J., Dissentiente. The appellee filed his origi- 
nal and supplemental bills against the appellant, in the 
circuit court of Putnam county, asking to enjoin the latter 
from‘the collection of a certain judgment which had been 
obtained in said court in favor of the appellant against the 
appellee, as security for William Grass, late sheriff of said 
county. 

The judgment it appears, was for the amount of two 
receipts executed by Grass to the appellant, Harvey, for fee 
bills due him as clerk of the circuit and county courts of 
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said county, which receipts were dated the 15th of Septem- 
ber, 1857. 

The original bill alleges that the process in the suit in 
which the judgment in controversy was obtained, was served 
on the complainant, Seashol, and that he was soon thereafter 
compelled to remove to the State of Ohio, in order to avoid 
the rebels, who had made repeated attempts to arrest him, 
&e. That Grass removed to the State of Missouri in the 
fall of 1860, leaving his official papers in the clerk’s office 
of Putnam county. 

The giving of the receipts of the 15th of September, 1857, 
by Grass to Harvey for the fee bills, is admitted, but it is 
claimed they were settled by Grass, and included in a receipt 
given to him by Harvey for 160 dollars, dated the first of 
November, 1859, which latter receipt, it is alleged, was in 
full of all fee bills up to the first of July, 1858, including 
the two official receipts of Grass, on which the judgment 
was founded; and it is further alleged that the receipt for 
160 dollars was not found by the said Seashol until some 
time after the judgment aforesaid was obtained; but no 
other reason is assigned why the appellee failed to defend 
himself at law. 

The answer of Harvey to this bill denies that the receipt 
for 160 dollars was intended to be in full of the two receipts 
of the 15th of September, 1857, and avers that it did not 
include the same, and that it was distinctly understood be- 
tween him and Grass when it was given, that the receipt 
and settlement then made were not to preclude Harvey 
from collecting the fee bills in controversy if he should there- 
after find the: receipts of Grass given for the same, which 
receipts, he avers, he could not then find, but that he after- 
wards found them and obtained his judgment for the amount 
of the fee bills included in the same. 

The answer, in this respect, is fully and distinctly sus- 
tained by the evidence of John L. Middleton taken in the 
cause. and on motion of the appellant, the injunction 
awarded on this bill was dissolved. 
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The amended or supplemental bill alleges that the ap- 
pellee was an out-spoken Union man, in consequence of 
which he was threatened and persecuted, and his property 
taken by the rebels, who threatened to kill him and his 
wife, and that being the object of their peculiar hatred and 
dislike, he was compelled, for the safety of himself and family, 
to leave the State and seek protection elsewhere; that he 
accordingly removed to the State of Ohio in February, 1864, 
and remained there until the fall of 1865, when he returned 
again to this State; that he was afraid to come into Putnam 
county, to attend the courts, and that he had no knowledge 
of the existence of the receipt for 160 dollars until Septem- 
ber, 1864, long after the judgment was obtained against 
him; and the disturbed condition of the country, the uncer- 
tainty of the courts, and fear and anxiety for his life and 
that of his family, together with the want of knowledge of 
the existence of said receipt, are the reasons assigned why 
he failed to defend the suit at law. 

The answer to this bill doubts the excessive loyalty of the 
appellee, avers that he sold off his property leisurely before 
moving to Ohio, and often returned to Putnam county 
afterwards to attend to his business, and that he could have 
attended the courts of that county without danger or hin- 
drance; that if he was ignorant of the receipt it was wilful 
ignorance, as all the official papers of Grass were, and had 
been for a long time before, in the possession of one of the 
appellee’s co-securities at his instance, and at all times acces- 
sible to him. 

The question now to be adjudged is whether the appellee 
has shown himself entitled to the relief prayed for, and 
which was granted him by the decree complained of. 

There is, perhaps, no more inflexible rule of law than 
that which requires diligence on the part of suitors in defend- 
ing themselves at law whenever they could do so by the use of 
proper diligence, and hence it is that applications to courts 
of equity for new trials, upon the ground of after-discov- 
ered evidence are uniformly refused, unless such due 
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diligence to discover such evidence is both averred and 
proved. 

If anything could induce a relaxation of the rule, the 
peculiar circumstances surrounding the appellee, and the 
extraordinary condition of the whole country at the time of 
the rendition of the judgment complained of, would seem 
to afford a justification for it in the present instance; but 
as no diligence in reference to the receipt relied on is 
alleged in either of the bills, and none whatever shown by 
the evidence in the cause, I do not think we would be 
justified in departing from the established doctrine. 

On the contrary, it seems to me, that the wisdom of the 
rule is strongly illustrated and demonstrated by the facts of 
this cause, for as it appears that the official papers of Grass 
were in the hands of the co-securities of the appellee, or of 
some of them, of which fact he was cognizant, and that the 
receipt in question had been by them or their counsel placed 
in the hands of the witness, George Ellis, for safe keeping, 
it is quite certain that the proper diligence and inquiry on 
the part of the appellee would have led to its discovery. See 
Black v. Wood, 9 Grat.,40; Mecum v. Rucker, 10 Grat., 506; 
Floyd v. Joyne, 6 Johns. Chy. R., 479; Snider v. Myers, 3 W. 
Va. Rep., 195. 

I think the decree should be reversed, with costs to the 
appellant here, the injunction dissolved, and the bills dis- 
missed with costs to the appellant in the court below. 


DECREE REVERSED, injunction to the execution perpetua- 
ted, and a new trial at law granted to the appellee. 
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WHAbeeling. 
WituraM E tis e al. vs James T. Dempsey. 


January Term, 1870. 


1. The declarations of a party who is sued as one of a number of joint tres- 
passers, in relation to the alleged trespass, at the time and whilst in the 
performance of the act, whether in the beginning, middle or end of the 
drama, are proper to illustrate and characterize the transaction, so as to 
constitute the whole one transaction, and exhibit the act in its true light 
and give to it its proper effect. 


2. A number of parties are sued as joint trespassers. 1t is proved for the 
plaintiff that T., one of the defendants, went to commit the alleged tres- 
pass under the direction of S., another of the defendants, but that T. be- 


longed to another military organization from S., and that he took from . 


the plaintiff goods, &c., and converted them to his own use. It was then 
competent for the defendants to prove the declarations of T. when about 
to start to commit the trespass, relative to his purpose and intent, and in 
what character he acted, whether on his own separate and individual ac- 
count and responsibility or in conjunction with the defendants, or by their 
orders, or under their authority, or either of them, as part of the res gesie 
to have such weight as it was entitled to. 


3. A case analogous, in part, to Caperton v. Martin, infra. 


This case arose in Monroe county, and the summons was 
returnable to June rules, 1866. The plaintiff was James T. 
Dempsey, and the defendants William Ellis, John Ellis, 
William Taylor, Allen T. Caperton, Hawkins Steele, and 
four others. The action was trespass on the case, and the 
declaration alleged the spoiling of the goods of the plain- 
tiff with force and arms, &c., and the taking and carrying 
away of the same, &c., by the defendants, on the 20th of 
August, 1862. The defendants pleaded the general issue, 
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and filed several special pleas, which it is unnecessary to 
notice here, as they were substantially the same as those filed 
in the case of Caperion vs. Martin, infra, and were disposed 
of in the same manner as the pleas in that case. 

The jury found six of the defendants guilty, and assessed 
the plaintiff’s damage at 2,000 dollars, at the July term, 
1867, and judgment was rendered accordingly. 

The only error which seems to have been considered here, 
is that incorporated in the third bill of exceptions, and is 
given in the opinion of the President. 

The defendants William Ellis, John Ellis, Jesse Jones, 
and Allen T. Caperton, brought the case here. 


Hon. N. Harrison, Judge of the circuit court of Monroe, 
presided on the trial of the case. 


Lee and Boggess for the plaintiff’s in error. 
Stanion § Allison for the defendant in error. 


Brown, President. 

All the questions raised in this case, except one, have 
been determined adversely to the defendants, in the case of 
Caperton vs. Martin, infra. 

The point in this case not so determined, is raised on the 
defendant’s third bill of exceptions. The plaintiff had in- 
troduced a witness, Meadows, who stated that, on the — 
day of August, 1862, he went to the house of the plaintiff 
with the defendant Taylor, under the direction of Hawkins 
Steele, a member of the provost guard for Monroe county, 
but that Taylor belonged to the military company of Cap- 
tain Thurman; that said Taylor took from the house of 
said plaintiff a portion of the goods found therein, and con- 
verted them to his own use. 

The defendants, after introducing evidence tending to 


show that the said Steele had no authority to give such 


directions, introduced one Skaggs as a witness, by 
whom they proposed to prove that on the day on which the 
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said property was taken, as alleged by said witness Meadows, 
and before the taking, and when the said Taylor was in the 
act of setting out for the house of the plaintiff, he being 
about one mile distant from said house, he heard a conver- 
sation between said Steele and said Taylor, in which Taylor 
declared his purpose to be to go to the plaintiff’s house and 
take the goods of the plaintiff on his own account, declar- 
ing that he might as well have them as any one else. 

On the motion of the plaintiff’s counsel, the court exclu- 
ded the witness Skaggs, and the defendants excepted. 

And this exclusion is assigned here as error, upon the 
ground that the evidence offered was part of the res geste, 
Allen v. Duncan, 11 Pick., 310; Law v. Cross, 1 Black., 539; 
and Beaver v. Taylor, 1 Wall., 642, are cited as authorities, 

In Pool v. Bridges, 4 Pick., 378, it was said that, it is dif- 
ficult to lay down any precise general rule as to the cases 
in which declarations are admissible as part of the res geste, 
and when they must be rejected as the mere assertions of 
the party. The same is repeated with approval in the case 
of Allen v. Duncan, 11 Pick., 310; and in Beaver v. Taylor, 
1 Wall., 642, it is said that, it is perhaps not possible to lay 
down any general rule as to what is part of the res geste 
which will “be decisive of the question in every case, in 
which it may be presented by the ever varying phases of 
human affairs. 

It had been stated that the defendant Taylor took the 
goods from the plaintiff’s house, and converted them to his 
own use. It was a material fact whether they were taken 
by him on his own account and converted to his own use, 
and wholly unconnected with the other defendants, or 
whether it was done by him under the authority and direc- 
tion of Hawkins Steele, another defendant, acting as a 
member of the provost guard, under the orders of defen- 
dant Caperton, who was provost marshal under the.so- called 
confederate government. 

The going, taking, and converting, were the principal 
facts. The other facts were the character in which he acted, 
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and the purpose and intent with which he did it. His dec- 
larations in relation thereto, at the time, and while in the 
act of performing the act contemplated, whether in the be- 
ginning, middle, or end of the drama, would seem proper 
to illustrate and characterize the transaction, so as to con- 
stitute the whole one transaction, and render the latter 
proper, if not necessary, to exhibit the former in their true 
light, and give to them their proper effect. In Beckwith v. 
Mollohan, it was held to be error to refuse to permit a wit- 
ness to state what a third party not sued, but a joint tres- 
passer with the defendant, said at the time he tied the 
plaintiff, which tying was the trespass complained of, be- 
cause, as this court held, what was so said at the time and 
in relation to the act done, was.part of the res geste. And 
on the same principle, I think, that what the defendant 
Taylor said at the time and in the execution of the trepass 
alleged, relative to his purpose and intent, and in what 
character he acted, whether on his own separate and indi- 
vidual account and responsibility, or in conjunction with 
the defendants, or by their orders, or under their authority 
or either of them, was proper to go to the jury as part of 
the res geste, to have such weight as it was entitled, and 
nothing more; and it was error to have excluded it. 

I think, therefore, that the judgment should be reversed, 
with costs to the plaintiffs in error, and the cause remanded 
to the court below for further proceedings in conformity 
with the views above indicated. 


The remaining members of the court concurred. 


JUDGMENT REVERSED. 


VoL. Iv. 
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Tbeeling. 


SaMvuEL C. Lupinaton ef. al., vs. Joun A. J. HULL 
January Term, 1870. 


Parties who claim to be subsequent attaching creditors cannot come into 
Court and dispute the validity of a prior attachment on mere motion. 
They must file their petition in accordance with Sec. 25, Chap. 151, 
Code of Va. The same provision is found in Sec. 24, Chap. 106, Code 
of West Va., 1869. 


Motion in the circuit court of Greenbrier county by Lud- 
ington and others, who are stated in the record to be sub- 
sequent attaching creditors. The ground for quashing the 
the attachment of the defendant in error, in the court below, 
was alleged insufficiency of the affidavit and attachment. 
The motion was overruled at the November term, 1868, and 
the defendants excepted and brought the case here. 

The case in this court was determined upon another point, 
viz: The right of the plaintiffs in error on a mere motion 
to appear and contest a prior attachment, they claiming to 
be attaching creditors. 

The case is substantially stated in Judge Maxwell’s 
opinion. 


Hon. N. Harrison, Judge of the circuit court of Green- 
brier, presided on the trial of the case. 


Snyder and Hereford for the plaintiffs in error. 
Dee and Harris for the defendant in error. 


MaxweLL, J. The plaintiff moved the court below to 
quash an attachment pending in'the circuit court of Green- 
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brier county, in the name of the defendant Hull against the 
estate of William D. Scott, but the court overruled the mo- 
tion, and the correctness of the judgment of the court over- 


ruling said motion is now to be reviewed here. 


The motion to dismiss was made because it was claimed 
that the affidavit on which the attachment was founded was. 
insufficient on its face, and that the attachment was insuffi- 
cient; that Hoover, who issued the attachment, was not an 
officer authorized to issue an attachment, and that the officer 
who levied the attachment, was not an officer authorized to 
levy an attachment. 

The grounds on which the motion was overruled are not 
stated. It is claimed for the defendant that the motion 
was properly overruled, “if for no other cause, for the reason 
that the parties making the motion, who claimed to be 
attaching creditors, were not properly in court, so as to be 
entitled to be heard to make the motion, because they had 
not filed their petition and given security for costs, accord- 
ing to Sec. 25 of ch. 151, of Code of Va., p. 651.” 

The mode of disputing the regularity and validity of 
attachments, and of determining rights under conflicting 
attachments has undergone, from time to time, radical 
changes. _ 

The 12th § of ch. 123, 1 Rev. Code, 478, provides that in 
all cases of attachments the defendant shall be admitted to 
make defence, and any other person claiming the property 
attached, may interplead without giving bail. 

It was under this section that the case of McCluney v. 
Jackson, 6 Grat., 96, was decided. 

In that case McCluney & Co. obtained an attachment 
against one Howard, and at the term of court at which it 
was for trial, Jackson, a subsequent attaching creditor, 
appeared and claimed the right to be heard to defeat, if he 
could, the attachment of McCluney, but the court refused 
to allow him to appear, and he excepted. 

There was in the record a copy of the record of Jackson’s 
attachment suit against Howard, in which he recovered a 
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judgment, and from which it appears that his attachment 
was levied on the property on which the attachment of Mc- 
Cluney was levied. It was decided that the court below erred 
in refusing to allow Jackson to appear and defend the attach- 
ment. After the decision of the case of MeCliney v. Jack- 
son, the section referred to in the First Rev. Code was 
changed, and section twenty-five of ch. 151, Code of Va., 
651, took its place. This section provides that any person 
may file his petition at any time before the property attached 
as the estate of the defendant is sold, or the proceeds of sale 
paid to the plaintiff, under the decree or judgment, disput- 
ing the validity of the plaintiff’s attachment thereon, or 
stating a claim thereto, or an interest in or lien on the 
same under any other attachment or otherwise, and its 
nature, and upon giving security for costs, &c. 

This section provides the only means by which a person 
claiming an attachment lien, on property attached, can 
come into court to dispute the validity of a prior attach- 
ment. It must be by petition stating the nature of the 
claim to a lien on the property attached, and security for 
costs must be given. 

When the plaintiffs in error appeared and moved to quash 
the attachment, they neither filed a petition nor gave sucu- 
rity for costs. They did not by their petition, or in any 
other manner, show any attachment levied on the property 
on which the attachment of the defendant in error was levied. 

If, in case of Jackson v. McCluney, it was necessary for 
Jackson to show an attachment ona just claim or debt, 
levied on the same property that the attachment of Mc- 
Cluney was levied on, before he could be let in to defend 
under the law as it then was, it would be, at least, necessary, 
if the Jaw had remained unchanged, that the plaintiffs in 
error should have shown attachments founded on just debts 
levied on the same property that the attachment of the de- 
fendant in error was levied upon, before they be allowed to 
make the motion which they did make. 

The motion was therefore properly overruled. 





COURT OF APPEALS OF WEST VIRGINIA. 133 


Jan’y Term, Ludington et al. vs. Hull. ~ 1870. 








In the view I take of the case, the points made by the 
plaintiffs in error do not properly arise on the record. 

The 21st and 22d sections of the same chapter of the Code 
of Va., in force when this proceeding was had, prescribed 
the mode in which defendants in attachments and certain 
other persons, different from those provided for in the 25th 
section, may make defence. 

The 18th and 19th sections, chapter 106 of the unpub- 
lished Code of this State, take the place of the said 21st 
and 22d sections, and section 24 of the same chapter takes 
the place of the said 25th section of the chapter 151, Code 
of Va. 

The judgment complained of will have to be affirmed, 
with damages and costs. 


Berkshire, J, concurred with Maxwell, J. 


Brown, Prest., dissented. 


JUDGMENT AFFIRMED. 
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WAbeeling. 


WILuiaM H. SHANKLIN’s Adm’r. vs. ELIZABETH F’, CRISAMORE. 
January Term, 1870. 


1. The common law principle, that in an action of assumpsit, under the gen- 
eral issue, a general payment before suit brought may be proved without 
a bill of particulars, prevails in this State; but no specific or partial pay- 
ment before suit brought can be proved, unless its nature and the several 
items thereof are filed with the plea. 


2. If payment after suit brought is relied on, it must be pleaded, but if it is a 
general payment, it may be proved without bill of particulars, and if 
specific or partial payments are relied on, they must be specified in a bill 
of particulars. 


In July, 1866. Elizabeth F. Crisamore brought an action 
of trespass on the case in assumpsit against John A. Welch, 
Administrator of William H. Shanklin, in the circuit court 
of Greenbrier. At the September term, 1866, the defend- 
and pleaded the general issue, to which plea the plaintiff 
replied generally. A jury was empanneled and a verdict 
rendered for the plaintiff at the September term, 1868. On the 
trial the defendant excepted to the ruling of the court ex- 
cluding proof of general payment, offered by the defendant 
under the general issue, on the ground that such proof could 
not be introduced under the plea of non assumpsit, because 
no account of payment or set off had been filed by defen- 
dant as required by Code of 1860, page 706, Sec. 4. 

Error was assigned upon this ruling of the court below, 
and a supersedeas was awarded the defendant to this court. 
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Hon. N. Harrison, judge of the circuit court of Green- 
brier, presided on the trial of the cause. 


Snyder for plaintiff in error. 
Dennis and Davis for defendant in error. 


MaxwELL, J. This was an action of assumpsit, tried 
before a jury upon an issue upon the plea of non-assumpsit. 
Upon the trial the defendant introduced a witness and asked 
him the following question: ‘State whether or not you 
have had a conversation with the plaintiff concerning the 
services charged in this suit by the plaintiff, and if so,whether 
or not the plaintiff admitted that she had been fully paid 
for the same?” 

To this question the plaintiff objected, and the court being 
of opinion that proof of payment could not be introduced 
under the plea of non-assumpsit, because no account of 
payment or set off had been filed by defendant, as required 
by the Code of 1860, sustained the objection, and excluded 
the evidence. 

The common law rule is that in assumpsit, payment before 
action brought need not be pleaded specially, but may be 
given in evidence under the general issue. 1 Lord Ray- 
mond, 217; Hatton v. Morse, 1 Salk., 394; Fits, ¢c., v. Free- 
stone, 1 Modern, 210. 

But payment after action brought must be pleaded spe- 
cially. 2 Sanders on Pl. and Ev., 712; 2 Taunton, 203. 

This rule is in violation of the fundamental principle of 
pleading, that a matter of defence which admits the facts 
stated in the declaration, but avoids them, should be speci- 
ally pleaded. , 

The rule, however, became so well established in England 
that the courts found it impossible to retrace their steps, 
and it became necessary to interpose the act of Parliament 
of 8d and 4th, William IV., under which the judges soon 
thereafter adopted rules, intended to restore pleading in 
assumpsit, to its original logical simplicity. They provide 
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that payment shall in all cases be specially pleaded, and such 
seems now to be the law of England, but the common law 
prevails here, unless modified by the 4th section of ch. 172 
of the Code of Va., p. 716, as follows : 

In a suit for any debt, the defendant may at the trial 
prove and have allowed against such debt, any payment or 
set off which is so described in his plea, or in an account 
filed therewith, as to give the plaintiff notice of its nature, 
but not otherwise. 

The substance of this provision appeared, for the first 
time, in the Code of 1819, and went into force on the Ist of 
January, 1820. 

Payment cannot be proved unless described in the plea, 
or in an account filed therewith. 

There have been no decisions of the court of appeals of 
Virginia, or of this court, in explanation of this statute; but 
the nearest that any case comes to the question, is what is said 
in the case of Rice’s Ex’r v. Annatt’s adm’r,8 Gratt., 557. That 
ease was an action of debt in which payment was pleaded. 
Judge Allen, in delivering the opinion of the court, said: 

‘“Where the defendant relies upon a specific payment or 
set off, by way of discount against the debt, an account 
stating distinctly the nature of such payment or set off, and 
the several items thereof must be filed with the plea; though 
the defendant may rely on parol admissions of the plain- 
tiff to prove such payments; but this does not apply toa 
case where no specific payment is relied on.” 

To apply these principles to an action of assumsit, under 
the general issue, it would seem that general payment be- 
fore suit brought may be proved without a bill of particu- 
lars; that no specific or partial payment before suit brought 
can be proved unless its nature and the several items thereof 
is filed with the plea. If payment after suit brought is 
relied on, it must be pleaded, but if it is a general payment 
it may be proved, without bill of particulars. If specific 
or partial payments are relied on, they must be specified in 
a bill of particulars. 











a, 


of 
ut 
id 


at 


er 


u- 
ht 
of 


nt 
ic 





COURT OF APPEALS OF WEST VIRGINIA. 137 








Jan’y Term, ; Shanklin’s adm’r vs. Crisamore. 1870. 





The question asked the witness was, ‘ Whether or not 
the plaintiff admitted that she had been fully paid” the debt 
demanded. 

If the witness, in answer to this question, had said that 
the plaintiff admitted she had been fully paid before suit 
brought, it would have been competent testimony, but if she 
had admitted payment after suit brought, it would have 
been incompetent. 

It follows, therefore, that as the answer to the question 
might have been proper evidence to go to the jury; the 
question itself was proper, and should have been answered. 


‘ Thompson v. Updegraff, 3 W. Va. Rep., 629. 


If it had appeared that the answer, when given, was im- 
proper evidence, it should have then been excluded from 
the jury. 

For the error committed in refusing to allow the witness 
to answer, the judgment will have to be reversed with costs 
to the plaintiff in error, and the cause remanded for further 
proceedings. 


The other judges concurred. 


JUDGMENT REVERSED, 
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ALLEN T. Caperton vs. NicHotas Martin. 
January Term, 1870. 


1, The plea of “ belligerent rights,” 7. e. the plea to exculpate parties from tres- 
passes committed upon loyal people during the late rebellion, by reason 
of being in the service of the so-called confederate government, again de- 
clared to be unavailing. 


bo 


. The act of the Legislature of this State, passed, February 27, 1866* de- 
claring that the period from April 17, 1861, to the passage of the act, 
should not be computed in counting the time under any statute of limi- 
tations in certain counties, is not unstitutional. 


3. A distinction is taken in favor of an act of the Legislature which revives 
a remedy, which is lost by reason of a statute of limitation, and the case 
of a remedy cut off or destroyed by the same authority. The former does 
not violate the obligation of a contract; the latter does. The former is 
a privilege which may be conferred by the same power by which it was 
divested ; the latter affects the vested rights of a party. 


c= 


. If a plea is bad and the replication also bad, a demurrer to the latter 
should be sustained and the plea held for naught. But as an issue thus 
raised in the court below is an immaterial one, the error in overruling the 
demurrer to the replication could not be to the prejudice of the party 
filing the plea, and he cannot be heard in this court to complain of it. 


5. It is proved in an action of trespass for false arrest and imprisonment, 
that the plaintiff was imprisoned by the defendant, the latter acting as 
provost marshal for the so-called confederate authorities, in the jail of M. 
county ; that he was afterwards surrendered by the jailor to the provost 
guard and taken to Richmond, where he was held on a charge of disloy- 
alty to the so-called confederate government, and subsequently removed 
to Salisbury prison, North Carolina; that by general orders it was the 





*Be it enacted by the Legislature of West Virginia: 1n computing the 
time within which any civil suit or proceeding in tresspass or case shall be 
debarred by any statute of limitation in the countins of Pendleton, Hardy, 
Grant, Monroe, Wayne, Putnam, Calhoun, Gilmer, Kanawha, Doddridge, 
Harrison, Upshur, Marion, Taylor, Lewis, Hampshire, Mineral, Greenbrier, 
Boone, Logan, Wyoming, McDowell, Mercer, Raleigh, Pocahontas, Webster, 
Clay, Nicholas, Fayette, Cabell, Morgan, Jefferson, ‘Berkeley and Roane, the 
— from the first day of March, eighteen hundred and sixty-five, to the 

ate of the passage of this act, shall be excluded from such computation. 
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duty of defendant to turn over persons charged with like offenses with 
the plaintiff to the nearest confederate military authorities, which were 
at the time of the arrest at a certain place in M. county, and that the de- 
fendant had no authority to make any other disposition of persons charged 
with like offenses with the plaintiff. The defendant moved to exclude 
that part of the testimony which related to the imprisonment at Rich- 
mond and Salisbury. HELD: 


That it was not error in the court below to refuse the motion to ex- 
clude, as the evidence was pertinent and proper. 


6. A party is sued for false arrest and imprisonment committed by him during 
the war, and whilst he was in the service of the so-called confederate 
states, and on the trial offered to put in evidence a pardon granted him by 
the President of the United States, granting amnesty for all offenses by 
him committed, arising from participation in the rebellion, and it is held 
that it was not proper or competent evidence. 


This was an action of trespass on the case for illegal ar- 
rest and false imprisonment, brought by Nicholas Martin 
against Allen T. Caperton, in the circuit court of Monroe 
county, to June rules, 1866. The declaration alleged that 
the defendant, who was acting as provost marshal under 
so-called confederate authority, with force and arms seized 
the plaintiff, on the 28th day of October, 1862,in the county 
of Monroe, and transported him to Richmond, Virginia, 
where he procured and directed him to be confined ina 
dungeon, &c., to his great damage, &c. 

At the October rules, 1866, the defendant demurred to 
the declaration, pleaded the general issue, and filed six 
special pleas. The first and second pleas were the statute 
of limitations, viz: that the suit had not been brought within 
one and two years respectively, from the time the right to 
bring the same accrued. The third plea averred that more 
than one year had elapsed after the right to bring the action 
accrued, and before the 1st of March, 1865, when an act* 
in relation to the statute of limitations was passed. The 
fourth plea averred that, at the time of the supposed trespass, 





_ Be it enacted by the Legislature of West Virginia: In computing the 
time within which any civil suit, proceeding or appeal shall .be debarred by 
any statute of limitations, the period from the seventeenth of April, eighteen 
hundred and sixty-one to the date of the passage of this act, shall be excluded 
from such computation. 
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both plaintiff and defendant were residents of the State of 
Virginia, and that by the law of that State the whole time 
prescribed for the action had expired before the act of the 
1st of March, 1865, passed by the Legislature of West Vir- 
ginia. The fifth plea was the plea usually known as “bel- 
ligerent rights plea.” The sixth plea wasa pardon granted 
to the defendant by Andrew Johnson, President of the 
United States, for offenses arising by reason of participa- 
tion in the rebellion. 

The circuit court overruled demurrers of the defendant 
to the declaration, and also to plaintiff’s replication to the 
pleas of the statute of limitations, and sustained the de- 
murrers of the plaintiff to the fourth, fifth and sixth pleas 
of the defendant. 

The cause was tried at the November term, 1867, anda 
verdict rendered for the plaintiff for 600 dollars damages, 
upon which judgment was rendered. 

The defendant brought the case here on a writ of super- 
sedeas. 


Hon. N. Harrison, judge of the circuit court of Monroe 
county, presided on the trial of the cause. 


Boggess and Lee for the plaintiff in error. 
Stanton ¢ Allison for the defendant in error. 


Brown, President. 

When it was sought to apply to the rebellion the laws of 
war, and confiscate their property taken on the high seas, 
as “enemy’s property,” it was objected, and protection 
claimed under the constitution and laws of the land. 

Now, when it is sought to apply to them the municipal 
laws, it is objected, and immunity claimed on the ground 
that they are only liable to the laws of war. 

But Marshall, ©. J., delivering the opinion of the su- 
preme court of the U. S., in the case of Rose vs. Himely, 4 
Cranch, 272, said: ‘It is not intended to say that bellig- 
erent rights may not be superadded to those of sovereignty.” 
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And Greer, J., delivering the opinion of the court in the 
Prize cases, 2 Black., 693, says; ‘* Now, it is a proposition 
never to be doubted, that the belligerent party who claims 
to be sovereign may exercise both belligerent and sover- 
eign rights.” The very point decided in Rose vs. Himely 
was, that France, while waging war upon her colony, and 
subjects of St. Domingo, to reduce them to submission to 
her authority, which they had thrown off, not only might 
exercise her sovereign rights, as well as her belligerent 
rights upon her rebellious subjects, and their property, but 
that she did in that case, in fact, exercise her sovereign 
rights. 

In the Prize cases the very point decided was not only that 
the government of the U. 8. might exercise its belligerent 
rights as well as its sovereign rights upon the persons and 
property of its citizens in rebellion, but that in that case it 
did exercise its belligerent rights. 

It has been often urged that rebels could not be enemies; 
but it is reserved for the inventive genius of the late rebel- 
lion after its demise, to discover that enemies cannot be 
rebels, and amenable in both characters. 

It was a conceded point, in both the cases just referred 
to, that the government might exercise sovereign rights, 
but the cases also show, not only that either may be exer- 
cised, but that both may be. And in the latter case, Jus- 
tice Grier said with emphasis: ‘ The appellants contend 
that the term enemy is properly applicable to those only 
who are subjects or citizens of a foreign state at war with 
ourown. They quote from the pages of the common law. 
which say ‘ that persons who wage war against the King may 
be of two kinds, subjects or citizens.’ (It would seem that 
the word aliens had been inadvertently omitted after citi- 
zens, in the preceding sentence.) 

“The former are not properly enemies, but rebels and 
traitors; the latter are those that come properly under the 
name of enemies.” * * * * * 

“This argument rests on the assumption of two proposi- 
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tions, each of which is without foundation on the estab- 
lished law of nations. It assumes that where a civil war 
exists, the party belligerent, claiming to be sovereign, can- 
not for some unknown reason, exercise the rights of bellig- 
erents, although the revolutionary party may. Being sov- 
ereign, he can exercise only sovereign rights over the other 
party. The insurgent may be killed on the battlefield, or - 
by the executioner; his property on land may be confisca- 
ted under the municipal law; but the commerce on the 
ocean, which supplies the rebels with means to support the 
war cannot be made the subject of capture under the laws 
of war, because it is unconstitutional ! 

“Now it is a proposition never doubted, that the belliger- 
ent party who claims to be sovereign, may exercise both bel- 
ligerent and sovereign rights.” 

It is to the exercise of this sovereign right, as contra 
distinguished from the exercise of a belligerent right, that 
Vattel refers, in laying down the rule which should govern 
the conduct of the sovereign on suppressing a rebellion, 
and his treatment of the rebels, and especially the ring- 
leaders. He says: ‘A sovereign, having conquered the 
opposite party and reduced it to submit and sue for peace, 
he may except from the amnesty the authors of the trouble, 
and the heads of the party, may bring them to a legal trial, 
and on conviction, punish them.” Vattel, book 3, chap. 18, 
sec. 294. 

And again: ‘It will be wise in the Prince to secure his 
prisoners till, having restored tranquility, he is in a condi- 
tion of having them tried according to the laws.” And 
again: ‘Subjects, who take arms against their sovereign, 
without ceasing to acknowledge him, cannot pretend to the 
effects which the law of nations attributes to public war.” 
See chap. 12 of this book. 

Nor can there be any possible difference in principle, in 
the case of “subjects who take arms against their sovereigns 
without ceasing to acknowledge him,” and subjects who 
repudiate their allegiance to him but fail in their attempt 
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at revolution. Abortive revolution or rebellion is always a 
crime in the eye of the law, to be pardoned or punished at 
the discretion of the sovereign whose government was 
sought to’be subverted. The moral guilt, the glory, or dis- 
grace attendant, is generally determined at the bar of pub- 
lic sentiment, and afterwards affirmed or reversed in the 
light of impartial history. In the progress of war, to treat 
the rebel as an enemy, instead of as a traitor, is the right of 
the sovereign, and is a grace to the rebel which the latter 
has no right to demand, if withheld, nor just ground for 
complaint if accorded for the sake of humanity; and the 
reason is given by the same learned judge in delivering the 
opinion of the court in the Prize cases, because, “ Using 
only the milder modes of coercion which the law of nations 
has introduced, to mitigate the rigors of war, cannot be a 
subject of complaint by the party to whom it is accorded 
as a grace or granted as a necessity.” 

In a war of rebellion, Mr. Halleck says: “ Belligerent 

rights may be superadded to those of sovereignty, that is, 
the contending parties may exercise belligerent rights with 
regard to each other, and to neutral powers, while, at the 
same time, the established government of the state may ex- 
ercise its right of sovereignty in punishing, by its municipal 
laws, individuals of the insurgent or revolting party, as 
rebels and traitors.” Halleck’s International Law, 344. 
And he cites, as authorities, Grotius de Jur. Bel., ac. Pac. 
lib. 1, chap. 8, sec. 1; Vattel, Droit des Gens., lib. 2, chap. 
4, sec. 56; Wheaton’s Elm. Int. Law, pt. 1, ch. 2, sec 7; 
Pt. 4, ch. 1, sec. 7; De Felice Droit de la Nat., ete., tome 
2, lec. 22; Bello Derecho International, pt. 2, cap. 10, sec. 1; 
Burlamiqui Droit de la Nat. et des Gens., tome 5, pt. 4, 
ch. 3; Rose vs. Himely, 4 Crauch., 272. 

And again he says, p. 371, sec. 24: ‘We have thus far 
mostly confined our remarks to the effects of a declaration 
of war upon belligerent states and their subjects in their 
international relations. Its effects upon the relations of the 
citizens of a belligerent state with their government, belong 
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to constitutional and municipal law, rather than to general 
public law.” 

In a case involving the identical questions raised here, 
the suprefne court of Tennessee said: ‘* We cannot assent 
to the proposition, that a peaceful citizen, engaged in no 
act of hostility to either party, butin the discharge of his or- 
dinary and legitimate business, is subject to arrest, imprison- 
ment and seizure of his property, at the will of men who have 
organized an insurrectionary force to overthrow and destroy 
their lawful government. It is according to those in arms, 
rights, and privileges that do not belong to the officers of 
the lawful government.” 

And again: ‘The acts of the plaintiffs, in error, in seiz- 
ing the property of Stout, was unlawful; the orders of their 
superior officers is no defence; they were all trespassers 
who were present, assisting, aiding or abetting, and must 
be held liable for the consequences of their illegal acts.” 
Yost vs. Stout, 4 Caldwell, 205; also, Davidson vs. Manlove ; 
Wright and Cantrell vs. Overall, 2 Caldwell, 337; Wood vs. 
Stone, 1d., 369. I take it, then, to be a question settled on 
principle and authority, that the lawful government might 
lawfully exercise its sovereign rights over all the broad 
limits of the land as well within as well as without the in- 
surrectionary district. 

And what I mean by the exercise of a sovereign right, 
in this case is, the continuance unrepealed of the municipal 
laws, and the liability of the citizen to them; in other words, 
the continuance in full force of the only lawful rule of ac- 
tion prescribed by the supreme power of the state, addressed 
to all who were bound to obey, and whose obligation of 
obedience was not, and could not, be discharged by a denial 
of the obligation, nor by an abortive attempt to defeat it. 

I have reconsidered with care the principles decided in 
the case of Hedges vs. Price, 2 W. Va. Rep., 192, and Wil- 
liams and Freeland, Id., 306, and which have been reargued 
by permission of this court in the present case, with zeal, 
learning, and ability, and I have been unable to arrive at. 
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any satisfactory conclusion of the law that would warrant a 
departure from the principle of those cases. I must hold, 
therefore, in all these cases, the defence, in whatever form 
presented. under the head of belligerent rights,a failure, 
and rebels, no less than loyal citizens, amenable to the laws 
for their conduct, and responsible to whom they have injured. 

The preceding part of this opinion was prepared before 
the last July term, and the result then announced, but the 
judgment was not then entered because of the absence of 
the plaintiff in error, that he might have an opportunity to 
apply to the supreme court of the United States for a writ 
of error, as it was understood he desired todo. Since then 
Ihave been furnished with a newspaper report of the opinion 
of the supreme court in the case of T’horingion vs. Smith and 
Hartley, recently decided. I have considered it carefully 
and find in it nothing to change the views and conclusions 
above indicated. 

The point there decided does not arise in the case now . 
under consideration in this court; and though the rehearing 
may embrace propositions broad enough to impinge upon 
them, yet it seems to me, with all due deference to that 
high tribunal, that the reasoning is more specious than 
sound, and some of the propositions stated irreconcilable 
with each other. For instance, it is said that “ From a very 
early period of the civil war to its close, it, the confederate - 
government, so-called, was regarded as simply the military 
representative of the insurrection against the authority of 
the United States.”’ And in the next sentence it is stated 
to be “A de facto government of paramount force,” * * * 
“and while it exists, it must necessarily be obeyed in civil 
matters by private citizens, and may be administered also 
by civil authority, supported more or less by military force.” 
Now, how are we to reconcile the idea of a “simply mili- 
tary representative of the insurrection,” with the idea of ‘a 
de facto government of paramount force, administered also 
by civil authority ?” 

Again it is said that ‘The supremacy of the insurgent 
VoL. Iv. 10 
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government cannot be questioned,” and in the next sen- 
tence, ‘That its supremacy would not justify acts of hostil- 
ity to the United States.” 

Again, itis said: ‘ How far its supremacy should excuse 
acts of hostility to the United States must be left to the 
lawful government upon the re-establishment of its authority, 
But it made civil obedience to its authority not only a ne- 
cessity but a duty.” Now, it is not perceived how the 
supremacy of the insurgent government could make civil 
obedience to its authority a duty, and yet not justify a mili- 
tary obedience to its authority, the supremacy of which, 
according to the statement, “could not be questioned.” 
And the reason assigned for the duty of obedience in civil 
matters is no less inconsistent as coming from a co-ordinate 
department of the government sought to be overthrown, 
viz: ‘That without such obedience, civil order was im- 
possible,” 7. e, among the insurgents. 

Thelawful government wasseeking to obtain that desirable 
end, by enforcing a return and submission to its authority. 
Civil order was the end, and obedience to the lawful 
government, instead of the insurgent government, was a 
means, commanded in executive proclamations, and enforced 
by sovereign and belligerent power. 

The fallacy in the case seems to bein ignoring the funda- 
mental distinction between the case of the confederate gov- 
ernment, so-called, and the Cartien and Tampeco cases. In 
the latter cases the people without fault submitted against 
their will, to governments imposed upon them by paramount 
force: but, in the former case, it was not so. There was no 
government imposed by force on the rebels. They, the people 
of the insurrectionary states, as stated, subverted the lawful 
government, and established an unlawful one in its stead in 
a part of the States of the Union, and then with willing hearts , 
and ready hands upheld, defended aud obeyed its au- 
thority. The only furce was self-imposed, and cannot, there- 
fore, be pleaded in justification of civil any more than mili- 
tary obedience to a creature of their own creation, as against 
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the lawful government. It would be to take advantage of 
their own wrong. The still more recent decision of the 
supreme court of Alabama, also reported in the papers, 
seems to be much more consonant with principle and sound 
reason, in which, it was said to be held, that the insurgent 
governments from 1861 to 1865 were illegal, and the officers 
thereof usurpers, and their acts void. But uninfluenced by 
these newspaper reports, I prefer to rest the case upon the 
views before indicated. 

To the defence of the statute of limitations, three answers 
may be given. 

Ist. On the defendant’s pretension that the county of Mon- 
roe, where the trespass complained of was committed, was a 
part of the confederate states, and of the states confederating, 
from April 17th, 1861, to April 2d, 1866, and under the 
actual dominion thereof, and of those exercising authority 
under and by virtue thereof, and in aid of the same. Just 
suppose the plaintiff, at any time between the 29th of June, 
1862, the date of the trespass alleged, and the 27th of Jane, 
1863, the date it is claimed to have heen barred, or at any 
later date before the 2d of April, 1866, had had the folly 
and presumption to have brought his suit in the courts of 
Monroe county, to recover of the defendant damages for 
his imprisonment, what would have been the result? Can 
it be supposed that his suit would have shared any better 
fate than himself? And was not his past personal experi- 
ence enough to admonish him that an attempt to prevent 
the bar of the statute of limitations from running against 
his claim for damages, by instituting his suit there, would 
cost him more than the imaginary recovery would amount 
to? Norational man would have attempted the rashness 
and folly of bringing such a suit at such atime, in such 
a court, for such a cause, and under such circumstances. 
And on what prineiple of justice or policy, (for statutes of 
limitations are statutes purely of policy,) unless the policy 
be to encourage rebellion, by refusing redress to the loyal 
citizen, and shielding the rebel from the liability he has 
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incurred, can the injured party be held to have forfeited his 
rights by failure to sue for them, on the defendant’s preten- 
tion as above supposed? I think the statement of the case 
suggests the answer. 

But a second answer may be given to the defence of the 
statute of limitations. By the proclamation of the President 
of the United States, of August 16th, 1861, issued in pursu- 
ance of the act of Congress approved July 13th, 1861, it was 
declared that the inhabitants of the State of Virginia, &c., 
(except the inhabitants of that part of the State of Virginia . 
lying west of the Allegheny mountains, and such parts of 
that State and the other States thereinbefore named as 
might maintain a loyal adhesion to the Union and Consti- 
tution,) were in a state of insurrection against the United 
States. This court judicially knows that the county of 
Monroe lies west of the Allegheny mountains, and was not, 
therefore, embraced in the said proclamation, and so not 
declared to be in a state of insurrection. 

By the President’s proclamation of July Ist, 1862, issued 
in pursuance of an act of Congress approved June 7th, 
1862, it was declared, that the States of South Carolina, 
&e., naming them, and Virginia, except the following coun- 
ties: Hancock, Brooke, Ohio, Marshall, Wetzel, Marion, 
Monongalia, Preston, Taylor, Pleasants, Tyler, Ritchie, 
Doddridge, Harrison, Wood, Jackson, Wirt, Roane, Cal- 
houn, Gilmer, Barbour, Tucker, Lewis, Braxton, Boone, 
Logan, Wyoming, Webster, Fayette, and Raleigh, were 
then in insurrection and rebellion. As Monroe is not ex- 
cepted, it was declared to be in insurrection and rebellion. 
The use of the word States in this proclamation, instead of 
inhabitants of States, as in the preceding proclamations, 
was manifestly for brevity, and not to change the sense, 
manifestly the same in all, otherwise it would be inconsist- 
ent with the theory on which the rebellion was suppressed, 
and the Union maintained, and absurd in itself. The 
change of States from peace to war is a question to be de- 
termined and declared by the political department of the 
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government; and being so done and proclaimed, the courts 
must see only the status of peace existing in Monroe county 
till July Ist, 1862, and after that the status of insurrection 
and rebellion, until April 2d, 1866, when the President,. by 
proclamation of that date, declared the insurrection, which 
before that time existed in Georgia, South Carolina, Vir- 
ginia, North Carolina, Tennessee, Alabama, Louisiana, Ar- 
kansas, Mississippi, and Florida, was then at an end, and 
was thenceforth to be so regarded, unless civil jurisdiction 
was actually resumed, and loyal courts actually organized 
there at an earlier date. 

Since then the arrest and imprisonment is the trespass 
complained of, and which occurred on the 29th of June, 
1862, and continued thereafter until July 22d, 1862. There 
was no time till after April 2d, 1866, or till the courts of 
this State were organized and actually held there, when the 
party injured could have had redress in the courts of Mon- 
roe county; not in the rebel courts of the county, because 
this court cannot judicially know that there were any such 
courts there, and if there were, the plaintiff could not have 
had redress in them, because his rights were wrongs in their 
eyes, and the defendant’s trespasses not only justifiable, but 
official duties, patriotically performed, and therefore to be 
commended, and himself protected, rather than mulcted 
in damages in such court, the plaintiff could have had no 
redress in a loyal court, for, in point of law, none could 
exist there, while the status of the county was that of insur- 
rection and rebellion, which, we have seen by the procla- 
mation cited, existed from July 1st, 1862, to April, 2, 1866, 
unless that sjatus had been changed by the actual exercise 
of jurisdiction by courts restored. 

But the evidence in the cause also shows that not only 
did the condition of insurrection and rebellion exist for the 
time in Monroe county as a legal status, but also as a stern 
reality, and matter of fact. 

The action was brought in May 11th, 1866. It was not 
barred, therefore, because no period of limitation, either of 
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one or more years, within which he was allowed by law to 
sue, or within which he could have brought his suit, had 
expired before the suit was brought. For, in addition to 
the obstacles above suggested to his suing sooner than 
April 2d, 1866, as matters of Jaw, this court must take 
judicial notice of the fact that there never were any loyal 
courts organized in Monroe county from June 11th, 1861, 
till after the cessation of actual hostilities, either under the 
restored government of Virginia or of West Virginia, and 
consequently no possibility of redress by a suit in court dur- - 
ing that period, to the plaintiff, for the injuries complained 
of. 

A third answer to the defence of the statute of limita- 
tions, is the act of West Va., February 27th, 1866, declaring 
that the period from April 17th, 1861, to the date of the 
act, shall not be counted in computing the time under any 
statute of limitations. 

This act, however, is assailed as repugnant to the Consti- 
tution, both of the State and of the United States, as retro- 
spective and divesting vested rights; that is, it is elaimed 
that after one year from the trespass, the defendant could 
not be sued for it, and he acquired a vested right to be 
never after sued for it. Itis true the act is retrospective, 
for it says so, and there is nothing prohibiting the legisla- 
ture from passing it on that ground, in either the State or 
Federal Constitution. Calder vs. Ball, 3 Dall., 386; Wyatt 
vs. Morris, 2 W. Va. Rep. 

But is it true that it divests any vested right of the de- 
fendant? The right so claimed to be vested is immunity 
from a just liability, by virtue of the statute of limitations, 
the effect and operation of which were suspended in the 
county of Monroe, where the parties resided and the liabil- 
ity aecrued, during the whole period of limitation, and more. 
It was so suspended, too, by reason of the insurrection and 
rebellion there existing, in which the defendant was a par- 
ticipant, and in aid of which he committed the trespass 
complained of. What right or immunity could possibly be 
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acquired under a suspended law, and that suspension the 
result of an unlawful combination of persons in resistance 
to the execution and enforcement of the laws by the law- 
fully constituted authority that enacted them originally? 
Surely no legal right could be acquired in such case, nor by 
such means. The lawful government could not recognize 
such claim to immunity, andif it did, it is perfectly compe- 
tent to it to divest it, while the relation of enemy exists, 
as the defendant claims the act of February 27th, 1866, to 
have done in this case. : 

In the case of Jackson vs. Lamphire, 3 Pet., 290, Mr. Jus- 
tice Baldwin, delivering the opinion of the court, said: “It 
is within the undoubted power of State legislatures to 
pass recording acts, by which the elder grantee shall be 
postponed to a younger, if the prior deed is not recorded 
within the limited time, &.” * * * “Such, too, is the 
power to pass acts of limitations, and their effects. Reasons 
of sound policy have led to the adoption of laws of both 
descriptions, and their validity cannot be questioned. The 
time and manner of the operation, the exceptions to them, 
and the acts from which the time limited shall begin to run, 
will generally depend on the sound discretion of the Legis- 
lature, according to the nature of the titles, the situation of 
the country, and the emergency which leads to their enact- 
ment.”’ 

Here there was a.state of civil war, and all through the 
State disloyalty and hostility intermixed, and in many coun- 
ties varying and intensifying until it terminated in insur- 
rection and rebellion, absolute and exclusive. 

The period, however, of collapse to the rebellion was 
manifestiy at hand, when the act in question was passed. 
The situation of the country and the emergency which led 
to the enactment, were present and real; they called impe- 
riously for wisdom and policy in providing for the extraor- 
dinary crisis by legislation to suit the occasion. And in the 
language of the learned judge, “the time and manner of 
the operation, the exceptions to them, and the acts from 
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which the time limited shall begin to run, will generally 
depend on the sound discretion of the legislature, accord- 
ing to the nature of the titles, the situation of the country, 
emergencies, &c.”’ 

Not only the date of the act, but its application to certain 
counties only, which were most afflicted, and longest, by 
the calamities of insurrection, clearly show the emergency 
which led to the enactment, and that it was the policy of 
the legislature to provide for the wants and meet the situ- 
ation of those sections of the country. Nor is it for the 
courts to say the policy was not wise and necessary. Nor 
should it be overlooked that there is a marked distinction 
between the case of a remedy prolonged, or even revived, 
and the case of a remedy cut off or destroyed. 

The latter impairs the obligation of the contract, and 
would be repugnant to the Constitution on that account, 
and therefore void; but not so the former. 

To extend to one who has a right, but has lost the rem- 
edy the statute gave, or permitted to him, a new rem- 
edy, does no wrong nor injustice to any one, necessarily, 
nor does it impair the obligation of any contract, nor invade 
a vested right. 

A debt barred by the statute of limitations is not vested 
of right in the debtor, nor is the right of the creditor to it 
thereby divested, though the remedy is barred. Such is the 
universal sense of mankind, and such is the law, and, there- 
fore, it is a good consideration for a new promise. So, also, 
a debt discharged by bankruptcy. The objection that the 
power to pass retrospective laws is a dangerous power, and 
liable to abuse, is no argument against the existence of the 
power, subject to the constitutional restrictions, against ex 
post facto laws, and such as impair the obligation of con- 
tracts; and it is equally true that it isa power eminently 
conservative and so essential, that but few of the States 
have ever yet prohibited, in their constitutions, the exercise 
of it by the legislature, when it might be thought neces- 
sary and proper for the public weal. 
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I have not thought necessary to cite and review the nu- 
merous and conflicting authorities on the subject, but con- 
tent myself with resting my conclusion on the views above 
indicated, and the peculiar and extraordinary conditions of 
the country, the emergencies requiring redress, and the 
legislative powers of a State, and the limitations thereon in 
the Federal and State constitutions. And my conclusion 
in the premises is that the act is not unconstitutional. 

Concurring, therefore, in the determination of the other 


points decided in the cause, I must concur also in affirming 


the judgment. 


BERKSHIRE, J. Of the numerous errors assigned, I pro- 
pose to consider, first, the question raised by the fifth special 
plea. It is what is designated the plea of belligerent rights, 
and was the ground upon which the defendant mainly rested 
his defense. 

It is clear that if the trespass had been committed in or- 
dinary times of peace, no question of the defendant’s lia- 
bility could have been raised. But the plea, confessing the 
trespass and imprisonment charged in the declaration 
seeks, nevertheless, to justify them by reason of alleged 
authority derived from the so-called confederate govern- 
ment. And the question is whether the matters averred in 
it, which are admitted on demurrer to be true, consti- 
tute a justification of the grievances complained of. 

This question has been before this court in several cases, 
in which the defense set up in this plea was overruled. 
Hedges vs. Price et. al.,2 W. Va. Rep., 192; Freeland vs. 
Williams, 2 W. Va. Rep., 306. 

But owing to its great importance a re-argument of the 
question has been allowed before a full court at the instance 
of the parties intersted in maintaining this defense. I have, 
therefore, considered this case with more than ordinary 
care and solicitude. And after diligent and patient exam- 
ination of the authorities, enlightened and aided by the 
very able and exhaustive arguments of counsel, I have been 
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led to satisfactory and stable conclusions, and will proceed, 
as concisely as may be, to state the grounds and assign some 
of the reasons upon which I am enabled to rest my judg- 
ment. 

On behalf of the plaintiff in error, it was earnestly and 
ably maintained that this court must be governed, in the 
present instance, exclusively by the international law, 
which, it is insisted, would fully sustain the defense set up 
in the plea under consideration. 

That all courts, from the supreme to the most inferior, 
are bound by the international law whenever its rules and 
principles apply to the case to be adjudicated, is a proposi- 
tion that need not, and, I think cannot, with success, be 
controverted. 

The vital controversy here, however, is as to the applica- 
tion of the doctrine. And the fundamental defect in the 
argument in support of the defense made, as it seems to 
me, consists in the failure to observe the proper and settled 
distinctions which exist between international and internal 
wars, and in seeking to apply to cases arising under the 
latter principles, which are only applicable to the former. 

Now, a very little consideration, it seems to me, will suf- 
fice to make these distinctions strikingly apparent, and dis- 
close the cardinal error on which was erected the whole 
argument in support of the doctrine and defense insisted on. 
I will endeavor, therefore, briefly to point out some of the 
obvious distinctions, which, it appears to me, have been 
wholly overlooked and confounded in the argument, where- 
by, I think, erronious conclusions have been reached by 
counsel who have maintained, with so much zeal and abil- 
ity, the validity of the defense set up in the plea we are 
now considering. 

And first as to public or international wars. With respect 
to such it must be observed that neither nation has any 
advantage over the other on account of sovereignty. But 
each party to the war being sovereign and independent, 
they necessarily stand on equal ground in this respect, and 
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eed, | it follows as a consequence that each must be governed in 
ome § the conduct of the war, exclusively by the international law 
udg- § and the jus belli, And in this respect also, they are equals, 
and are each entitled, to the same extent, to the fullest exer- 
and § cise of belligerent rights and to the equal protection of the 
the § international law and the rights of war. And this, too, 
law, § without regard to the supposed culpability of the parties to 
t up § the war in the estimation of other nations. For it is well 
settled that an independent power waging a war that may, 
rior, § in the judgment of all others, be considered unjust and op- 
and § pressive on the part of such power, is nevertheless equally 
nosi- ff entitled to the exercise and protection of belligerant rights 
, be asthe adverse power who may stand before all the world 
justified. 
lica- From these principles it follows, as a matter of course, 
the } that everything done in conducting such wars, in accordance 
1s to § with the principles of the public or international code and 
‘tled § the jus belli, whether by the governments or the soldiers and 
rnal fj citizens engaged in the war, is in the strictest sense legal 
the | and justifiable, and neither can be held responsible to any 
er. person or power for any such acts. But in such cases the 
suf- | citizens of each nation, and the governments as well, must 
dis- | be indemnified (if at all) for any loss or injury resulting to 
hole | them from the operations of the enemy during the war, by 
lon. | the treaties of peace in which such wars usually terminate. 
‘the | And, thereafter, the parties to such treaties must be gov- 
yeen | erned by the stipulations therein contained. But if the war 
ere- | should result in the entire subjugation and extinction of 
1 by | one of the belligerent powers, which sometimes happens, 
abil- j| then, of course the vanquished party must submit to and 
yare | be governed in the future, by such laws and conditions as 
may be imposed by the conqueror. 
pect The international law, it may be well to observe, is not the 
any | law of individuals, nor between individuals, and to govern 
But | individuals; nor is it the law between nations and individ- 
ent, | uals, but as its terms imply, it is the law of and between na- 
and | tions and to govern nations only. 
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Hence it is that in national wars there can be no such 
thing as individual or personal responsibility for acts done 
in the prosecution of the war in accordance with the public 
Jaw, but such responsibility of the citizen engaged in such 
wars is assumed by and merged in his government. And 
this results from the fact that the quarrel in such cases, which 
has resulted in the war, is with the government and sover- 
eign power of the nations, and not with the individual citi- 
zens and subjects of such nations. 

Another principle recognized by the international code is, 
the undisputed right of independent nations to resort to 
war in the event of failure to settle by negotiation the na- 
tional controversy, and thus to prosecute by force of arms 
their demands against each other. Such wars, therefore, 
are always regarded in every respect as legitimate and 
legal, however much they may be condemned by other na- 
tions as unnecessary and even unjustifiable; there can, 
therefore, be no such a thing as illegal wars between inde- 
pendent powers. But the right to enforce their supposed 
demands or grievances against each other by the wager of 
battle, is as clear as the right of the citizen is to enforce 
by suit his demands against individuals. And the war on 
either side being legal, it follows, as a consequence, that 
each party may avail himself, to the fullest extent, of the 
belligerent rights, conceded in such wars, even as an ancil- 
ary to the primary object of defeating and subduing the 
enemy. 

All of the principles enunciated above, I think, will be 
found fully sustained and affirmed by the authors and 
writers on international Law, as well as by numerous adju- 
dications. Wheaton’s Int. Law; Halleck’s Law of Nations, 
806, 348, 463; Wheaton’s Int. law, part 4, ch. 1, p. 505; 
Id., ch. 2, p. 597; Vattel, book 3, p. 857; Id., p. 446-7. 

. Second: As to civil wars and rebellion : 

In considering these in contrast with national war, the 
first thing that necessarily arrests our attention, is the 
striking difference in the relations which the citizen en- 
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gaged in the rebellion sustains to the rightful government 
and the loyal subjects of such government, and the rela- 
tions which subsists between the citizens of an independent 
power engaged in a war with another independent nation, 
and the government and citizens of the opposing powers. 

In the latter case, as we have seen, the war itself on either 
side being legal, all acts and proceedings done in accordance 
with the law of nations are likewise legitimate, and no per- 
sonal responsibility for such acts and proceedings attaches 
to the individuals who participated in them. 

But in the former case, while the war on the part of the 
government is in the highest sense legal and justifiable, and 
in our case, I must add, eminently patriotic, the war on the 
part of the insurgents is as clearly illegal; and not only so, 
but often, (as in the case we are considering,) wholly inde- 
fensible and highly criminal. 

In the arguments here the illegality (in the strictest 
sense) of the operations of the rebels engaged in the late 
rebellion was conceded. But it was strenuously insisted 
that they were justified or excused for the illegal acts done 
and trespasses committed by them in the prosecution of the 
rebellion, by reason of the belligerent rights to which, as a 
belligerent power, they avere entitled, by the international 
code, and which, it was claimed, were acknowledged and 
accorded to the rebels, by the government, pending the 
conflict. 

This position, it seems to me, has no foundation, either 
in law, reason or justice, and is utterly untenable. 

Now it may well be conceded, that under the law of na- 
tions, the parties engaged in a civil war, while so engaged, 
are entitled to the exercise and protection of belligerent 
rights in the conduct of such war, as well as the regular 
government which is sought to be overthrown. All the 
writers on international law so lay down the rule. 

But the question is, to what extent and for what purpose 
are such rights in such cases conceded to the insurgents ? 
That such rights are not conceded to rebels in civil wars 
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to the full extent and in the sense claimed in the argument 
here, is conclusively shown by the very authorities on which 
the counsel rely. For while they affirm that such rights 
must be conceded, they as distinctly assert the right, and 
even duty of the lawful government to hold the insur. 
gents responsible for their acts, and to punish them severely 
for the same after they are overthrown and reduced to sub- 
jection. Itis clear from this, that the belligerent rights 
allowed to the insurgents in such wars, are only so in an 
inferior and restricted sense, and for a particular purpose 
only, and do not in the slightest degree change or affect 
their legal status and relations to the regular government, 
and the loyal citizens thereof. 


But the converse of this proposition was earnestly in- 


sisted on here, in which, in my judgment, consists the plain 
and fatal error, on which is based the whole argument for 
the defense. 

The argument has uniformly proceeded upon the idea 
that the concession of such rights to the rebels in the late 
rebellion, thereby converted the war into a kind of quasi 
national war, and elevated the rebels and the so-called con- 
federate states to a kind of equality with the national gov- 
ernment and the loyal citizens, in so far as to entirely exon- 
erate the rebel from personal responsibility for his other- 
wise illegal acts done in the prosecution of the rebellion. 

But in my view, no more untenable and preposterous 
proposition could be advanced. It is not, in my view, sus- 
tained by law, reason nor justice, and is countenanced by 
no authority that I have been able to discover. 

What, then, is the object of the concession of these rights 
in cases of civil wars and rebellion? Clearly not to vali- 
date the otherwise illegal acts and proceedings of the insur- 
gents, as claimed here, or to change their true relations to 
the lawful government, and to shield them from punish- 
ment after they are overthrown and reduced to submission. 
But they spring directly from and are founded in the prin- 
ciples of humanity, and it is very clear they are accorded 
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for no other purpose than to mitigate the ealamities of war, 
and thus prevent what must otherwise result, the war from 
degenerating into a frightful and inhuman contest of anni- 
hilation. These views are fully sustained by the authori- 
ties, and it is believed that no reliable authority can be 
found giving any color or countenance to the opposite doc- 
irine maintained here by the defense. Vattel’s Law of Na- 
tions, book 3, c. 18, s. 294, p. 488-9; Halleeck’s Int. Law, 
sec. 9, p. 323; Id., p. 344; Rose vs. Himely, 4 Craneh, 272; 
Youst vs. Stout, 4 Caldwell, 205; Wright and Cantrell vs 
Overall, 2 Caldwell, 337; Wood vs. Stone, Id., 369; United 
States vs. Smith; Mauran vs. Insurance Company, 6 Wallace, 
p. 1. 

I do not forget that it was maintained by the counsel for 
the plaintiff in error, that the supreme court of the United 
States, in the Prize cases, 2 Black, 635, favored, if it did not 
expressly affirm, the doctrine of the defense here, and it 
has also been suggested that the same principle is recognized 
by that court in the late cases of Mauran vs. Insurance Com- 
pany, 6 Wallace, p. 1, and Hanger vs. Abbot, Id. 532. 

But after a careful reading of those cases, I do not think 
the court intended to commit itself to any such doctrine. 
On the contrary, the obvious distinctions between public 
wars and civil wars and rebellion are carefully kept in view, 
and impliedly, at least, the principles of those cases, as it 
appears to me, affirm the doctrines which I have endeavored 
to vindicate in this opinion. 

The main question of law that was discussed and consid- 
ered in the Prize cases, was a question of jurisdiction. Cer- 
tain vessels of the claimants, with their cargoes, had been 
seized as prizes by officers of the public vessels of the gov- 
ernment, for alleged violations of the President’s procla- 
mations (in the nature of proclamation of blockade) of the 
19th, 27th and 30th of April, 1861. And on the part of 
the claimants, sustained by a minority of the court, the 
prize jurisdiction of the court was denied, upon the ground 
that at the time of issuing of said proclamations, no such 
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state of war existed, nor could exist, in the absence of any 
act of Congress declaring or recognizing its existence as 
would authorize the issuing of the proclamations or the 
assumption by the President of belligerent rights, and the 
treating of the rebels as enemies, in the sense of interna- 
tional law; and that the term enemy is only applicable to 
citizens and subjects of a foreign state or power at war with 
our own. 

But this objection was overruled by the court, and it was 
held that the President of the United States, in fulfilling 
his duties as commander-in-chief, in suppressing an insur- 
rection, had a right, under the state of things existing in 
the country at the date of the proclamations, and in the 
absence of any legislative sanction, to assume that such a 
state of rebellion and war actually existed in the country as 
would authorize him, for the purpose of suppressing it, to 
exercise the belligerent rights of a sovereign on the princi- 
ples of the international law; and, consequently, to treat those 
engaged in the rebellion to subvert the government, as 
enemies, although they did not thereby cease to be traitors; 
(and it may be added that if they remained traitors, they 
must necessarily continue to be amenable to the municipal 
law,) and that the President’s proclamations were conclu- 
sive on the court of the question, sanctioned, as they after- 
wards were, by the legislative department of the government; 
and that the government also had the unquestionable right 
in its suppression to exert its sovereign rights, as well as 
belligerent rights; and accordingly we find that throughout 
the entire rebellion the President proposed to suppress the 
rebellion by the aid, not only of belligerent rights, as ac- 
. corded by international law, but also by virtue of the sov- 
ereign power of the government. 

In the case of Mauran vs. Insurance Company, the only 
question was, whether the seizure, in May, 1861, of an in- 
sured vessel belonging to Mauran, by the officers and crew 
of a steamer belonging to the so-called confederate states, 
inside of the bar at the mouth of the Mississippi, was a 
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‘“‘capture” within the warranty of the insured found in the 
margin of his policy. The policy of insurance was in the 
usual form, insuring the vessel for one year against the 
perils of the sea, fire, enemies, &c. But it was written in 
the margin of the policy: ‘“ Warranted by the insured free 
from loss or expenses arising from capture, seizure or de- 
tention,” &c. 

On behalf of the insured, it was maintained that, inas- 
much as the so-called confederate states had never been 
recognized by the government as a de facto government, 
and all the operations of the rebels in arms against the gov- 
ernment unlawful and void, they must in this instance, 
stand on the footing and be treated as ordinary “ pirates and 
sailing thieves,” and that the taking by such never opera- 
ted in law to make a capture, being only the acts of indi- 
viduals, not done under color of authority from a rightful 
or de facto government or power; and that in this instance 
the officers and crew of the rebel vessel making the seizure 
of the steamer in controversy, could only be proceeded 
against as “pirates and sailing thieves,” according to the 
established principles of the law of nations, and Crimes 
Act of 1790. 

On the part of the insurers, the opposite doctrine was 
maintained. And it was argued that the question of the 
lawfulness or unlawfulness of the seizure, could never be 
raised in acontroversy between the insurer and the insured. 
That the liability of the former did not depend on the 
legality of the taking, but that they were liable, how- 
ever irregular and unlawful the capture might be; and that 
the taking by pirates and persons without any color of au- 
thority or law, constituted a capture, and consequently the 
taking in this instance was a capture, within the warranty 
in the margin of the policy. 

The court sustained the latter view, and held that the de- 
fendants were not liable. And Justice Nelson, in deliver- 
ing the opinion of the court, after showing that to constitute 
a capture within the warranty of the insured in this case, it 
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was not necessary or material that the taking should have 
been lawful, or done under a commission or authority from 
a regular or lawfully organized government or power, and 
that a de facio government, in possession of supreme power 
to the extent of its jurisdiction, might exist, although with- 
out right, and although it be “a government by usurpation, 
founded, perhaps, in crime, and in the violation of interna- 
tional or municipal law, and of right and justice,” says, 
“we agree that all the proceedings of these eleren States, 
either severally or in conjunction, by means of which the 
existing governments were overthrown, and new govern- 
ments erected in their stead, were wholly illegal and void; 
and that they remained after the attempted separation and 
change of government, in judgment of law, as completely 
under all their constitutional obligations as before.” And 
again: ‘The Constitution of the United States, which is the 
fundamental law of each and all of them, not only afforded 
no countenance or authority for these proceedings, but they 
were, in every part of them, in express disregard and viola- 
tion of it.” 

Now, with my poor powers of comprehension, I must 
concede my inability to discern any sound principle of law 
or reason upon which it can be maintained, that a party on 
whom all the constitutional obligations rest, engaged in the 
commission of an act that is wholly illegal and void, can 
yet be excused and justified as to injuries received and dam- 
ages sustained by innocent parties in consequence of the 
doing of such unlawful act. 

I can see no ground on which to found a doubt. It 
would, it seems to me, be a legal solecism, and the state- 
ment of the proposition, in my view, ought to be sufficient 
for its refutation, and to silence the controversy on the 
question involved in it. 

In the case of Hanger vs. Abbot, an action of assumpsit 
was brought by the latter, a resident of New Hampshire, 
against the former, a resident of Arkansas, for a debt cre- 
ated previous to the late rebellion. And the statute of limi- 
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tations being pleaded that the right of action accrued to 
the plaintiff more than three years next before the com- 
mencement of the suit; and a replication to the plea, that 
by reason of the rebellion all the lawful courts of Arkansas 
where the defendant resided, were closed from the 6th of 
May, 1861, until the first of January, 1865, and that conse- 
quently the period during which the courts were so closed, 
should not be deemed and taken as any part of the three 
years limitation, as pleaded, the question was, whether the 
statute of limitations run during the period the courts in 
Arkansas were closed by reason of the rebellion. 

It was decided that the statute did not run during this 
period, and the replication was held a sufficient answer to 
the plea. 

Clifford, J., delivered the opinion of the court, and inthe 
conclusion of his able and lucid opinion, after reviewing the 
authorities and showing the reasonableness of the doctrine 
which uniformly excludes from the computation of the pe- 
riods of limitation the times during which the legal courts 
of a country in which the suit could be brought, are closed 
by war and violence, and by way of illustrating its absurd- 
ity, if the rule were otherwise, and the closing of the courts 
by the late rebellion was not sufficient to arrest the bar 
of the statute during the period they were so closed, says: 
‘‘Unless the rule be so, (é. e. that the statute ceased to run,) 
then the citizens of a State may pay their debts by entering 
into an insurrection or rebellion against the government of 
the Union, if they are able to close the courts, and to suc- 
cessfully resist the Jaws until the bar of the statute becomes 
eomplete, which cannot for a moment be admitted,” 

Now, it seems to me, the principle announced here is 
directly parallel to the one that I have endeavored to sus- 
tain in the ease now under review, and that it may, with 
even greater propriety and force, be said in our case, that 
unless the rule be as we have maintained it, then vicious 
citizens, desiring to enter into an insurrection or rebellion 
against the government, or to engage in a crusade of mur- 
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der, robbery and spoliation against other citizens, would only 
have to secure confederates enough to be able to success- 
fully resist and defy the civil authorities, compel the gov- 
ernment to resort to its military arm and engage in a war 
or quasi war to suppress them, and when defeated and 
reduced to submission, claim immunity for their illegal and 
nefarious acts, by shielding themselves under the plea of 
belligerent rights, and thus, with complete impunity, their 
diabolical purposes are accomplished ! 

It appears to me, therefore, that a principle so obviously 
absurd, and so fraught with mischief and peril, ought not 
to find favor or countenance in a court of justice, and be 
announced to the world as the law of the land. It has no 
reason or justice to support it. It is plainly inconsistent 
with the established maxim of law, that no right (to the 
wrong doer) can be founded on an illegal act, and is at war 
with the first principles of government, and the reciprocal 
rights and duties of protection and allegiance always sub- 
sisting between the government and its subjects. It more- 
over concedes in the government the elements of self-des- 
truction instead of the rightful powers of self defense and 
preservation which necessarily inhere in all regular gov- 
ernments. 

Better then, and more salutary, as it seems to me, would 
it be, to repudiate such a pernicious principle, and to affirm 
and proclaim the opposite and more just and rational doc- 
trine, that a person who voluntarily violates the laws of his 
country must be responsible for his acts, and amenable to 
the laws so violated, so that if in the future evil disposed 
persons should again be tempted toengagein acriminal effort 
to subvert and destroy the government of this Union, they 
would be confronted with the terrors and penalties of the 
law, and know that they must enter on the unholy work in 
full view of all the hazard and grave consequences that 
might attach to such treasonable enterprize. 

In my judgment, the demurrer to the plea just considered, 
was properly sustained. 
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Since preparing the foregoing views, I have seen in the 
New York papers a report of the decision of the case of Hick- 
man vs. Betts and others, in the supreme court of the United 
States, in which it appears that the same defense was 
sought to be made that is made by the plea in this case 
already considered. But the defense was overruled, and 
the doctrine maintained in this opinion, respecting the ques- 
tion of belligerent rights, as I understand the decision, fully 
affirmed by that emminent court. 

The next question in the order of their importance, (being 
the first error assigned,) which I propose to consider, is the 
demurrer to the replication to the defendant’s second plea. 
It is a plea of the statute of limitations, and avers that the 
action was not brought within one year next after the right 
to bring the same accrued. 

The replication to this pleais, that the plaintiff ought not 
to be barred from maintaining his action, because the said 
action is not barred in manner and form as alleged in the 
plea. 

The office of a replication to a plea certainly is to either 
traverse it or confess and avoid it; and as the replication 
in this instance does neither, it is clearly insufficient and 
liable to demurrer. 

But a bad replication toa plea involves the fate of the 
plea also, and we are required, therefore, to consider the 
question of the sufficiency of this plea, as if it had been 
demurred to. 

In the argument here, this plea’ was sought to be sus- 
tained upon the ground that the act of the 27th of Febru- 
ary, 1866, was invalid, because it impaired the obligation of 
contracts, and was, therefore, within the restrictions of the 
State and National constitutions. This presents a very grave 
question, and although urged here for the first time, we 
deem it proper to consider it, inasmuch as the plea, in my 
judgment, is clearly insufficient, if the law be sustained; but 
if the law be held invalid the plea is, in form and substance 
sufficient. , 
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The authorities bearing on the question under considera- 
tion are very numerous, but I donot propose to review them to 
any extent in this opinion. In a number of cases the courts 
have held that an act of the legislature which revives a debt 
or claim which was previously barred by the statute of lim- 
itations, was invalid and void. On the other hand, numer- 
ous cases are found which go to sustain such an act asa 
valid law. 

After careful examination and consideration, I am not 
prepared to declare the act we are considering unconstitu- 
tional and void. But, in my judgment, the doctrine estab- 
lished in the latter class of cases is much more reasonable 
and just than the opposite doctrine held in the former. And 
the validity of the law, it seems to me, can well be sustained 
both upon principle and authority. 

In my view there is a clear and solid distinetion between 
the vested rights which pertain to a person as a citizen, and 
the mere privileges which may be conferred upon him by 
law. And while in the former case the legislature has no 
power to divest him of such right, it is, in my opinion, 
clearly within the constitutional limits to take away any 
privileges that it may have previously granted. 

In this case the law is in aid of a party who has lost a 
former right to sue by the lapse of time, and confers upon 
him a remedy to enforce a right which, however, was una- 
vailing without the newremedy. While on the other hand 
it takes away from the other party a privilege which he 
previously enjoyed, only because it had been conferred on 
him by the same power which has taken it away. 

This principle is fully recognized and affirmed, as I think, 
in the case of The People vs. Livingston, 6 Wend., 526, and 
the late and stronger case of Exparte McCardle, 7 Wallace, 
506. 

In the former case, Chief Justice Savage, in delivering 
the opinion of the court, after discussing the effect of the 
repealing act of 1828, on proceedings then pending, and 
rights previously existing, says: ‘It will not be denied, I 
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presume, that it is competent for the legislature to repeal 
any act upon which a suit has been brought, and if the 
repeal is absolute, such suit is at an end.” 

In the latter case, McCardle was before the supreme court 
of the United States, by appeal on a writ of habeas corpus. 
The jurisdiction of the court, in such cases, was conferred 
by the act of Congress of the 5th of February, 1867, so that 
when the appeal was taken, the court then having jurisdic- 
tion, McCardle had the undoubted right, under that law, to 
prosecute his appeal in that court. But while the appeal 
was pending, and after the same had been elaborately ar- 
gued, the act of the 28th of March, 1868, was passed, 
repealing the act of the 5th of February, 1867. It was 
held that the repeal of the act last cited, upon which the 
proceedings were founded, was an end of the case, and the 
appeal was accordingly dismissed for want of jurisdiction in 
the court to proceed with it. And the doctrine is distinctly 
recognized and affirmed, that no judgment could be ren- 
dered in a suit after the repeal of the act under which it 
was brought and prosecuted, though it might be pending at 
the time the repealing law was enacted. 

The rule laid down in these cases, it seems to me, is well 
founded, and is decisive of the question of the validity of 
the act now in question, as the act is in effect no more than a 
repeal of a previous law upon which alone the defendant’s 
privilege or right to plead the statute of limitations was 
founded. 

The act, too, it must be remembered, was passed under 
an extraordinary state of facts and circumstances during 
the late rebellion. And to hold that the legislature had no 
power to say that, in times of war, violence and confusion 
throughout the State, the statute of limitations should not 
run, or that a certain period of such time should not be 
counted in computing the statute of limitations, especially 
where the lawful courts in which the plaintiff might sue were 
closed during such period, as was the case here, would be 
to concede a feebleness and incompetency in the sovereign 
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power of the State to defend and protect her citizens, that 
I am wholly unprepared toadmit. Hanger vs. Abbot, 6 Wal- 
lace, 532. 

The case of Wyatt vs. Morris, 2 W. Va. Rep., 575, affirms 
a parallel principle to the one involved in the present case, 
and I think the authorities cited by the counsel for the 
plaintiff in error in that case, fully sustain the foregoing 
views and the validity of the act under consideration. 

The act we have just considered, therefore, being a valid 
law, it of necessity follows that the plea under consideration 
is insufficient, and presented no bar to the plaintiff’s action. 
And the replication to it being, as we have seen, also bad, 
the demurrer to it should have been sustained and the plea 
held for naught. Hoke, ex’r, vs. Hokes, 3 W. Va. Rep., 561. 

But as the issue on the replication was an immaterial 
one, the error in overruling the demurrer to the-replica- 
tion could not be to the prejudice of the plaintiff in error, 
and, consequently, he cannot be heard here to complain. 
Urton vs. Hunter § Harris, 2 W. Va. Rep., 83. 

Another error assigned, is the overruling of the defend- 
ant’s motion for a change of the venue. 

The evidence on this pvint is contradictory, and I am 
not able to see that the court committed an error in refusing 
the motion, especially as the verdict of the jury would not 
seem to indicate the existence of that unusual degree of 
prejudice claimed to have prevailed in the county against 
the plaintiff in error. And as this question is more elabo- 
rately considered in the case of Caperton vs. Bowyer, decided 
at the present term, I do not deem it necessary to notice it 
further. 

Another error, it is suggested, consisted in sustaining the 
demurrers to the defendant’s fourth and sixth special pleas. 

Both of these pleas, I think, are clearly bad, and conse- 
quently, the demurrers to them were properly sustained. 

It is also claimed that the court erred in not excluding 
the evidence offered by the plaintiff, mentioned in defend- 
ant’s second bill of exceptions. 
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This evidence related to the subsequent imprisonment of 
the plaintiff at Richmond and Salisbury, and tended to 
show a continuation of the trespass and illegal imprison- 
ment of the plaintiff, originally committed by the defend- 
ant, and the consequential injury and damages resulting 
from such illegal arrest and imprisonment, and was, there- 
fore, in my judgment, clearly proper and pertinent evidence. 
‘I think the court committed no error in excluding from 
the jury the pardon granted to the defendant by the Presi- 
dent of the United States, as I am aware of no principle of 
law that would make it proper or competent evidence. 

The remaining error assigned and insisted on, is the 
ruling of the court in refusing the instructions asked by the 
defendant, mentioned in his fourth bill of exceptions, and 
in giving those which were given in lieu thereof. 

These instructions are quite numerous, and some of them 
not entirely free from ambiguity. But after minute exami- 
nation, and the best consideration [ have been able to be- 
stow upon them, I have failed to discover any such sub- 
stantial objection to any of them, whether given or refused, 
as would, in my apprehension, justify'a reversal of the 
judgment. 

Upon the whole case, therefore, Iam brought to the con- 
clusion to affirm the judgment, with costs and damages. 


Maxwell, J., concurred in the affirmation of the judgment. 


JUDGMENT AFFIRMED. 
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Wheeling. 


WituraMm H. Frencu vs. ANDREW WHITE. 
January Term, 1870. 


1, It isnot error in the court below to instruct the jury in an action for false 
arrest and imprisonment, that if the jury believe from the evidence that 
the defendant, assuming to act as an officer of the so-called confederate 
government, and at the time of committing the wrong complained of, was 
engaged in an effort to subvert the government, and that in pursuance of 
such illegal and treasonable purpose, and as a means to its accomplish- 
ment, arrested and imprisoned the plaintiff, that then the law would im- 
ply malice from such illegal proceedings and arrest, and that such pre- 
sumption of malice could not be rebutted. 


2. The plea known as “ belligerent rights” again refused. 


This was an action of trespass on the case brought by 
Andrew White against William H. French, in the cir- 
cuit court of Mercer county. The declaration was filed 
at November rules, 1866, and averred the false arrest and 
imprisonment of the plaintiff by the defendant, in June, 
1862. The defendant entered several pleas, which were 
similar to those in the case of Caperton vs. Martin, infra, and 
were disposed of here in like manner with the pleas in 
that case. 

The other questions in the case are stated by Judge Berk- 
shire in his opinion. 


Hon. N. Harrison, judge of the circuit court of Mercer, 
presided on the trial of the case. 


Lee and Boggess for the plaintiff in error. 
Stanton g¢ Allison for the defendant in error. 
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BERKSHIRE, J. It is only necessary, in this case, to con- 
sider the first and second errors assigned, as all the other 
questions found in the record were considered and decided 
adversely to the plaintiff in error here, in the case of Caper- 
ton vs. Martin, infra. The errors we are to consider relate 
to the charge or instruction given by the court to the jury, 
mentioned in the defendant’s first bill of exceptions. The 
first objection urged against the instruction complained of 
was, because the instruction told the jury that the law im- 
plied malice on the part of the defendant, in committing 
the wrong and trespass complained of, from the facts sup- 
posed in the instruction. 

The instruction was in substance, that.if the jury believed 
from the evidence that the defendant, assuming to act as an 
officer of the so-called confederate government, and at the 
time of committing the wrong complained of was engaged 
in an effort to subvert the government, and that in pursu- 
ance of such illegal and treasonable purpose, and as a means 
to its accomplishment, arrested and imprisoned the plaintiff, 
that then the law would imply malice from such illegal 
proceedings, and arrest; and that such presumption of mal- 
ice could not be rebutted. 

It seems to me that this is a fair legal proposition, and 
Iam not able to see any well founded objection to it. 

That a sane person is conclusively presumed to intend 
the natural consequences of the acts committed by him is a 
fundamental legal maxim, never questioned; and hence, inthe 
case of a deliberate homicide, by a sane person, the law con- 
structively presumes malice; and so it has been held that, 
the deliberate publication of a calumny, by a party knowing 
it to be false, raises a conclusive presumption of malice on the 
part of the publisher. Bowdell vs. Osgood, 3 Pick., 379; 
Hare vs. Wilson, B. and C.,643; Rex vs. Shiply, 4 Doug., 177; 
1 Greenleaf, § 18. 

It seems to me, therefore, to be a sound and perfectly 
tenable proposition that, in case of a deliberate arrest and 
imprisonment of a person without color of authority or ex- 
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cuse, the law would necessarily imply malice on the part of 
the wrong doer. But it is objected, secondly, that the 
court erred in saying that the presumption of malice in the 
ease supposed, was incapable of being rebutted. The latter 
proposition, it appears to me, is a necessary consequence of 
the former, and that they must stand or fall together. The 
proposition is that such presumptions as the law implies 
from certain ascertained and conceded facts cannot be 
rebutted. Ido not perceive how this could be done, with- 
out denying the law itself. The legal inferences of the law, 
whatever they may be, from undisputed and established 
facts, are certainly conclusive, so far as they go, and cannot 
be rebutted or explained by evidence. In the case of the 
publication of the libel, before referred to, it was held that 
the presumption of malice was conclusive, and a fortiori, it 
must, as it seems to me, be so held in this case. 

I am, therefore, of opinion to affirm the judgment with 
costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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CHbeeling. 
ALLEN T. CapertTon vs. CHRISTOPHER M. NICKEL. 


January Term, 1870. 


1, On the calling of a case for trial, the court below sustained a motion 
made by the defendant, to quash the panel or array of jurors, because 
they were not summoned according to law, and ordered the sheriff to 
forthwith summon a sufficient number of qualified jurors for the trial o¢ 
the case, and instructed him that, in summoning such jurors he was not 
bound to exclude any juror upon the ground that he had been one of the 
panel or array before quashed, if there were no other objections to him 
asa juror. HELD: 


That there was no error in the directions of the court to the sheriff, nor 
in summoning jurors who had been previously summoned as the 
panel or array for the term, which, on motion of the defendant, 
had been quashed. 


2, A case adjudicating the same questions in relation to “belligerent rights” 
and the plea of the statute of limitations, as the case of Caperton vs. Mar- 
tin, infra. 


This case arose in Monroe county. The declaration was 
filed at August rules, 1866, and alleged false arrest and im- 
prisonment by the defendant. The case was analagous, as 
to the pleadings, to the case of Cuperton vs. Martin. The 
only other question in the case is stated by Judge Berk- 
shire in his opinion. 

The trial was had in July, 1867. 


Hon. N. Harrison, Judge of the circuit court of Monroe, 
presided on the trial of the case. 


Lee and Boggess for the plaintiff in error. 
Stanton ¢ Allison for the defendant in error. 
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BeErksHIRE, J. All the errors assigned in this case, ex- 
- cept the first, were considered and overruled in the case of 
Caperton vs. Martin, infra. It is, therefore, unnecessary to 
consider them here. 

The error which we are required to consider, relates to 
the manner in which the jury that tried the case was sum- 
moned. 

It appears that when this case was called for trial, the de- 
fendant moved the court to quash the panel or array of 
jurors which had been summoned for the term, upon the 
ground that the jurors aforesaid had not been summoned ac. 
cording to law. The court sustained the motion and set aside 
the said panel or array, and thereupon ordered the sheriff of 
the county to summon forthwith a sufficient number of 
qualified jurors for the trial of said cause, and instructed 
the sheriff that in summoning said jurors he was not bound 
to exclude any juror on the ground that he had been one of 
the panel or array before quashed, if there were no other 
objections to him as a juror. 

It is to the ruling of the court directing or notifying the 
sheriff that he was not required to exclude the former jurors, 
in making up the jury to try the present case, that the plain- 
tiff in error mainly complains of. The law then providing 
the mode of summoning jurors for the term of each circuit 
court is the 10th section of chapter 120 of the act of the 
4th of November, 1863; which act amends and re-enacts 
certain sections of chapter 162 of the Code of 1860. 

The 14th section of this chapter of the Code, however, 
was not repealed or amended by the act first cited, and was, 
therefore, the law governing the case at the time of the trial. 
It provides that ‘nothing contained in the preceding sec- 
tions shall prevent any court from issuing writs of venire 
facias in term time for additional jurors, or requiring other 
jurors to be summoned whenever it shall be found necessary 
for the convenient dispatch of business, &c.” 

The authority of the court to require the jurors, in this 
instance, to be summoned for the “convenient dispatch of 
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ex- business,” is clearly conferred by this section. But the law 
e of is silent as to who may be summoned by the sheriff, and 
y to how and where they are to be summoned; and in the ab- 
sence of any legal restrictions or directions to guide the 
8 to sheriff in the discharge of such duty, I think it very clear, 
um- that it was competent for him tosummon any qualified juror 
he might choose, and I can see no possible objection to 
de- summoning jurors from among those who constituted the 
y of panel or array that had been set aside because not made up 
the and summoned according to law. 
aC. They had doubtless been summoned from different parts 
‘ide of the county in which the case was tried, and were, there- 
T of fore, more likely to be proper and suitable jurors than the 
r of by-standers, which the sheriff would otherwise be compelled 
ted or authorized to summon. 
and Ido not, therefore, perceive any error in the direction 
e of given by the court to the sheriff, nor in summoning jurors 
her who had been previously summoned, as the panel or array 
for the term which, on the defendant’s motion, had been 
the quashed. | 
ors, The judgment, in my opinion, should be affirmed with 
ain- costs and damages. 
‘ing 
suit The other judges concurred. 
the 





JUDGMENT AFFIRMED. 
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ALLEN T. CApPERTON vs. Puitie Bowyer. 
January Term, 1870. 


1. A case in which there was no error in the refusal of the court below to 
grant a changeof venue, there being counter affidavits, and the verdict of the 
jury being moderate in amount, would not indicate the existence of the 
prejudice alleged. 


2. A circuit court may adjourn and continue its sessions to another place than 
the county seat, when the court house is undergoing repairs and is unfit 
to be occupied. 


3. A case in which the the principles decided in Caperton vs. Martin, infra, on 
the questions of the plea of “ belligerent rights,” pardon of the President, 
and the statute of limitations, are again pronounced. 


This was an action for false arrest and imprisonment of 
the plaintiff, Philip Bowyer, by Allen T. Caperton, the de- 
fendant, the latter a provost marshal for the so-called con- 
federate authorities during the late rebellion, in the county 
of Monroe, brought in May, 1866, claiming 10,000 dollars 
damages, in the circuit court of Monroe county. The de- 
fendant filed similar pleas to those in the case of Caperton 
vs. Martin, infra, and they were determined in like manner 
by this court. The jury found a verdict for 833 dollars 
damages. 

Two questions only were adjudicated in this court, except 
those just mentioned, in this case, as appears by the opinion 
of the judge deciding it, viz: concerninga change of venue, 
and the removal of the session of court from the court house 
of the county to the Salt Sulphur Springs. 

On the change of venue there were the affidavits of sun- 
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dry persons that they did not believe the defendant could 
obtain a fair trial in Monroe county, owing to the prejudice 
excited against him by reason of his having exercised the 
office of provost marshal for the confederate government in 
that county during the rebellion, and the fact that qualified 
jurors could only be taken from the class who could take 
an oath that they had been loyal to the United States gov- 
ernment, and had not aided the rebellion. These were met 
by counter affidavits of parties who declared that they did 
not believe such bias or prejudice existed against the de- 
fendant as would prevent them from doing him justice upon 
the evidence adduced in the case. 

The question concerning the removal of the session of 
court when the case was tried, was made on the refusal of 
the court below to arrest the judgment becanse of such 
removal. 

It appears that in July, 1867, when the case was heard, 
and whilst the court was in session, an order was made 
reciting that the court house of the county, located at 
Union, being in bad condition and requiring immediate 
repairs, and the workmen employed to make the repairs 
being then engaged in making the same, and that during 
the said repairs the court house would not be in a condition 
to be occupied, it was, therefore, ordered that the remainder 
of the term should be continued and held at Salt Sulphur 
Springs, about three miles distant. 

The defendant brought the case here for review. 


Hon. N. Harrison, judge of the circuit court of Monroe 
county, presided on the trial of the case. 


Lee and Boggess for the plaintiff in error. 
Stanton g¢ Allison for the defendant in error. 


Brown, President. 

This was a motion for a change of venue upon the allega- 
tion that the defendant would not have a fair trial becanse 
of prejudice against him. 

VoL. Iv. 12 
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In support of the motion are the affidavits of a number 
of witnesses, taken without notice, stating substantially that, 
in the opinion of the affiants, the defendant could not have 
a fair trial by any jury likely to be selected in the county; 
and in opposition to the motion are the affidavits of a num- 
ber of witnesses, taken also without notice, to the effect 
that, in their opinion, no such prejudice exists among the 
jurors or voters of the county as to prevent their doing jus- 
tice to the defendant upon the evidence adduced in the case, 
The court, upon consideration of the affidavits and counter 
affidavits filed, and the circumstances of the case, in a writ- 
ten opinion, declared that it could not come to the conclu- 
sion that impartial justice could not be done to the defend- 
ant by a jury of the county, especially as the court in every 
instance, when applied to by the defendant, had directed a 
special jury to be empaneled under the 25th section of Code 
of 1860, p. 691, and in all such cases subjected each juror 
to the sifting test propounded by sec. 21; and that the court 
had no reason, from the character of the verdicts already 
rendered against the defendant, in other cases at that term, 
or otherwise, to believe that he could not obtain a fair and 
impartial trial of this case in the county; and that it would 
occasion great inconvenience, amounting almost to a denial 
of justice to the plaintiff, to send the case to another county, 
under the circumstances of the case as stated in the said 
opinion. And the court overruled the motion for a change 
of venue. 

To this ruling the defendant excepted, and the same is 
assigned for error here. In the case of Ingersoll vs. Wilson, 
2 W. Va. Rep., 59, and Ott vs. McHenry, idem 73, the evi- 
dence was all on one side, and the fact not disputed, that a 
fair trial could not probably be had before a jury of the 
county; but in this case the evidence is conflicting, and the 
case one which, in the opinionof the court, is entitled to 
consideration. 

There is no error in the refusal of the court to change 
the venue in this case. And the verdict of the jury, upon 
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the facts of the case, is moderate in amount, and gives no 
indication of the prejudice alleged, but rather corroborates 
the opinion of the court in the premises. 

The other points relative to the alleged defence of bellig- 
erent rights, and the President’s pardon to the defendant 
for complicity in the rebellion, and the alleged unconstitu- 
tionality of the act of March 4th, 1865, prohibiting the com- 
putation of the time of the war within the period of limita- 
tion of actions, and the questions of pleading, &c., have all 
been duerniincd and disposed of in the case of Ca aperton vs. 
Martin, infra. There is, however, another point raised in 
this case not made in the case against Martin, and that is 
the removal of the court to the Salt Sulphur Springs, for the 
reason assigned in the order of court: that the court house 
was then undergoing repairs, and was unfit to be occupied. 
The case comes within the provision of the statute on the 
subject, in the Code of 1860, and the objection to the removal 
was properly overruled. 


The judgment, therefore, of the court below, must be 
affirmed, with costs and damages to the defendant in error. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Tue Batrimore & Onto Rar~roap Company vs. CHARLES J. 
FAULKNER. 


January Term, 1870. 


1. If the intervention of a jury is waived and the evidence is heard by the 
court and judgment rendered, without issue having been joined, it is as 
equally erroneous as though the case had been tried by a jury. 


2. The want of a similiter is not error after verdict. Code of Va. chap. 181, 
sec. 3. 


3. A plea of the statute of limitations concludes with a verification, and should 
be replied to before trial, and the want of replication is not cured by 
verdict. 


4, The time excluded by law from the operation of the statute of limitations, 
in actions of assumpsit, is from the 17th of April, 1861, to the 1st of 
March, 1865. 


The summons in this case was dated July 17th, 1867, and 
was returnable to August rules following, when the decla- 
ration was filed. The latter claimed for professional ser- 
vices as an attorney and counseller at law rendered by the 
plaintiff to the defendant. It contained several counts in 
indebitatus assumpsit as per bills of particulars filed, a special 
count for an agreement for an annual retaining fee of 100 
dollars, counts for money paid out, &c., and on an account 
stated. The aggregate of the account of the plaintiff was 
2,278 dollars and 48 cents, subject to credits amounting to 
1,468 dollars and 70 cents, leaving a balance of 809 dollars 
and 73 cents, to which was added an item of 55 dollars and 
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55 cents costs paid by the plaintiff for the defendant. The 
account began in November, 1851, and the last item was 
dated in November, 1859. The defendant pleaded non- 
assumpsit and set off, and a special plea of the statute of 
limitations. 

It appears that there was never any replication filed to 
either of these pleas, or issue joined. 

At the June term, 1868, the intervention of a jury was 
waived, and the court proceeded to hear the evidence, and 
judgment was rendered for the full amount of the debt 
claimed, with interest from April Ist, 1861. 

The evidence introduced by the plaintiff below was prin- 
cipally documentary, with the exception of his own testi- 
mony, which proved his account in full. The defendant 
introduced no testimony. The defendant brought the case 
here on a writ of supersedeas, alleging for error as follows: 

‘1, That the court erred in trying said case and giving 
judgment against your petitioner, without any replication 
ever having been filed to either of your petitioner’s said 
pleas, or without any issue joined in the case. 

‘‘2. That the court erred in giving judgment against your 
petitioner, on the plea of non-assumpsit, instead of giving its 
judgment in favor of your petitioner, upon the pleadings 
and proofs in the case, because the evidence was insuffi- 
cient to make out the plaintiff’s case, and failed to show him 
entitled to the amount for which the judgment was ren- 
dered. 

“3. That if the plaintiff was entitled, upon the evidence, 
to recover any amount against your petitioner, it was a much 
less sum that for which the judgment was rendered. 

“4, That the court erred in giving judgment against your 
petitioner on its special plea of non-assumpsit infra quinque 
annos. The claim of the plaintiff was barred by the statute 
of limitations and the judgment of the court, upon that 
plea, should have been in favor of your petitioner.” 


Hon. Thos. W. Harrison, judge of the III. circuit, was 
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holding the term of the circuit court of Jefferson county, at 
the trial of the case. 


Lee for the plaintiff in error. 


Faulkner for the defendant in error. 

The doctrine is undoubtedly well settled, that wherea cause 
issubmitted toa jury,without an issue joined between the par- 
ties and a verdict is rendered, and judgment entered thereon, 
that the verdict must be set aside and the judgment reversed. 
This necessarily results from the nature of our legal system, 
by which no jury can be legally empanelled in any cause, 
until after an issue in fact, consisting of an affirmative alle- 
gation on the one side, and a negative allegation on the 
other, has been evolved by the pleadings. This doctrine, 
however, has no application to a case like the present, 
where the parties by consent dispense with a jury, and sub- 
mit their case upon its merits to the decision of the court, 
either upon a case agreed, or upon the evidence of one of 
the parties alone, which is substantially and in effect a case 
agreed. This discrimination rests not only upon the plain- 
est principles of practice and pleading, but is fully sustained 
by the court of appeals of Virginia, in the recent case of 
Sawyer vs. Corse, 17 Grattan, p. 230. Joynes, J., delivering 
the unanimous opinion of the court in that ease, and refer- 
ring to the position taken by counsel, that the judgment 
should be reversed, because there had been no issue joined 
on the record between the parties, says: ‘* This objection 
cannot be sustained. A case may be submitted to the court 
on a case agreed without a plea, as well as with one, and it is 
sometimes done without either declaration or plea. The de- 
fect of pleadings is cured by the agreement. When there is a 
declaration and no plea, as in the present case, the plaintiff’s 
cause of action as set forth in the declaration, is submitted 
to the court without reference to any particular form of de- 
fence, and the defendant is entitled to judgment, if the facts 
stated afford him a defence of which he might have availed 
himself under any form of pleading”. 











ww mS , 


or! 











COURT OF APPEALS OF WEST VIRGINIA. 183 





Jan’y Term, B. and O. R. R. Co. vs. Faulkner. 1870. 








This objection should not have been taken by the com- 
pany, even if it were available, as it was at the instance and 
suggestion of the company that the cause was withdrawn 
from the jury, and submitted to the court one week in ad- 
vance of the day fixed for the regular trial of the case; in 
the absence of most of the plaintiff’s witnesses, and of some 
documentary evidence, which might have been laid before 
the court, and under the full impression, that it was a fair 
and bona fide proposition to dispose of the case in a mode 
and by a tribunal most satisfactory to the defendant in the 
court below. 

Where a case is heard by the judge, and there is an ex- 
eeption to his decision, and the evidence spread upon the 
iecord, the appellate court must regard the case as upon a 
demurrer to evidence, considering the appellant as the de- 
nurrant. 18 Grattan, 842. The demurrant admits all that 
may reasonably be inferred by a jury from the evidence. 2 
hand., 857; 2 Wash., 210; 6 Mauf., 326. 


MaxwWeELL, J. The first ground of error assigned is, that 
the court erred in trying the case and giving judgment 
against the petitioner without any replication ever having 
been filed to either of petitioner’s pleas, or without any 
isme joined in the case. There were two pleas filed by 
the defendant below, one the general issue, and the other 
the plea of the statute of limitations, on neither of which 
wat issue joined. The trial of the case was had before the 
cowt instead of the jury, under section 38 of ch. 162, Code 
of Va., 1860, p. 693. The intervention of a jury was by 
conent dispensed with, and the cause submitted to the 
cour;, and the court having heard the evidence and argu- 
ment of counsel, rendered a judgment for the plaintiff. 

The court occupied precisely the relation to the case that 
a jury would have done if the case had been tried by a jury. 
Pryorvs. Kuhn, 12 Gratt., 615; Wickham and Goshorne vs. 
Lewis Martin g Co., 18 Gratt., 427. 
It wis not submitted to the court on a case agreed, as 
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was the case of Sawyer vs. Corse, 17 Gratt., 230, relied on 
by the counsel for the defendant in error. 

If, in this case, there would have been error for the want 
of issues, if the case had been tried by a jury, such error is 
not waived in consequence of the trial by the court in place 
of the jury. 

In respect to the plea of the general issue, it was long 
ago decided that a failure to add a similiter was not error 
after trial. Brewer vs. Turpley, 1 Washington, 363. And 
it is expressly provided in the Code of Va., 1860, ch. 181, sec. 
8, that the want of a similiter shall not be error after ver- 
dict. So that, as to the plea of non-assumpsit, there was 
no error in trying the case without a formal issue. 

But the plea of the statute of limitations, which con 
cludes with a verification, and in which an issue could not be 
made by the addition of a simiilier should have been repliel 
to before trial, and the want of replication is not cured by 
the judgment rendered. Tailey’s Executor vs. Donald ¢ Ca, 
4 Munford, 430; Green vs. Dulany, 2 Munford, 518. 

The second ground of error assigned is, that the court 
erred in giving judgment against the petitioner on the pha 
of non-assumpsit, instead of giving its judgment in favor of 
the petitioner upon the pleadings and proofs in the case, 
because the evidence was not sufficient to make out the 
plaintiff's case. 

The evidence certified is sufficient to warrant a judgment 
for the amount recovered, so that this point is not well made; 
and this is also an answer to the third assignment of error. 

The fourth cause assigned as error is, that the court ered 
in giving judgment against the petitioner, notwithstanding 
the bar of the statute of limitations. 

The plea filed excludes the time from the 17th cay of 
April, 1861, to the 27th day of February, 1866, whik the 
time excluded by law is from the 17th day of April, 1861, 
to the Ist day of march, 1865, in actions of assumpsit. 
Gore vs. McLaughlin, 3 W. Va. Rep., 489. This is a nistake 
to the advantage of the defendant in error. 
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It is not necessary or even proper to express any opinion 
as to the amount barred, or not barred, because the case will 
have to go back to be tried over again for want of issue on 
the plea of the statute of limitations. 

The judgment complained of will have to be reversed, 
with costs to the plaintiff in error, and the cause remanded 
for a new trial to be had upon the principles herein indi- 
cated. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Kuun, Netter & Co. vs. Mack & Brotuers. 


January Term, 1870. 


. It is not error to hear and determine a chancery cause, if it is ready for 
hearing, although not formally set for hearing as to all the parties, no 
objection being made for that reason. 


. A bill may be dismissed at the same term that the injunction is dissolved, 
if the cause is heard upon its merits. 


. If the court pronounces an erroneous decree in relation to the interest of 
parties who are not in court, that does not prejudice parties who are in 
the suit, it is not matter of which the latter can complain. 


. The trustee or cestui que trust cannot go into a court of equity to enjoin a 
sale of trust effects under an execution issued and levied by virtue ofa 


subsequently acquired judgment, there being a complete and adequate 
remedy at law. 


. A reservation to the grantor in a trust deed conveying personal property, 
which is inconsistent with the object of the trust and adequate to the de- 
feat thereof, is null and void as to creditors. 


William H. Busch, being largely indebted to Mack & 
Bros., on the 26th day of November, 1866, executed to one 
P. L. Wilson, a deed conveying a leasehold estate claimed 
by him in a store-room in Parkersburg, occupied by him as 
a clothing store, and also certain rooms occupied and used 
by him as working rooms for making up clothing, together 
with the counters, shelves, and fixtures of said store-room, 
the sewing machines and tailors’ implements in the room, 
and all cloth goods, wares, merchandise, and stock then in 
the store-room, or that might be placed therein in renewal 
of stock, in trust to secure the payment of several debts due 





_~. —- ket Oo orikwt @ = Gea & 


rN 


COURT OF APPEALS OF WEST VIRGINIA. 187 





_— 


Jan’y Term, Kuhn, Netter & Co. vs. Mack & Bro’s. 1870. 





Kuhn, Netter & Co., Hull & Flanagan, J. R. & T. 8. Phil- 
lips,and Marcus, Fichheimer & Co. <A further provision 
stipulated that if there was a failure to pay off the debts in 
one year from date, or if Busch attempted to remove the 
goods, ‘‘except such part of said stock as may be sold in the 
regular course of his business,” &c., that the trustee might 
enter and sell, &c. The deed was duly acknowledged by 
Busch, and admitted to record on the 27th day of Novem- 
ber, 1866. Subsequently to this Mack & Brothers obtained 
a judgment, in the circuit court of Wood county, against 
Busch, for a debt amounting to 2,388 dollars and 93 cents, 
with interests and costs; upon which they afterwards, to 
wit: on the the 9th day of May, 1867, caused an execution 
of fieri facias to issue, which was levied by the sheriff upon 
the stock of goods, &c., which had been thus previously 
conveyed to secure the debts due Kuhn, Netter & Co., &e. 
The latter firm and the other trust creditors filed a bill in 
the circuit court of Wood county, in June, 1867, setting up 
their deed of trust and the rights acquired by them, and 
stating the ruinous sacrifice that would follow if the goods 
should be sold under the unlawful levy that had been made, 
and praying the court to protect them by an injunction to 
restrain such sale, and for general relief. 

At the September term, 1867, the defendants, Mack & 
Brothers, answered the bill. They admitted the execution 
of the trust deed, and that they had caused their execution 
to be levied upon the property mentioned in the bill. They 
did not deny the existence or the justness of the debts in- 
tended to be secured by the deed, but they charged that the 
same was made with intent to hinder, delay, and defraud 
the creditors of Busch, and they relied upon the fact that 
Busch retained the possession and use of the property con- 
veyed as the evidence thereof. 

They also stated that, at the time of the execution of the 
trust deed, Busch had, by deed dated 23d of November, 1866, 
- conveyed to one Philip Dolmeyer, in trust for the use and 
benefit of his wife, and to indemnify her for the maiden 
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property which had gone to the use of Busch, estimated to 
be of the value of 1000 dollars, a lot in the city of Parkers. 
burg, of 80 feet front, and running back 94 feet, and they 
exhibited a copy of this deed with their answer. They also 
referred to and exhibited another deed made by Busch to P, 
L. Wilson, dated the 15th of April, 1867, by which he con- 
veyed certain book accounts omitted in the deed of the 26th 
of November, 1866, for the same uses and purposes expressed 
in the last named deed, and these deeds were relied on as 
evidence of the fraudulent character of the deed of the 26th 
of November, 1866. They also denied that the goods levied 
on were the same goods that were on hand when that deed 
was executed, and charged that they were other and different 
goods acquired by Busch, after the assignment made by 
him to Kuhn, Netter & Co. 

On filing this answer, the defendants gave notice of mo- 
tion to dissolve the injunction. No replication was filed to 
the answer, nor was the cause at any time set for hearingas 
to all the parties. 

At the April term, 1868, the decree of the court states 
that the cause came on “‘to be heard on the bill and exhibits 
filed therewith, answer of the defendants, with replica 
tion thereto, and exhibits filed therewith, and the proofs 
taken in the cause, and was argued by counsel,” and the 
court pronounced a final decree, declaring that the deed of 
trust given to secure the complainants, Kuhn, Netter & Co., 
&c., had been made to hinder and delay creditors, and was, 
therefore, fraudulent and void. The injunction was also 
dissolved and the bill dismissed with costs. Leave was 
given the defendants to withdraw the injunction bond, for 
the purpose of securing a recovery thereon, to be applied as 
a credit to the writ of jieri facias of Mack & Bros., and it was 
further provided that if such recovery should not be suffi- 
cient to satisfy the writ of fieri facias and costs of suit, that 
the property conveyed to Dolmeyer for the benefit of the 
wife of Busch, should be charged with a lien to the extent 
of such deficit; and this latter deed was also declared to 
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have been executed with intent to hinder and delay credit- 
ors, and was therefore fraudulent and void. All of the 
parties mentioned in the trust deed were complainants in 
the cause, and Mack & Bros., and Mattingly, the sheriff of 
Wood county, were the defendants. 

The complainants appealed from the decree, and alleged 
error as follows: 

“61. It was error for the court to hear the cause and pro- 
nounce a final decree in the same at the time it did, no repli- 
cation having ever been put in to the answer nor any dispo- 
sition taken on behalf of your petitioners, and the cause 
having never been set for hearing regularly or otherwise. 

“62. If the court could properly have dissolved the injunc- 
tion (which your petitioners, however, do in no manner ad- 
mit), it was error for the court to go on at the same time 
and dismiss your petitioners’ bill. It should have stood over 
until the next term, to give your petitioners opportunity to 
show cause against such dismission. (Code, ch. 179, § 14.) 

“3. It was error for the court to undertake to pass on the 
deed to Dolmeyer for the benefit of Mrs. Barbara Busch, 
and to pronounce it fraudulent and void, and to charge the 
property thereby conveyed with the debt due to the defen- 
dants. Neither the said Busch, nor the said Dolmeyer, nor 
the said Barbara Busch, was a party to the cause. 

“4, If the decree had been otherwise right, (which, how- 
ever, your petitioners do in no manner admit,) it was error 
for the court to pronounce the deed of trust absolutely void 
instead of void as to the said defendants in respect of their 
debt, and thus to deny your petitioners the right to the sur- 
plus, after satisfying the defendants’ demand to a proper 
account. 

“5, And-chiefly: On the merits, it was error for the 
court to pronounce the deed void, and to deny to your peti- 
tioners proper relief on their bill.” 

“1, There was nothing in the terms or provisions of the 
said deed of trust which stamped it as fraudulent upon its 
face. 
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‘2. There was no legal or sufficient proof in the cause 
that the debts due your petitioners, or any of them, were 
not just and bona fide, or that the said deed was made with 
the fraudulent intent imputed in the answer, or under such 
circumstances as would bring it within the provisions of the 
statute which denounces and avoids conveyances made with 
intent to delay or defraud creditors, purchasers, or others.” 


Hon. Geo. H. Loomis, judge of the circuit court of Wood 
county, presided on the hearing of the cause. 


Lee and Hutchinson for the appellants. 


Jackson § Small for the appellees. 

The decree shows that the cause was heard upon the bill, 
answer, and replication thereto. The cause was regularly 
heard and fully argued, and in such case, the cause will not 
be retained for any further proceedings, but the bill will be 
thereupon dismissed with costs. Rowton vs. Rowton, 1 H. 
& M., 110; Byrne vs. Lyle, 1H. & M. 7. 

The injunction was granted on the 10th of May, 1867, 
and the cause was heard and decree pronounced, 27th of 
April, 1868. Ifthe appellants did not take depositions, it 
was their own omission, and it is no ground of complaint 
on their part. 

The cause was heard without any objection on the part 
of the appellants, and consent will be inferred, and though 
it had not been regularly set for hearing, in such a case, 
the rule is the same as if it had been set for hearing, viz: 
the answer, whether responsive to the bill or not must be 
taken as true. 2 Rob. Old Prac., p. 312, and authorities 
there cited. ° 

Again, the statute provides that no decree shall be re- 
versed for want of replication to the answer, where the de- 
fendant has taken depositions as if there had been a repli- 
cation. Code of 1860, chap. 181, sec. 4. 

The bill shows upon its face that the party was not enti- 
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tled to an injunction. There was no equity in the bill; 


equity has no jurisdiction to enjoin the sale of property seized 
on execution, on the application of a third party claimimg 
the possession on the ground of prior incumbrance, or as 
trustee of the property. Hilliard on Injunction, page 212. 
Watkins vs. Logan, 3 Mun., p. 20; Bowyer vs. Creigh, 3 Rand., 
p. 25; Allen vs. Friedland, 8 Rand., p. 170. 

Where the object of a bill will be answered by restrain- 
ing the proceeds of a sheriff’s sale in his hands, the sale of 
the property ought not to be enjoined. 3 Green., ch. 322. 

The court below, as the decree shows, did not vacate the 
deed made by Busch to Dolmeyer, for the benefit of Mrs. 
Barbara Busch, but only expressed the opinion that the 
deed was void, and expressed the further opinion that the 
judgment of Maek & Bros. was a lien upon the lot of land 
therein conveyed. The opinion upon that question does not 
in any way affect the interest of W. H. Busch, or his wife, 
or Dolmeyer; and if there is any error in the opinion of 
the court so expressed, it will be regarded as surplusage. 

If the deed was fraudulent and made to hinder and delay 
creditors, it was wholly void. It could not be void as to 


‘defendants in respect to their debts, and good for any other 


purpose. 

As to the merits, it was proper to declare the deed void, 
for by the terms and provisions of the deed, it was fraudu- 
lent upon its face, and although it was made to secure just 
and bona fide debts, the trust that the grantor should remain 
in possession of the property, deal with and sell it, in the 
usual course of business, and that the trustee should not 
take possession of it, unless some one claiming against the 
grantor should attempt to take possession of the property 
named in the deed, rendered it fraudulent on its face. In 
the case of Spence vs. Bagwell, 6 Gratt., p. 444, the deed of 
trust was held to be fraudulent on its face, though executed 
to indemnify a bona fide surety, and in that case, provis- 
ion was made that the grantor who remained in possession 
of the property, should pay over the proceeds of the sale of 
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the property to the trustee. In this case, there was no pro- 
vision of that kind; no restraint was placed upon the grantor, 
the deed provided that he might dispose of the whole prop- 
erty in any way he might see fit, in the regular course of 
business, for cash or credit, on long or short time, without 
accounting to any person whomsoever, and by the very 
terms of the deed, the trustee was prohibited from taking 
possession of the property unless some person claiming 
against the grantor should attempt to take possession of it. 
The fraud here is palpable: it is plain that the deed was a 
mere device to hinder and delay creditors; that it was a 
mere sham, and that there was no reality init. The pos- 
session of the property, and the privilege of selling and 
trading in it was inconsistent with the deed, and it was, 
therefore, fraudulent. Sheppards vs. Turpin, 3 Gratt., 378. 
Lang vs. Lee, 3 Rand., 410. 

This case is stronger than either of the three cases just 
referred to, because the grantor in those cases is required 
to account. In this case the deed requires nothing of the 
kind, but provides that the grantor shall keep possession of 
the property conveyed, (a stock of goods,) and sell the same 
‘and carry on his business as usual. The deed is void, also, 
because the reservations contained in it are for the benefit 
and advantage of the grantor. Anderson et al. vs. Fuller et 
al., 1 MeMullen’s Equity, p. 27. 

The appellees have not contented themselves with the 
evidence of fraud afforded by the deed itself, but have 
taken proof, showing, beyond a question, that the conveyance 
of the property was a concocted scheme on the part of the 
grantor,’formed four or six weeks prior to the date of the 
deed, and the fact of the existence of that intention was 
known to the trustee, P. L. Wilson, and it is further shown 
by proof, that it never was the intention or purpose to pay 
anything to the creditors secured by the deed. It is proved 
that after the date of the deed, payments were made to 
creditors not named in the trust, and that none were made 
to those who were named, and that both the grantor and 
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trustee declared their purpose to settle up with the outside 
creditors, and then they would settle up with the creditors 
named in the trust, and that the grantor wanted to make 
something out of it. That the grantor said he had got the 
parties named in the trust just where he wanted them, 
and if they made any fuss about it, they declared their 
purpose to turn their stock over to the sheriff, and let him 
sell it under the execution in favor of appellees; and not- 
withstanding this strong proof of fraud on the part of the 
parties to the deed, not the least effort is made on the 
part of the defendants to rebut it by the depositions of 
either the grantor or trustee, although they resided in the 
city of Parkersburg, where their testimony could have been 
taken at any time, and more than seven months had elapsed 
from the time the appellee’s depositions were taken, and 
the date of the decree. 

These are strong indications of fraud; and there are 
other facts proven, as the record shows, which afford yet 
stronger evidence of the fraudulent purposes of the grantor. 


MaxwaLL, J. The first error assigned in this case is, that 
it was error for the court to hear the cause and pronounce a 
final decree in the same at the time it did. The bill was 
filed at the June rules, 1867, and at the July rules the cause 
was set for hearing as to Mattingly, and at the September 
rules the defendants, Mack & Brothers, tiled their answer, 
and gave notice to dissolve the injunction. At the April 
term, 1868, the injunction was dissolved and the bill dis- 
missed. The decree shows that the cause was heard upon 
bill and exhibits filed therewith, the answer of the defen- 
dants with replication thereto, and the proofs taken in 
the cause and was argued by counsel. There does not 
appear to be any error in hearing the cause when it was 
heard, as it seems to have been ready for hearing, although 
not formally set for hearing, as to all the parties, but no 
objection was made to a hearing, for that reason. Brakeleys 
vs. Tutile, 3 W. Va. Rep., 86. 

VoL, Iv. 13 
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The next cause assigned as error is, that if the court could 
properly have dissolved the injunction, it was error to dis- 
miss the bill at the same term. There can be nothing in 
this assignment of error, because the cause was heard upon 
its merits, 

The appellants claim in the third assignment of error, that 
it was error for the court to undertake to pass on the deed 
to Dolmeyer for the benefit of Mrs. Barbara Busch, when 
they were neither before the court. This seems to be a most 
palpable error, but it is not error that can prejudice the ap- 
pellants, and I cannot see that they have any right to com- 
plain of it. 

The fourth cause of error assigned is, that if the decree 
had been otherwise right, it was error for the court to pro- 
nounce the deed of trust absolutely void, instead of void as 
to the said defendants, in respect to their debt, and thus 
deny to the petitioners the right to the surplus, if anything, 
after satisfying the defendants’ demand, to a proper account; 
and fifth, it was error on the merits for the court to pro- 
nounce the deed void and deny the petitioners proper relief 
on their bill. 

In the light in which I view this case, these two assign- 
ments of error include the merits of the entire case. In the 
first place, the appellants had no right to go into a court of 
equity, on the case made in their bill, because their remedy 
is complete and adequate in a court of law. Sheppards vs. 
Turpin, 3 Grat., 373; Bowyer vs. Creigh, 3 Rand., 25; Allen 
vs. Freeland, Id., 110; Watkins vs. Logan, 3 Monroe, 21. 

In the second place, the deed of trust, in so far as it grants 
the ‘‘ cloth, goods, wares, and merchandize, and stock in 
trade,” is null and void as to the said Mack & Brothers, be- 
cause the reservation in the grantor of the right to sell said 
stock in the course of business is inconsistent with the 
object of the trust, and adequate to the defeat thereof. Long 
vs. Lee, 3 Rand., 410; Sheppards vs. Turpin, 2 Grat., 373; 
Spence vs. Bagwell, 6 Grat., 444. The agreement contained 
in the trust to supply the place of any goods sold by addi- 
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tional purchases, cannot take this case out of the rule in 
the cases referred to. 

It seems to me that the court below should have dissolved 
the injunction and dismissed the bill for want of jurisdic- 
tion, and should have made no decree setting aside the deed 
of trust asit did. If the court could take jurisdiction, it 
could only set aside the trust as to the goods, &c., which the 
grantor reserved the right to sell, and then only to an ex- 
tent sufficient to satisfy the execution of Mack & Brothers. 
The decree complained of will have to be reversed, with 
costs to the appellants, and proceeding to enter the decree 
which the court below should have rendered, this court 
must dissolve the injunction and dismiss the bill. 


The other judges concurred. 


DECREE REVERSED, and bill dismissed. 
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Gheeling. 


Mapison McDaniet ef al. vs. Lewis BALLARD, SHERIFF. 
January Term, 1870. 


No appeal lies to this court from the order of a judge of the circuit court 


refusing an injunction. Nor was such the law under the Code of Va. 
of 1860. 


The statement of the question arising in this case appears 
in Judge Maxwell’s opinion. The case came from Monroe 
county. The injunction was refused by the court below in 
November, 1866, and the appeal allowed by one of the 
judges of this court was dated in December following. 


Hon. N. Harrison, judge of the circuit court of Monroe 
county, refused the injunction below. 


Boggess for the appellants. 
Attorney-General. Caldwell and Newlin for the appellee. 


MaxweELL, J. McDaniel and others presented an appli- 
cation to the judge of the circuit court of Monroe county 
for an injunction to enjoin and restrain Lewis Ballard, the 
sheriff of said county, from collecting certain taxes assessed 
upon the real estate of that county. The judge, upon hear- 
ing the application in vacation, refused to award the in- 
junction prayed for; whereupon an application was made 
in conformity to law to ove of the judges of this court, who 
also refused to award the injunction. A petition was then 
presented to one of the judges of this court for an appeal 
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from the order of Judge Harrison, the circuit judge, disal- 
lowing the injunction prayed for, which appeal was allowed. 
The case is now submitted to this court without any 
assignment of error, and without argument, for decision. 
The first question which occurs to my mind upon looking 
into the record, is one as to the jurisdiction of this court to 
entertain an appeal from an order made in vacation, refus- 
ing to award an injunction. The appeal in this case was 
allowed on the 17th day of December, 1866. 

As the law was at that time, the application for the in- 
junction might have been made to any judge of any circuit 
in the State, or successively to all the circuit judges of the 
State, and upon the refusal of any one or all the circuit 
judges to award it, the application might have been made 
to any one or more of the judges of this court in vacation, 
collectively or individually. Code of Va., 1860, ch. 179, §§ 
6 & 7, p. 737. 

So that, as the law then was, it was within the power of 
the applicants for this injunction to have obtained the opin- 
ion of every judge within the State on the merits of their 
application, and, if any judge could have been found con- 
curring with them, to have obtained from him an injunction. 

They did not, however, pursue the course open to them, 
but on their application being refused by one circuit judge 
and one judge of this court, appealed to this court. Has 
this court jurisdiction of the case? The second section of 
chapter 182, p. 745 of the Code of Virginia of 1860, provides 
that, “‘a person who is a party * * * to any case in 
chancery wherein there is a decree or order dissolving an 
injunction or requiring money to be paid, or the possession 
or title of property to be changed or adjudicating the prin- 
ciples of the cause,” may appeal. 

The case does not come within the description of any of 
the cases described in this section, on which an appeal may 
be taken. It is proper to notice that, since the appeal was 
obtained in this case, the foregoing section has been changed 
by an amendment changing the section so as to read: 
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“Granting or dissolving an injunction,” and, as amended, 
will probably be found in the Code of this State when pub- 
lished. 

The law in force at the time the order was made refusing 
the injunction, and when the appeal was taken, will govern 
this case, and the amendment is only referred to for the 
purpose of showing that, while the legislature was enlarg- 
ing the grounds for appeal to include orders or decrees 
granting injunctions, it did not include orders or decrees 
refusing to grant injunctions. 

This case comes here on an appeal without a supersedeas, 
and is nothing more, in fact, than a naked application to 
this court for an injunction, which it has no jurisdiction to 
award, though it may reinstate an injunction improperly 
dissolved. 

If there had been a supersedeas also, it would not change 
the case. A supersedeas would have nothing to operate 
upon except to prevent proceedings under the order refus- 
ing the injunction, under which no proceedings were de- 
signed or could betaken. The appeal does not and cannot 
operate as an injunction, and would not, therefore, if allow- 
en, afford any adequate remedy in a case where an injunc- 
tion is necessary, because before an appeal could be heard 
the mischief would be done which the injunction was in- 
tended to prevent. But the remedy afforded by the law is 
complete without an appeal, as before stated, by application 
to any one or to all the judges of the State. The remedy 
is, in fact, more extensive and complete than in any other 
class of cases, because, in no other case does the law pro- 
vide for the hearing of a case before any but the judge of 
the circuit who may try it, and in case of appeal before the 
judges of the court of appeals. 

But whatever may be the reason for it, I think it plain 
that the legislature has not given this court jurisdiction of 
this case, or of cases similar to it, and that the appeal ought 
to be dismissed for want of jurisdiction, with costs to the 
defendent in error. 
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Brown, President, dissentiente. 

The first question to be determined is, whether an appeal 
will lie from the order of a circuit judge, made in vacation, 
refusing to allow an injunction which has also been presen- 
ted to a judge of the supreme court of appeals, and also 
refused by him. 

The Constitution, article 6th, sec. 1, vests the judicial 
power of the State in the supreme court of appeals and 
circuit courts, and such other inferior tribunals as are 
therein authorized; and by the 8th sec. of same article 
the supreme court of appeals is given appellate jurisdic- 
tion in civil cases over 200 dollars. A bill of injunction to 
restrain the collection of the taxes of an entire county, and 
to avoid the levy and the assessment on which it was made 
presented to the judge of the circuit court, and the injunc- 
tion refused, and then presented with the refusal thereon en- 
dorsed, as provided by law, to a judge of the supreme court 
of appeals, and by him, in like manner, refused, is certainly 
a civil case within the meaning of the Constitution; and 
again, by the second sec. of chap. 182, of the Code, 1860, a 
person who is a party to any civil case, wherein there is a 
final decree or order, may present an appeal to the court of 
appeals from such decree or order. Here, then, is a civil 
case within the meaning of this statute, and the order re- 
fusing the injunction is a final order, which adjudicates the 
case and precludes the party from the relief prayed for,and 
is equivalent to a decree in court dissolving an injunction 
and dismissing the bill. It is, therefore, clearly within the 
letter and meaning of the statute. But that statute also 
allows an appeal from an order dissolving an injunction 
merely. The order in question does not, in terms, dissolve 
an injunction, but it refuses to award one, which is equiva- 
lent, and, in effect, is the same, and is, therefore, within the 
equity of the statute. 

But it is objected that the statute only applies to orders 
of the court, and not to an order of refusal by a judge in 
vacation. Whether the order be made in the one way or 
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the other, it is by the same judicial person, acting in his 
judicial capacity, and by the same authority of law, and has 
the same effect upon the rights of the party; and it would 
seem like a mockery of justice and equality to allowan appeal 
in the one ease and not in the other. But the statute in the 
Ist Rev. Code of 1819, chap. 66, sec. 44, p. 205, which is 
continued substantially’in the Code of 1860, chap. 182, sec. 
2, also authorized an appeal to be granted by any judge of 
the court of appeals, from the order of refusal by the circuit 
judge, whether that refusal was in court or out of court; 
and this latter provision of the statute of chap. 66, sec. 44, 
of the Code of 1819, is substantially continued in the more 
general provision on the subject of appeals: Code of 1860, 
chap. 182, sec. 10. The statute in the Code of 1819, was 
specific. The statute in the Code of 1860 is general end 
comprehensive, embracing in fewer words not only the pro- 
visions of sec, 44, chap. 66, of the former Code, but many 
other provisions of like character and kindred nature. 

The former provided that, whenever the circuit jadge 
should overrule any application for an injunction, the party 
aggrieved might apply to a judge of the court of appeals, 
who was authorized to allow the injunction, or to allow an 
appeal to the court of appeals from the order of refusal by 
such circuit judge. Applying, then, the principle declared 
in Parramore vs. Taylor, 11 Grat., 220, that in construing 
the Code of 1849, (and likewise of 1860,) the rule of con- 
struction is, that the old Jaw was not intended to be altered, 
unless such intention plainly appears, I have no difficulty 
in maintaining the jurisdiction and appeal in this case; for 
no manifest intention plainly appears, to alter the old law, 
because, in codifying and condensing the scattered acts of 
many years preceding, general terms are used in the Code 
of 1860, which embrace each particular of the different acts 
and provisions, on the same and kindred subjects, See, also, 
Mulligan’s case, 4 Wal., 110, where an application for a writ 
of habeas corpus, was held to be asuit, and a refusal to award 
it, was a judgment to be reviewed and corrected. 


Stated 
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Upon the merits of the case, I think the order of the judge 
of the circuit court, refusing the injunction, ought to be af- 
firmed, for the reason that it must be a clear case to warrant 
an injunction suspending the collection of the land tax . 
throughout the whole county. The bill alleges no special in- 
jury, and the injunction, if allowed at all, must operate as an. 
entirety. Under the act of February 25, and March 2, 1864, 


_ the assessors, Prentice and Hunter, were properly appointed 


by the Board of Supervisors. It is alleged that in making 
their assessments of taxes for 1865 and 1866, they adopted 
the assessment book of Virginia for the year 1856. This 
was right: it was the last and only assessment of Jands they 
had to be governed by. By the 77th section, act of 1863, 
chapter 116, page 172, (there being no land tax book for 
the previous year,) they were required to make out books for 
1865 and 1866, according to the rate of tax or levy “which 
then existed,” which was regulated by the assessment of 1856. 
This was substantially done. True, the assessors carried 
with them (to be exhibited, whenever called for,) the con- 
federate land books of 1861 and 1863, which this court does 
not recognize as made out by competent officers or compe- 
tent authority; but it is equally true that those books were 
but transcripts from the assessment book of 1856, (which is 
authority here,) and from which they differed not in the 
valuation of lands, but only in such change of ownership as 
had occurred since 1856. This was substantially adopting 
as the basis of their valuation, the land book of 1856, which 
might alone have been exhibited and adopted by the asses- 
sors, subject to such changes or transfers of title as had since 
been made. Under the act of 1863, page 177, there was no 
irregularity in this. If there were, and although it might 
subject the assessors to the penalties prescribed by law for 
not carrying and exhibiting the proper book, or any book at 
all, in making their assessment, still it could not vitiate 
their assessment at least, except as to those who had thereby 
sustained special injury, and who, in that case, as to them- 
selves, might, perhaps, obtain relief from the court, either 
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by injunction or writ of prohibition, unless relief in such 
case is limited by section 100, page 176, act 1863, to Board 
of Supervisors. (See act of 1863, chap. 118, page 176.) 

The assessment of 1856 was that by which all the taxes 
from that time to 1866, were made throughout all the other 
counties in the State, and by which they paid the taxes due 
from them. 

The change in values wrought by the war bore as heavily 
upon other counties which paid the taxes as upon the county 
of Monroe, which did not pay, and which was subsequently 
released by the legislature from the delinquent taxes from 
1861 to 1864, inclusive. There was no law authorizing the 1. Th 





taxes of Monroe or any other county to be assessed by 2, A 
any other valuation than that made under the law of 1856, ’ 
which was in effect done in this case, and is the grounds of é, 


objection by the appellants. Order affirmed with costs to 3, Ni 
the appellee. 


Judge Berkshire concurred with Maxwell, J. 


APPEAL DISMISSED. 4h 
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Wheeling. 


J. Q. A. NapENnBouscH vs. JOHN SHARER. 


January Term, 1870. 


1. The pleas usually termed belligerent rights pleas, overruled on demurrer. 


2, A case in which a verdict is sustained by the evidence, and in which it 
was proper to refuse an application for a new trial, asked for by defend- 
ant, because the damages were excessive. 


3. Notwithstanding the improper conduct of a juror, in another case tried at 
the same term of the court, who is empaneled in this case, and where it 
is not shown that he had made up or expressed any opinion in respect to 
this case, or that he was in any manner so connected with any of the 
parties as to render it improper for him to sit, it is not grounds for grant- 
ing a new trial. 

4, In an action of trespass on the case for false arrest and imprisonment, after 
the jury had found a verdict for the plaintiff, the defendant showed by the 
affidavit of a witness, that plaintiff told the witness that while plaintiff 
was confined in the jail at Winchester, that he was not confined with the 
other prisoners, but had the key and took charge of them at times when 
the jailor was away, and took his meals at the table with the jailor’s fam- 
ily ; and it is not shown that this evidence could not have been produced 
on the trial, by the use of due diligence on the part of the defendant, and 
if it had been produced, it does not appear that it would have gone to the 
merits of the controversy, but only in mitigation of damages. HELD: 


It is not sufficient cause to set aside the verdict and grant a new trial. 


This was an action of trespass on the case brought in 
the circuit court of Berkeley county, in August, 1865, by 
George Sharer against John Q. A. Nadenbousch, for the 
unlawful arrest and imprisonment of the plaintiff, by the 
defendant. At the March term, 1867, the defendant ob- 
tained leave to file, and did file, three special pleas, in 
which pleas belligerent rights are set up asa defense to the 
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plaintiff’s action. The plaintiff filed general demurrers to 
said pleas, and the court sustained the demurrers. The 
defendant also pleaded not guilty, and issue was thereon 
joined. The jury empaneled in the case found the defen. 
dant guilty, and assessed the plaintiff’s damages at 2,000 
dollars, and judgment was rendered on the verdict. The 
evidence in the case was as follows: About the 16th or 
17th of April, 1861, the defendant, who was a captain ofa 
volunteer militia company which was organized in 1859, 
about the time of the John Brown raid, called the company 
together at their armory in Martinsburg, and reported to 
them that he had received an order from Governor Letcher 
to march his company to Harper’s Ferry forthwith. The 
plaintiff had joined said company, which was called the 
Berkeley Border Guards, at the time of its organization, and 
was a member of it at the time of said call. That plaintiff 
attended the meeting held in pursuance of said call, which 


was largely attended by the members of said company, at. 


which there was considerable discussion as to the object of 
the order, and as to the propriety of obeying it. Thata 
large majority of said company were Union men, and that 


it was finally decided by a large majority to obey the call . 


of the Governor, and march to Harper’s Ferry, under the 
national flag. And defendant told the members of the com- 
pany that if they were not satisfied after they got there they 
might return. That the plaintiff was in favor of obeying the 
order of the Governor, and used his influence to induce 
others to go to Harper’s Ferry. That on the next day the 
company went to Harper’s Ferry under the command of 
the defendant, and carrying the national flag. That plain- 
tiff went with the company to Harper’s Ferry, or joined it 
there a day or two afterwards. That after the company had 
been at Harper’s Ferry a few days, the national flag was 
taken down, and another, probably the Virginia State flag, 
substituted for it. That some time after the company went 
to Harper’s Ferry, the plaintiff was ordered across the Po- 
tomac into the State of Maryland, to do duty there, which 
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he refused to do, and was arrested and placed in the regi- 
mental guard house for disobedience of orders. That when 
the troops commenced the removal of government property 
from Harper’s Ferry, the plaintiff said he was a seces- 
sionist, but if that was secession he would have nothing to 
do with it. That afterwards the plaintiff left the company, 
without leave, and went home and declared he would not 
return. A detachment was sent out from the regiment to 
which defendant’s company belonged, to arrest deserters. 
That plaintiff left his home and went into Maryland to avoid 
arrest, and after some weeks he crossed the Potomac into 
Virginia and was arrested by the cavalry pickets of General 
Jackson’s army, and was taken to the guard house of Col. 
Allen’s regiment, to which defendant’s company belonged. 
That plaintiff’s name had never been put on the roll of de- 
serters, and no order had ever been issued for his arrest. 
The plaintiff was taken to Winchester and put in jail in a 
room about fifteen feet square, in which about twenty-five 
persons were confined, and that they had no beds, blankets, 
or other covering; that their fare was scanty, the prisoners 
filthy and lousy, the jailor profane and brutal, almost daily 
assuring the prisoner that he would be shot or hung. That 
plaintiff was in the Winchester jail about six weeks, and 
was absent from home as a refugee or prisoner about three 
months, and was finally released upon condition that a 
responsible person would make affidavit that he was not a 
spy. 

Exceptions were taken by the defendant to the ruling of the 
court refusing to grant a new trial, which was asked for by 
the defendant, because the verdict of the jury was not sus- 
tained by the evidence, and because the damages found by 
the jury were excessive, and because of newly discovered 
evidence, and an improper and incompetent juror was 
allowed to be empaneled in the cause. 


Hon. E. B. Hall, judge of the circuit court of Berkeley 
county, presided on the trial of the cause. 
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Faulkner for plaintiff in error. 
Stanton ¢ Allison for defendant in error. 


MaxweELL, J. Weare advised that the matters in dis. 
pute in this case have been settled between the parties since 
the supersedeas was allowed, but the parties being unable 
to agree in respect to the costs of the proceedings in this 
court, they have imposed on us the trouble of looking into 
the whole case, and of determining all the questions in it, 
merely to get at the question of costs. 

The first ground of error assigned is, that the court erred 
in its judgment in sustaining the demurrers to the pleas filed. 

These pleas did not aver sufficient grounds of defence, as 
has been repeatedly decided by this court, so that the de- 
murrers to them were properly sustained. 

The second ground of error assigned is, that the court 
. erred in refusing to grant a new trial, because the verdict 
of the jury was not sustained by the evidence. 

This objection is not well taken, because the evidence was 
sufficient to warrant the verdict. 

The third ground assigned as error is, that the verdict is 
excessive, The damages found by the verdict seem high, 
but as the circuit court, with all the evidence fresh before 
it, refused to set the verdict aside, it does not seem to bea 
case in which this court should interfere. 

Another ground of error assigned is, that an incompetent 
and improper juror was allowed to be empaneled in the 
case. There is some evidence in the record going to show 
that the juror objected to behaved badly in another case 
tried at the same term of the court, but there is nothing in 
the record tending to show that he had made up or expressed 
any opinion in respect to this case, or that he was in any 
manner so connected with any of the parties as to render it 
improper for him to sit in the trial of it. 

Still another ground of error assigned, is the refusal of the 
court to grant a new trial on account of the discovery of 
important evidence after the trial. 
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There is nothing in the record which shows that the 
newly discovered evidence might not have been discovered 
before the trial by the use of diligence, nor does it appear 
that the evidence, if produced on the trial, would have gone 
to the merits of the controversy, but only to mitigate the 
damages. 

There does not seem to be any error for which the judg- 
ment complained of ought to be reversed, and the same must 
be affirmed, with costs to the defendant in error. 


Brown, President. 

This case presents a question which heretofore has not 
been, so far as 1am aware, presented in any other case be- 
fore this court. It is, that the plaintiff, a rebel soldier, in 
the rebel service, and under the command of the defendant 
as his superior officer, in the late rebellion, afterwards de- 
serted, and was subsequently, during the war, arrested by 
the defendant, under the orders of the confederate govern- 
ment, as such deserter, which was the trespass complained 
of. The cases heretofore before this court have been actions 
by loyal and peaceful citizens against parties who were 
rebels, and who sought to justify the trespass, whether to 
person or property, under the defence of belligerent rights, 
as it is commonly called. 

Nor has any case yet occurred before this court where 
the trespass complained of was committed on a Union soldier 
in the service, by a rebel soldier as an act of war. The 
question, therefore, comes squarely up for determination in 
this case, whether the principles settled in the preceding 
eases alike determine this; in other words, whether a rebel 
in arms may sue and recover against his fellow rebel in 
arms, in the courts of the government sought to be over- 
thrown, for an arrest and restraint for desertion, and. which 
arrest and restraint were by the rebel military authority, 
and in aid of the rebellion. 

The act of desertion was a prima facie withdrawal from 
the unlawful combination, and the arrest and restraint, for 
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it cannot be said to implicate him in the illegal aiding the 
rebel cause, in so far as it, the arrest, tended to that end. 

The injury the plaintiff sustained was inflicted without 
lawful authority, and since he was free from implication in 
the illegal act, no good reason is perceived why he shall not 
recover for it, after his relation to the courts and the country 
rebelled against has been so far restored as to enable him 
to enter them and be there entertained as a suitor. 

This case differs from any heretofore decided by this court 
in another particular. In the case of Hood vs. Mazwell, 1 
W. Va. Rep., 219, the trespass was in the taking the goods 
of a private citizen by the defendant, as military quarter- 
master, under the orders of a military officer acting in hos- 
tility to the United States. In this case the trespass was 
in the arresting and imprisonment of the plaintiff for leav- 
ing his military company, which company was lawful in its 
organization, but had, at the time of his leaving it, become 
incorporated into the hostile military force, assembled, as 
alleged, by the order of Governor Letcher, at Harper’s Ferry, 
on the 17th of April, 1861, to resist the authority of the 
United States, within the State of Virginia. The same 
effort at justification is made, and under the same unlawful 
authority, and, I think, the same principles must determine 
this case that determined that, and in the same way, and are 
as applicable to injuries to the person as to property. 

Upon the question of excessive damages, it may be re- 
marked that, it must be a strong case to set aside a verdict 
for that cause, because it is the peculiar province of the jury 
to ascertain the amount of damages, and they are better 
able to judge of the circumstances of the case and the weight 
of testimony, and the credibility of witnesses, and the peculiar 
hardships aud aggravations attendant upon the injury no 
less to the person than to the feelings, and the reproach, 
humiliation, and disgrace, into which the injured party may 
be brought by the imprisonment as a felon and traitor, 
though to the cause of rebellion. 

Surely that cause, which was upheld, in part, by resort to 
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to such means, cannot cornmit itself to the courts of the 
State sought to be subjugated, as a mitigating cause in a 
ease like this. If it were a simple question of imprisonment 
for six months, the verdict of 2,000 dollars might be high, 
perhaps excessive. But when that imprisonment is accom- 
panied with the odium and indignities, the hardships and 
ill-treatment, apparent from the evidence, it seems to me, 
there are but few persons who could voluntarily undergo 
it for that amount. I am unable, therefore, to perceive 
any ground for disturbing the verdict for that cause. 

With these views, I concur in the opinion just delivered 
in the cause. 


JUDGMENT AFFIRMED. 


Vot. Iv. 14 
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Ex parte QUARRIER AND FirzHuau. 


January Term, 1870. 


1, A party having qualified as an attorney before the passage of the attorneys’ 
test oath act, of February 14th, 1866, did not require such a vested right in 
the office of attorney, as released him from being required to take the oath 
prescribed in that act. 


2 The act of February 14th, 1866, known as the attorneys’ test oath act, is not 
unconstitutional. It is not ex post facto, because ex post facto laws relate 
to penal and criminal proceedings, and not to civil proceedings which 
effect private rights retrospectively. 


3. A pardon by the President of the United States to an attorney who had en- 
gaged in the late rebellion, while it may restore him so far as to permit 
him to practice in Federal courts, cannot restore his standing ina State 
court, 


This case was argued at a former term, and the decision 
of the court announced, but the opinion of President Brown 
was not filed until this term. The act having been repealed 
since the decision, the judgment in this case now entered 
did not interfere with the right of the parties to qualify. 


A number of gentlemen of the bar appeared for the ap- 
plicants. 
The, Attorney General for the State. 


Brown, President. 
This is an application by Messrs. Quarrier and Fitzhugh 
to be allowed to practice as attorneys in this court, without 


tuking the oath prescribed by the act of February 14th, 
1866. 
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The applicants, by their counsel, admit their inability to 
take the oath prescribed by said act for attorneys, because 
they had borne arms against the United States in the late 
war of rebellion. It was also claimed for them, and not 
controverted by the Attorney General, who opposed the 
application, for the State, that they had been pardoned for 
their complicity in the rebellion by the executive authority 
of the United States. 

Their cases differ, however, in this, that Mr. Quarrier had 
been admitted to qualify and practice as an attorney in this 
court, at the January term, 1866, upon his taking all the 
oaths then required by law of an attorney, which he did, 
and thence became engaged as counsel and attorney in sev- 
eral causes pending in this court. 

My. Fitzhugh, on the other hand, had not been so admit- 
ted, when the act of February 14th, 1866, was passed, nor has 
he been since admitted, but his present application is his 
first step in this court to that end, since his character of 
enemy in said war terminated. 

Though argued together I shall consider them separately, 
to avoid confusion. 

According to the decision of this court in Quarrier’s case, 
2 W. Va. Rep., 569, and his admission and qualification as 
an attorney thereof, he became thereupon invested with a 
legal right to appear and practice as an attorney of this 
court, in other words, he became an officer of the court with 
rights, duties, and privileges; an office sui generis, and 
essential to the proper administration of justice. Hunter’s 
case, 2 W. Va. Rep., 143. And in the case of Norwich vs. 
Berry, 4 Burrows, 2115, it was said by Yates, J: “The 
court must have ministers; the attorneys are its ministers,” 
whose assistance for defence is secured to the accused by 
the 8th section of the 11th article of the constitution of this 
State. 

The statute in question, if applied-to Mr. Quarrier, de- 
prives him therefore of a vested right, and the court ofa 
ministerial officer. It debars him the exercise of an “office 
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of dignity and honor, and influence,” and deprives him of 
“privileges and immunities” of more than money value. 

So far as the act would affect him for the identical cause, 
viz: for having borne arms against the United States, but 
pardoned for it, which this court decided in his case before 
the passage of the act, to be no eause of excluding him 
from this bar, it might be a question worthy of considera- 
tion, if necessary to the determination of the case, whether 
the act did not impinge upon the privilege of the court, and 
whether it was not, in effect, though not in form, a judicial 
rather than a legislative act, and the result equivalent to a 
reversal of the judgment of this court in the applicant’s 
own case. Upon this point, however, I do not deem it ne- 
cessary to express any opinion, but will proceed to the con- 
sideration of another view of the case, 

If the act in question be applied to Mr. Quarrier upon 
the case presented, it deprives him, as has been seen, of a 
vested right of more than money value, without just com- 
pensation, and constrains him to violate his undertakings 
to his particular clients. The first ground would be repug- 
nant to that clause of the State constitution which prohibits 
the taking of private property without just compensation; 
and the second ground would violate, in the particular in- 
stances, but in those only, that clause of the Federal and 
State constitutions which prohibits all laws impairing the 
obligation of contracts. 

If the act, therefore, in terms applied to Mr. Quarrier, I 
should have no hesitation, for the reasuns above indicated, 
in holding it void. But, does it, upon any sound principle 
of construction, apply to him at all? It is a fundamental 
principle of the common law, that a statute shall be con- 
strued prospectively, and not retrospectively. Nova consti- 
tutio futuris formam imponere debet, et non preteritis. Bracton, 
lib. 4, fol. 228; 2 Inst., 292; Gillmore v. Shuter, 2 Mod., 810; 


Couch v. Jefferies, 4 Burr., 2460; Osborne v. Huger, 1 Bay, 179; - 


Calder v. Bull, 3 Dall., 386; Ogden v. Blackledge, 2 Cranch, 
272; Dash v. Van Kleeck, 7 Johns., 477. 
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The maxim in Bracton was probably taken from the civil 
law, where the same principle is found, that the lawgiver 
cannot change his mind to the prejudice of a vested right. 
Nemo protest mutare consilium suum in alterius injuriam. Dig., 
50, 17, 75. Mr. Blackstone in his Commentaries treats it 
as a first principle, that all laws are to commence in fuluro, 
and operate prospectively. 1 Com., 40. An act of the leg- 
islature ought never to be so construed as to do injustice. 
Lord Coke lays down the rule to be (Co. Litt., 360, a,) that 
acts of parliament are so to be construed, as that no man 
who is innocent or free from injury or wroug, shall, by a 
literal interpretation, be punished or endamaged. 

To apply, then, this act to Mr. Quarrier’s case, would be 
to make the legislature violate a fundamental principle of 
justice. But does the language of the act require such ap- 
plication, even if interpreted literally? Its language is: 
‘‘No attorney shall be allowed to practice in any court until he 
shall take, in the court in which he proposes to practice, in 
addition to the oaths now required by law, the following 
oath,” &c. 

There are two senses in which these words are understood 
and used. The one has reference to the admission and 
qualification of an attorney in any particular court before 
he can acquire the right to practice; the other is in reference 
to his continuance to exercise the right to practice which he 
had already acquired. The former, therefore, relates to the 
judicial act of the court in admitting or allowing a party to 
become a practising attorney at its bar, and the latter to the 
judicial action of the court in the legal proceedings proper 
to be instituted and determined before a judgment of amo- 
tion from office can be rendered. 

In the Code of 1860, page 699, chapter 164, section 3, in 
relation to the qualification and admission of attorneys, the 
language is: ‘Before each court in which he intends to 
practice;” and in the 4th section, the language is: “If he 
shall qualify at the first term,” &c. It is very manifest the 
reference in the language above is to the admission of the 
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party as an attorney of the court, and not to his continu- 
ance to practice as such. 

In the present act the language is: “The court in which 
he proposes to practice.” In both statutes the idea ex- 
pressed by “intends” and “proposes,” is prospective, and 
relates to the time of admission and the act of admission 
and qualification. Indeed, the attorney-general does not 
controvert this idea, but he goes further and maintains that 
the act applies not only to parties seeking admission to the 
bar of the court for the first time, but also to those who, 
having been admitted, shall continue to exercise the privi- 
lege acquired by the admission. Whether this act is to be 
applied in the one only, or in both of these senses, is an 
important inquiry. The language of the act clearly im- 
ports the former, but the court is left to ascertain the latter 
by construction. On first impression the words, “allowed 
to practice,” in the first part of the act, might be supposed 
to be broad enough to embrace both senses. But it is man- 
ifest, that this word “allowed,” in the fore part of the sen- 
tence, refers to the same person who “ proposes to practice” 
in the latter part of it. It is coextensive with it, but may 
not be extended beyond it, without the aid of other words 
clearly indicative of such an enlarged sense, and no such 
words are to be found in the act. It would be very repre- 
hensible to enlarge the operation of a statute by construc- 
tion to divest vested rights; and the more especially so if 
the act might clearly operate prospectively independently 
of such construction. To apply this act then to Mr. Quar- 
rier’s case, would be to make it retroact; would make it 
violate a fundamental principle of the common law; would 
make it divest a vested right, without compensation; would 
make it repugnant to the constitution, and reflect upon the 
legislature, who were under the same solemn sanctions to 
support the organic law. Since no ground is shown for a 
rule or information against him for cause, which was not 
made at the time of his application, and admission to prac- 

tice as an attorney in this court, I think the objection to his 
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practising in this court, without taking the said oath, ought 
to be overruled, and his right to practice here recognized ° 
and accorded, until a proper case be made to authorize his 
disbarment. This court having decided in his case that to 
have borne arms against the United States, for which he 
had been pardoned, was not cause for debarring him from 
admission to its bar, would not likely, I imagine, decide 
the same act to be now cause for disbaring him. 

But whether, if a case were made in proper form, finding 
that an attorney of this court had, before his dismission, 
borne arms against the State, &¢., it would be cause for dis- 
barring him, it will be time enough to determine when such 
a case arises; it is not necessary now to do so, since the 
facts before the court present no such case, and I prefer to 
express no opinion on a point not in the case. 

It is said, however, that this construction of the act con- 
flicts with the views expressed in the case of Hunter and 
others, in relation to the case of those attorneys who had 
been admitted as attorneys of this court before the pas- 
sage of the act. But there is a very marked difference 
in the two cases. In that case there was no moral impossi- 
bility, nor even conscientious scruple to prevent the parties 
from taking the oath, if it was in the power of the legisla- 
ture to pass the act as to them. In this case, it is not pos- 
sible for the party to take the oath required without 
committing an act of moral turpitude, and subjecting 
himself to the liability of punishment. In that case the 
act did not operate to deprive the parties of their vested 
rights. In this case it does; and that makes a most mate- 
rial difference. 

There is another consideration which should not be over- 
looked in considering this subject, and that is, that the 
subject most earnestly pressed upon the attention of the 
court, and which constituted the main question considered 
on that branch of the case was, whether the legislature, 
(on the assumption that the act embraced Messrs. Lamb 
and Boggess, who had been admitted to practice before the 
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act, and who could take the oath and were ready to do it, 
« but who denied the power of the legislature to pass a retro- 
spective law requiring them to take any additional oath 
than what they had taken when they were admitted and 
qualified), had the power to pass the act in question as to 
them; and the power of the legislature was sustained, and 
[still think rightly so. But the question of the construction 
of the act was not the subject which received the careful 
consideration of one of the judges at least, and should not 
preclude a reconsideration of any matters passed sub silentio, 
whenever a proper case may arise requiring it. This view 
is also strengthened by the practical exposition of an act of 
like import, by all the officers of the government, legisla- 
tive, executive and judicial. I mean the act of November 
16th, 1863, requiring all persons elected or appointed to any 
office, “‘before proceeding to exercise the authority or dis- 
charge the duties” of the same, to take the test oath therein 
prescribed. The language of this act is as comprehensive 
as the act prescribing the attorneys’ test oath, and as sus- 
ceptible of a retrospective construction, but none such was 
ever given to it. If it had, then would the judges of this 
court, exercising the authority and discharging the duties 
of their offices, have been required to requalify and take 
the test oath; but none ever did. The same would have 
been true of all the other judges in the State; so also of 
the governor and other executive officers; so also of the 
members of the very legislature that passed the act. Yet 
it is confidently believed that in no single instance was the 
like ever done; and as actions speak louder than words, 
the practical exposition of the one act as prospective so 
universally adopted, should only not be overlooked or dis- 
regarded in giving construction to the others of like char- 
acter and import, and upon the same subject, and for the 
same object. 

I proceed next to consider the case of Mr. Fitzhugh, 
which, as before stated, so far as it appears to the court for 
consideration, is perhaps in every essential particular, the 
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same with the case of Mr. Quarrier as it appeared to the 
court when his case was considered and determined at the 
January term, 1866. See Quarrier’s case,2 W.V. Rep., 569. 
It differs, however, from Mr. Quarrier’s case here, in that 
Mr. Fitzhugh has never yet been admitted as an attorney 
of this court, and now makes this motion for that purpose 
for the first time, after the passage of the act of February 
14th, 1866. This motion is based on the ground that the 
said act is ex post facio as to him, and therefore void. 

The act was passed pending the existence of a state of 
civil war, involving very serious consequences, no less than 
the existence of the State and the liberties of the people. 
The act, like others of like character which preceded it, 
had for its object the public safety by guarding the offices 
of the government, and the courts, from the influence and 
control of those who were enemies in that war, and not for 
the purpose of creating offences or punishing offenders. 
That was done by other statutes. The State had a right to 
defend herself, and secure her safety, and this act was a 
means to that end, deemed necessary and proper by the 
legislature. The wisdom and policy of the measure he- 
longed to the legislative department of the government, and 
are not the proper subjects for judicial inquiry. The valid- 
ity of the act is the only thing with which we here have to 
deal; that is questioned, as depriving parties who engaged in 
the rebellion, and were therefore enemies, of vested rights, as 
inflicting after punishment for previous acts, and that with- 
out trial. But, it would seem to be a very pertinent inquiry, 
what rights have enemies as such? Whether rebels in war 
have all the rights of enemies, it is not necessary here to 
consider, but, surely it cannot be maintained successfully, 
by any law, but force, that an enemy in war has a right to 
hold office or practice as an attorney in the courts of the 
State he is seeking, as such public enemy, to destroy. Nei- 
ther can it be questioned that it is competent, in a state of 
war, for a State to confiscate the property of her ememies, 
and to declare the forfeiture of their privileges derived from 
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her authority, and to perpetuate their disabilities, so de- 
clared, aslong as she shall deem it necessary and proper to 
the public safety and general good. Kirk v. Smith, 9 Wheat., 
241. Such aright in an enemy would be incompatible with 
the relation of the parties. It would violate the precept of 
holy writ, “‘ Ye cannot serve two masters.” It would. sub- 
vert the principles of the Virginia bill of rights, that gov- 
ernments are instituted for the benefit of the governed, and 
ought to be guarded against mal-administration. It would 
be to repeat the folly of the doves in the fable, who chose 
the kite for their king. 

When gentlemen, whether officers of State or officers of 
court, adhered to and joined in the rebellion, they must be 
supposed to have counted the cost, and took the chances of 
the consequences. Whether, in so doing, they abdicated 
or forfeited their former offices, it is not necessary to dis- 
criminate, but one thing is quite certain, their right to 
exercise the functions of those offices ceased, when their 
character of enemies began. Reason, necessity, and force, 
the very nature and fitness of things alike produce this re- 
sult in harmony with the law. It is likewise in harmony 
with the spirit of the declaration of the convention of loyal 
people of Virginia in June, 1861, which, after setting forth 
the deplorable condition of the commonwealth, and the 
impending dangers to the liberties of the people by the acts 
of the officers and enemies of the State, declared the offices 
vacated; and then proceeded to vindicate and restore the 
government in its constitutional relations to the people and 
the Union, by the appointment of friends instead ef enemies 
to execute the offices so vacated; and thus wielded the pow- 
ers of government in the interests of the loyal people, in- 
stead of against them. 

It would seem that the constitutional convention of 1861, 
which framed the constitution of the State of West Virgina, 
did not recognize the right of enemies to hold office or vote, 
if theearnest and solemn address, published by that body 
to the people, urging the adoption of the constitution, may 
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be taken as indicating its views on the subject, in which it 
was asked with a clearness and confidence in keeping with 
the time and the occasion: ‘“‘ Are we expected to seek the 
approbation of those who have disfranchised themselves by 
their disloyalty?” 

The same principle is announced by the American people 
in the Declaration of Independence, where it is said of the 
British king: ‘“‘He has abdicated government here by de- 
‘“claring us out of his protection, and waging war against 
“us.” To the same import is the preamble of the Virginia 
constitution of June 23d, 1776. And upon this same prin- 
ciple rests the action and policy of President Johnson and 
the congress of the United States, in reorganizing and re- 
constructing the governments of the States, whose officers 
and citizens assumed, and for a time maintained, the char- 
acter of enemies. If authority were necessary, without 
invoking the elementary writers on National law, it is suf- 
ficient to refer to a few only of the decisions of the courts 
which stand unquestioned. In the case of Brown v. The 
United States, 8 Cranch, 110, it was held that by the jure belli: 
‘War gives the right to confiscate the property of the ene- 
my.” In the case of Read v. Read, 5 Call, 209, Judge Roane 
said: ‘“‘ Besides this ordinary and manifest right of forfei- 
ture, there is, as I have before said, an extraordinary one 
accruing to belligerent nations, of confiscating the property 
of their enemies. * * * It is not carried into effect by 
the ordinary course of municipal laws. The property is 
seized and confiscated by an extraordinary act of the gov- 
ernment of the belligerent nation. It is seized, not because 
it is the property of an alien, but of an enemy. The right 
is technically and properly denominated a right of confis- 
cation.” 

The statute books of Congress and of the States are full of 
laws of this character. Such was the Virginia act of 1779, 
which, after reciting that by the Declaration of Indepen- 
dence, the residuary subjects of the British empire became 
enemies and aliens to the State, enacts thatfall the property 
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lying within the Commonwealth, belonging at that time to 
any British subject, &c.,shall be deemed to be vested in the 
Commonwealth, and a subsequent clause describes who 
shall be deemed British subjects within the meaning of the 
act. 

“The passage of this act,” (says Roane, J., in Read vs, 
Read), “‘ipso facto confiscated the property therein contem- 
plated; and the only enquiry necessary to be made, or 
which, in fact, was made, under the act, as respects the pro- 
prietor of the land, was whether he were a British subject 
or not, within the meaning of the act; there was no other 
inquiry whether he was, by law, an alien. The act was 
emphatically an extraordinary act of confiscation.” And 
such, also, is the act of Nov. 18th, 1863, of this State, which 
not only set forth the facts which induced it, but declared 
who were enemies of the State, and also confiscated their 
estates, real and personal. 

Now, ifit be competent to a State to confiscate the property 
of its enemies, it is not perceived why it may not in like 
manner also confiscate or revoke the privileges, franchises, 
and offices derived from it before the hostile relations arose; 
and the more especially so if the privilege, thus withdrawn, 
was originally granted and subsequently continued for the 
public good. And the case is even stronger where the 
privilege in question was only granted during good behavior, 
and only withdrawn as a precautionary measure, to guard 
the public safety, when the parties had changed their rela- 
tions from friends to enemies; and by their past, recent and 
stirring history, show an ability and disposition for mischief 
not believed till realized in theory and practice. 

If, then, the act in question was passed pending a state of 
war, as is shown by the case of Conley vs. Supervisors of Cal- 
houn, 2 W. Va. Rep., 416; and the parties whom it is 
alleged to punish with disability, by revoking their privi- 
leges only, were enemies, and if it was competent to a State 
in time of war, and of this State in like case to confiscate 
the property of its enemies, and revoke their privileges, it 
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is not perceived on what grouud it can be successfully main- 
tained that the act in question is void, either as being ex 
post facto, or as punishing without trial, or as making a 
party an unwilling witness against himself, because it does 
neither. 

It is no more a punishment to exclude from the courts 
hostile attorneys, because they were enemies seeking the 
overthrow of the government, and those very courts, than it 
can be said to be a punishment to all citizens of the State 
who are excluded from the bench who have not attained the 
age of thirty-five years, and from Governor who have not 
attained the age of thirty years, and from Attorney-General 
and Senators who have not attained the age of twenty-five 
years. There is no difference in theeffect. The exclusion 
is as much punishment in the one case as the other. They 
both rest on the ground of public policy, and not upon the 
idea or imputation of crime and punishment. 

There are many things which a State may do in time of 
war to its enemies and their property which it may not do in 
time of peace. The wounded enemy on the battlefield, or 
on trial before a court martial, would demand in vain the 
guaranty of the Constitution, in the trial by jury, before he 
could be harmed, or his property seized and contiscated. 

It is manifiest, then, that, when this act passed, the ene- 
mies of the State had no right, as attorneys, in the courts, 
and cannot, therefore, be said to have suffered deprivation 
by it, and if no deprivation, then no punishment, and if no 
punishment, then the act could not on that account be ex 
post facto. 

But suppose an enemy attorney had returned to this 
State and surrendered, and been pardoned and renewed his 
allegiance, and thus become redintegrated before the passage 
of the act in question; and though he might, in such case, 
have been admitted to the bar before the passage of the 
said act, if he had then applied, yet could he not do so 
afterwards. 

Nor would any right of his in such case be thereby di- 
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vested, for it would be competent to the State to prescribe 
the terms of his return and continuance, and the conditions 
on which she might admit him again to enter her courts as 
counsellor and minister. Nor could he at any time gain 
admission but on condition of complying with all the laws 
in force, and taking all the oaths required at the time of his 
application. So held in Hunier’s case and others, 2 W. Va. 
Rep., 122, and, as [ must still believe, rightly so held. 

It is also an error to suppose that the act creates a crime 
because it enumerates certain acts as indicative of the char- 
acter ofenemy. To be an enemy is not necessarily to be a 
criminal. On the contrary, by the jure belli, enemies in war 
are both supposed to be in the right; and it has been claimed 
with very great carnestness, that the rebels in the late strife 
were to have the benefit of the rule in all things. But it is 
not necessary to concede the claim nor consider it, to dis- 
criminate in the present case between the character and 
relations of enemy and criminal. Ifthe acts enumerated 
in the act have any criminality, it arises from other laws, 
not from this. But because other statutes make them 
offences, that cannot affect the character of this act which 
may be said to apply to two classes of persons, viz: those 
who were enemies and those who were not. As regards 
the latter, the invalidity of the act is not urged, because 
inapplicable to the parties in the present motion. But as 
regards the former class, it is alleged that the effect of the 
act is to exclude them for acts which made them enemies, 
- and thus made them ez post facto. 

The cases of Cummings vs. Missouri, and Exparte Garland, 
4 Wallace, have been relied on as establishing the ex posi 
facto character of this act. But it is not to be overlooked 
that the authority of those cases is greatly weakened by the 
fact of the nearly equal division of the court deciding them; 
and viewing the balancing opinions of the two sides, I feel 
constrained to acknowledge that in my humble opinion, the 
weight of the argument is decidedly in favor of the dissent- 
ing judges. 
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These cases. seem to me to violate the long settled prin- 
ciple, that ex post facto laws relate only to criminal, not 
civil matters. Blackstone, 46; 3 Dall., 386; 7 Johns, 477; 
6 Cranch, 87; 12 Wheat., 266; 2 Peters, 388; 8 Peters, 88. 
And to call the act a criminal law is only to change the name 
to fit the case, without regard to its character. It makes 
every deprivation of acivil righta punishment, and every pun- 
ishment a crime, and that completely breaks down the well 
defined distinction so long recognized by the repeated de- 


- cisions of the courts of England and this country, both State 


and Federal. The distinction was plainly stated by Story, 
J., in Watson vs. Mercer, that ** Hx post facto laws relate to 
penal and criminal proceedings which impose punishment 
and forfeiture, and not to civil proceedings, which affect. 
private rights retrospectively.” 

In Calder vs. Bull, the supreme court said: ‘ The true dis- 
tinction is between ex post facto laws, and retrospective laws.” 
Spencer, J., in Dash vs. Van Kleeck, says: ‘The term ex 
post facto is technical, and is to be construed according to 
the received and well understood meaning and import of it 
when the constitution was adopted. Judge Blackstone had 
explained the term. His work was the most popular then 
extant, and it was in the hands of all professional gentle- 
men, and of those who devoted their time and service to 
the State. He says: ‘An ex post facto lawis when, after an 
action, (indifferent in itself,) is committed, the Legislature 
then, for the first time, declares it to have been a crime, 
and inflicts a punishment upon the person who has com- 
mitted it.’”’ He further says that two of the learned an- 
thors of the Federalist, eminent as statesmen and civilians, 
and who were “members of the convention which formed 
the constitution, agree that this definition is correct, and 
that it is to be so understood.” 

In Calder and Bull, Patterson, J., said, that the words ex 
post facto, when applied to a law, have a technical meaning, 
and “refer to érimes, pains, and penalties.” But says he: 
“T had an ardent desire to have extended the provision of 
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the constitution to retrospective laws in general; for there 
is neither policy nor safety in such laws, and, therefore, I 
have always had a strong aversion against them.” 

Chancellor Kent, in his Commentaries, 1 vol., 409, says: 
‘“* Kx post facto laws relate to penal and criminal proceedings 
which impose punishments or forfeitures, and not to civil 
proceedings, which affect private rights retrospectively. 
Retrospective laws and State laws divesting vested rights, 
unless ex post facto, or impairing the obligation of contracts, 
do not fall within the prohibition contained in the Consti- 
tution of the United States, however repugnant they may 
be to the principles of sound legislation.” 

It was upon this distinction between a retrospective civil 
and retrospective criminal law, that the case of Morris v. 
Wyatt, 2 W. Va. Rep., 575, turned, and in which this court 
sustained the validity of the act, because, though retrospec- 
tive, it was not ex post facto. Recognizing this distinction, 
many of the States have made ita part of their organic 
law, that their legislatures shall not have power to pass 
either an ex post facto law or a retrospective law affecting 
civil rights only. But we have no such provision in the 
constitution of this State, and our legislature, therefore, has 
an undoubted power and authority to pass retrospective 
laws not ex post facto, but affecting only private rights in 
civil matters retrospectively, and which do not divest vested 
rights without just compensation, and where the object is 
the public safety or the general weal. 

To enlarge by construction the limitations of the Federal 
constitution upon the reserved powers of the States, in this 
particular, is a matter of much more importance as a prin- 
ciple, than the particular case would ordinarily inspire. 
And it should require a clear case and an unquestioned and 
unquestionable authority for it, such as I do not think the 
judicial mind of the country has yet accepted the cases of 
Cummings and Garland to be. Indeed, I am at a loss to 
know how the majority judges who decided ‘them, now re- 
gard it. For the case of Hunter, Price and others, decided by 











rT =e FS => fe Ce 





COURT OF APPEALS OF WEST VIRGINIA. 225 





1870. 





Jan’y Term, Ex parte Quarrier and Fitzhugh. 





this court after those cases were announced by the public 
press, was presented to that court, or the judges thereof, for 
review, and for a writ of error, while the whole subject was 
fresh in the minds of the court and the public, and the sub- 
ject of criticism by the press. In that case this court held 
the act in question not ex post facto. If it was so, why did 
not the supreme court of the United States award the writ 
of error and reverse the judgment, as it did in the case of 
Cummings? If, as has been claimed, those cases in effect 
settled this case, and the authority be conclusive, why did 
not that court, or some of the judges who concurred in 
the opinion, upon the authority of those cases, give relief 
to the applicants, Messrs. Hunter, Price and others, by 
awarding the writ of error? The application was made, 
and was not allowed either by the court collectively, or by 
any of the judges separately. Again, the same question, 
under the same statute, soon after came before the supreme 
court of the District of Columbia, and was there decided in 
the same way as the case of Hunter, Price and others. I 
feel warranted, therefore, in concluding that the majority 
of the supreme court were not satisfied with the author- 
ity of those cases, so far, at least, as to the ex post facto 
character of this act, as it relates to parties cireumstanced 
as in this case. 

Mr. Garland, as appears by the report of his case, was a 
citizen of the State of Arkansas, and a practicing attorney 
in the supreme court of the United States in 1860. He 
embarked in the rebellion at the beginning and continued 
in it till the final surrender of the rebel forces, having been 
representative and senator in the rebel congress, which 
was waging a fierce war upon the Government and States 
of the Union. In the midst of that war, and before it cul- 
minated in any decisive issue, congress passed the act of 
January 24th, 1865, applying to attorneys in the United 
States courts the test oath deemed necessary to apply to all 
other public officers by the act of July 2d, 1862. 

After the surrender, in July, 1865, he was pardoned by 
VoL. Iv. 15 
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the President, and applied to be admitted to return to his 
abandoned practice without regard to the act of congress, 
And the supreme court let him do it after first declaring 
the act void for the purpose. 


According to the decision in the Prize cases, 2 Black, Mr. 
Garland was an “enemy” at the time of the passage of the 
act of January 24th, 1865, and so continued for some six 
months after. According to the decision of Brown vs. 
United States, 8 Cranch, 110, congress had a right to con- 
fiscate his estate, including his right, if it can be supposed 
he then had any, to appear and practice, then or at any 
future time, as an attorney in the Federal courts. And 
congress exercised tkat right, and passed the law. 

When he surrendered and renewed his allegiance and 
received the executive pardon, and thus became redintegra- 
ted, he had no status as an officer and attorney in any of the 
courts of the Union, nor any vested right as such to appear 
and practice in those courts, and could only legally acquire 
such right by compliance with the laws in force at the time 
of his application renewed. 


Congress, by other laws, confiscated the property of others 
engaged in the rebellion, and pardon did not restore them 
to that property. Indeed, in Mrs. Alexander’s case, the war 
power of the government was carried so far as to confiscate 
the rights and property of a woman who claimed to have 
been no enemy, but a loyal and faithful citizen of the United 
States, simply because she and her property were in terri- 
tory declared to be enemy territory, and she, therefore, 
held.to be enemy. If deprivation of one’s property be 
punishment, she was punished, not for any act of hers, 
but of others who raised the rebellion; and the punish- 
ment, too, was inflicted by her own government, that 
owed her protection, instead of the rebel. These two 
cases of Mrs. Alexander and Mr. Garland, the one loyal, 
the other disloyal; the one a friend, the other an ene- 
my; the one entitled to protection from the government, 
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the other deserving its punishment, present striking and 
practical results of the application of principles to par- 
ticular cases; and I must confess that in neither instance 
is my sense of justice favorably impressed with the 
result. 

It seems to me impossible to doubt the power of con- 
gress to exclude an enemy from its courts by Jaw, including 
Mr. Garland and all others, continuing enemies in rebellion 
from the date of the act to the end of the war, and not only 
so, but if congress had chosen to declare by law such con- 
tinuance criminal, and punished it accordingly in express 
terms, it could not be avoided by calling it ex post facto. 
But if the act should go further and exclude for antecedent 
acts, that could not make void the law against the subse- 
quent acts. The facts show Mr. Garland wasas clearly within 
the prospective operation of the act by his continuance in 
the rebellion after its passage, as within its retrospective 
operation for acts antecedent to its passage. Now, his re- 
sponsibility to the law prospectively for his subsequent con- 
duct, cannot be escaped by pleading and proving that he 
was also guilty of antecedent acts of like character, and by 
the same law equally condemned, for that would be to take 
advantage of his own wrong, and make one fault a screen 
and defence for another. 

Properly considered, therefore, the case of Garland in ef- 
effect decides nothing more,in my humble opinion, than that 
a rebel attorney being pardoned by the President is thereby 
restored to his right to practice in the Federal courts, 
whether the act of congress be retrospective or pros- 
pective, or both. But inasmuch as a presidential par- 
don can have no such effect upon a party’s standing 
in the State courts, that case can have no bearing on 
the case here. 

Many of the foregoing considerations are equally applica- 
ble to the case of Cumming vs. Missouri, which seems to me 
to be in conflict with the decision of the supreme court of 
Pennsylvania, and of the supreme court of the United 
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States, in the case of Butler vs. Pennsylvania, and with 
the action of all the States in abolishing at their will, not 
only their governments, and establishing others in their 
stead, but in abolishing also the offices and emoluments of 
the officers that wielded them under the old forms, and lim- 
iting the qualifications of those who may enjoy like privi- 
leges under the new. It is also in conflict with the decis- 
ion of the supreme court of Missouri, which it assumed to 
overrule, and with a subsequent case decided by that court, 
and since affirmed by the decision of the supreme court of 
the United States. It is, in my humble opinion, an un- 
warrantable and dangerous encroachment, under a plausi- 
ble pretext, mpon the reserved rights and sovereignty of the 
States, which the courts of the States, as oft as the case be- 
comes the subject of review, ought to reprobate with a dig- 
nity and firmness becoming their high responsibilities. 
Much as I should desire to see magnanimity practiced, 
mercy shown, and charity extended to all, by the repeal of 
all laws which a changed condition make it proper to change, 
yet the prerogative and duty of doimg it belong, not to the 
court, but to the people of the State, or to the legislatures 
thereof respectively. To pronounce what the law is or 
is not, is a judicial duty, but to pronounce that which is 
law to be not so, and that which is not, to be such, is judi- 
cial usurpation ; and whether we call one judicial legisla- 
tion, and the other jadicial nullification, they are alike rep- 
rehensible. I have not seen the 39th volume of the New 
York reports containing the case of Green vs. Shumway, re- 
ferred to in the argument from the newspaper statements 
of the case; but I have examined the written statements 
aud extracts from the case sent me by one of the learned 
counsel who argued the case at bar. 

As far as I can gather from the case thus presented, it 
would seem that the constitution of New York had pre- 
scribed the qualifications of a voter, that the act in question, 
in effect, added further qualifications or conditions, by re- 
quiring the party to take an oath that he had not done cer- 
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tain acts, which, if done before the act, would not have dis- 
qualified the voter. 

Judge Miller held the act void, as being ex post facto, and 
repugnant to the constitution of the United States, upon 
the authority of Cummings vs. Missouri. He also held it 
repugnant to the constitution of New York. Judge Bacon 
was for affirming, on the ground that the decision of the 
supreme court of the United States had, in effect, decided 
that such an act as the one in question was in conflict with 
the Federal constitution, but was of opinion that no pro- 
vision of the constitution of the State of New York was vio- 
lated thereby. Judges Grover, Clarke and Dwight were 
for affirming on the ground that the act in question violated 
the true intent and meaning of the constitution of the State 
of New York; and the judges dissenting were Hunt, Mason 
and Woodruff. 

Of these eight judges, two only seem to recognize the 
case of Cummings, and act on its authority. 

Three held the act repugnant only to the constitution of 
New York, and a fourth held it not only repugnant to the 
State, but also to the Federal constitution, so that there were 
only four who held it repugnant to the State constitution. 
Three dissented from holding it repugnant to either the 
State or Federal constitution, and one other held it not re- 
pugnant to the State constitution, but yielded to the author- 
ity of the case of Cummings, as to its repugnancy to the Fed- 
eral constitution; thus four also held it not repugnant to 
the State constitution, and only two out of the eight held it 
repugnant to the Federal constitution. This diversity, if 
not confusion of opinions in the case, shows nothing more 
for than against the case; shows it, indeed, worthless as an 
authority beyond the determination of the particular con- 
troversy between the parties to it. 

Thus far I have endeavored to consider this case, unin- 
fluenced by the opinion expressed in the case of Messrs. 
Hunter, Price and others, when the same subject was dis- 
cussed with a zeal, learning, and elaboration only equalled 
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by the present case, and to all of which the court has lent a 
patient and attentive hearing. 

It seems to me that the marked difference between a state 
of war and a state of peace, the difference between the con- 
stitutional rights of friends and enemies in such a state and 
condition of things, the powers, duties, and relations of the 
State to its friends, and towards its foes, to its citizens who 
are under its laws, and to its enemies who are against its 
iaws, remove the difficulties suggested to the validity of the 
act in question, and relieve it of the danger to liberty, which 
has been, as it would seem, so much apprehended by some 
timid minds. To deny to the State the power to exclude 
its “enemies” from its offices, is to deny to it the power, and 
an essential means of preserving its existence. To deny to 
a State the power to prescribe the qualifications of its officers, 
is to exhibit a pitiable ignorance of what constitutes a State, 
and a very inadequate estimate of the power and dignity of 
the States of this Union. That it is competent to the legis- 
lature to prescribe the qualifications of all officers, including 
attorneys, except where that power is restrained by the con- 
stitution of the State, I have no doubt whatever, and I am 
equally confident that there is no provision prohibiting, nor 
intended to prohibit, the legislature from prescribing such 
qualifications for the office of attorney, and such tests and 
proofs of fitness in parties seeking admission to such office, 
as would effectually exclude from the courts the enemies of 
the State during a state of war and time of public danger, 
and also to continue such exclusion so long as might be 
deemed necessary and proper for the public security, in the 
wisdom and discretion of the representatives of the people. 
Yet, nevertheless, since the restoration of a state of peace, 
with all its attendant blessings, and kindly sympathies, and 
fraternal feelings revived and emulated among one common 
brotherhood, it is much to be desired that the legislature 
will sooner or later catch the spirit of the times and the 
progress of the age, and restore the favors and franchises 
which war’s misfortunes forfeited; and that the legislature 
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will do so upon the sober second thought, I have as little 
doubt as I have that the subject is one for legislative, in- 
stead of judicial discretion. 

The act of February 14th, 1866, has been criticised for 
its severity, whether justly so or not, it is not necessary to 
enquire, but the criticism has led me, as a matter of euri- 
osity, to compare the spirit of the times, with the past, and 
see whether tlie tendency has been towards severity or 
leniency as regards those who have erred © olitically in times 
of severe trial. By the revised act of 1792, and the Revised 
Code of 1819, which continued to be the law till omitted in 
the revisal of 1849, all citizens who had voluntarily borne 
arms against the United States were prohibited from mi- 
grating to the commonwealth, and from becoming citizens 
thereof, and if found in the State, were to be prosecuted for 
a misdemeanor, and if found guilty, to be imprisoned not 
exceeding six months in the public jail of the common- 
wealth, without bail or mainprize, and fined at the discre- 
tion of the court, not exceeding 300 dollars, and stand com- 
mitted until the fine be paid; and if found at large in the 
State after a year from the date of conviction, or a month 
from the time of enlargement from jail, to be thereafter im- 
prisoned in the public jail for five years, without bail or. 
mainprize, and forfeit all estate, real and personal; and all 
such persons were made equally subject to the pains, pen- 
alties, and disabilities, of the act, although they had been 
theretofore, or should be thereafter admitted to take 
the oaths of fidelity in any court of record in the same, 
as if they had not taken said oaths. And in any suit 
by them, the defendants were allowed to plead the act in 
bar, if the plaintiff’s claim accrued in the State after the 
passage of the act, unless saved by the treaty of peace with 
Great Gritain. 

Again, by an ordinance of the rebel convention at Richmond, 
passed May Ist, 1861, the summary arrest was authorized 
of any person suspected of counseling, aiding, or abetting 
the government of the United States or its officers in any 
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hostile action against the confederate states, or any of them, 
or any slave holding State in amity with them, or of com- 
municating to the government of the United States or its 
officers, by letter or otherwise, directly or indirectly, any 
information touching the action of the (rebel) authorities, 
other than as authorized by them; and any person doing 
any of those things was declared guilty of felony, and pun- 
ishable with fine not less than 100 dollars, nor more than 
10,000 dollars, and imprisonment in the penitentiary not 
Jess than five nor more than twenty years. And by a like 
ordinance, passed June 27th, 1861, it was declared that any 
citizen of Virginia holding office under the government of 
the United States after the 1st of August, should be forever 
banished from the State, and was declared to be an alien 
enemy, and so to be considered in all the courts of the 
State; and if any citizen should undertake to represent the 
State in the congress of the United States, in addition to the 
said penalties, he was to be deemed guilty of treason, and 
his property confiscated. 

Now, the act of 1866, if tested by the act of 1792, and the 
Revised Code of 1819, or by the rebel ordinance of 1861, is 
certainly not more severe than they were on the unfortunate 
delinquent in political differences who happened to be under 
the ban of power, nor does it seem to me to exhibit a retro- 
grade in humanity. 

Tried by the rule of doing to others as they do to us, it 
is not worse than others; but tried by that higher rule, of 
doing to others as we would have them do to us, it certainly 
comes short; but as the comparison shows progress in 
moderation, it is to be hoped that charity will yet do its 
perfect work, nor wait unduly. And it is confidently be- 
lieved from the signs of the times, that the spirit of the age 
. will require less time, to melt the hearts and restore the 
sympathies of the sons, than it took to soften the hearts of 
the sires from 1776 to 1849. 

Having given to the subject the consideration due to 
it, and knowing that it enlists the sympathies of more 
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than it concerns, I have been yet unable to find cause 
to reverse the ruling in the case of Messrs. Hunter, Price 
and others. The motion of Mr. Fitzhugh must, therefore, 
be overruled. 


The motion of Quarrier was overruled by Judges Berk- 
shire and Maxwell. 


The motion of Fitzhugh was unanimously overruled at a 
former term. 
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Gbecling. 
Joun T. PrEerce ef al. vs. JamES CARSKADON.* 


January Term, 1870. 


1. Enemies in war have no right to enter and use the courts of the adverse 
party. Itis competent forthe legislature to permit them to doso on such 


- terms as the legislature may prescribe. The exercise of these powers is. 


within the scope of legislative discretion, and is not repugnant to the 
constitution of the United States, nor of the constitution of this State; 
neither does it transcend the limits of legislative power, as it springs 
originally from the social compact. 


2. Such a power in the State is conservative and remedial, and not akin to 
despotism, nor for the sake of punishment. 


3. War gives the right flagrante bello, to forfeit and confiscate the property and 
debts of the enemy. These rights and powers apply as well to the lawful 
government, whether State or National, in a civil war, to suppress a 
rebellion, as to independent sovereignties in international wars. 


4. In such a war it is competent to the established and lawful-government to 
wield its sovereign, as well as its belligerent powers, to suppress the re- 
bellion and punish the insurgents. 


5. The actt of February 11th, 1865, requiring parties to take a certain oath 
therein prescribed, before they are entitled to a rehearing in the matter 
of a judgment on an attachment, is not unconstitutional. 


This suit was brought in Preston county, in August, 1864, 
by James Carskadon against Charles Williams, Joseph V. 


*This case was heard at July term, 1868, and the decision announced, but 
the opiniun was not pronounced until this term. ‘The case was heard by 
Judges Brown and Maxwell. Absent, Harrison, J. 


t “27. Ifa defendant, against whom, on publication, a judgment or decree 
has been or shall hereafter be rendered in an action or suit in which an at- 
tachment has been or may be sued out and levied, as provided in this chapter, 
or his personal representatives, shal] return to or appear openly in this State, 
he may, within one year after a copy of such judgment or decree shall be 
served upon him, at the instance of the plaintiff, or within five years from the 
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Williams, John T. Peerce and Charles H. Vandever. The 
action was trespass. An attachment was also issued in the 
case, under the statute providing that, if parties were in 
sympathy with the rebellion, and had left their usual places 
of abode and were out of the reach of civil process for 
ninety days, they were to be regarded as non-residents. 
A judgment was had against Peerce and Charles Williams 
in December, 1864, for 700 dollars. The defendants peti- 
tioned, in September, 1865, for a re-hearing, filing there- 
with an affidavit to support the constitution of the United 
States, and of this State, but failing to take the oath provi- 
ded by the act of February 11th, 1865. The court refused 
to permit the petition to be filed and the case to be re- 
heard, because of the failure to take the oath prescribed by 
the latter act. The defendants brought the case here for 
review. 


Hon John A. Dille, Judge of the circuit court of Preston 
county, presided on the trial of the case. 


Boggess for the plaintiffs in error. 
Stanton ¢ Allison for the defendant in error. 


date of such judgment or decree, if he be not so served, petition to have the 
proceedings reheard. * * * The said petition when not presented on be- 
half of a corporation, shall be accompanied by the affidavit of such defendant 
or his personal representative, stating the following facts:—First, That such 
defendant never voluntarily bore arms against the United States, the reor- 
ganized government of Virginia or the State of West Virginia. Second, That 
such defendant never voluntarily gave aid or comfort to persons engaged in 
armed hostility against the United States, the reorganized government of 
Virginia or the State of West Virginia, by countenancing, counseling or en- 
couraging them therein. Third, That such defendant never sought, accepted, 
nor attempted to exercise any office or appointment whatever, civil or mili- 
tary, under any authority, or pretended authority, hostile to the United States, 
the reorganized government of Virginia, or the state of West Virginia. 
Fourth, That such defendant never yielded any voluntary support to any 
government or pretended government, power or constitution, within the 
United States, hostile or inimical thereto, or hostile or inimical to the reor- 
ganized government of Virginia or the State of West Virginia: Provided, 
nevertheless, that if the judgment or decree be against several defendants 
upon a demand founded on contract, the court may order a rehearing and 
— defence to be made on behalf of all the said defendants, if the petition 

accompanied by the affidavit of any one of them stating the facts above 
mentioned,” &c. 
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Brown, President. 

Carskadon, the defendant in error, sued and recovered a 
judgment in 1864, on attachment against the plaintiffs in 
error, for an alleged trespass in taking and carrying away 
his cattle. In September, 1865, the plaintiffs in error, by 
their attorney, presented their petition in court for a re- 
hearing of the case, but not in conformity with the act of 
February, 1ith, 1865, and asked to have the same filed; to 
which the defendant in error objected, and upon considera- 
tion, the court refused to permit the petition to be filed, be- 
cause the affidavit to it did not conform to the provisions 
of the said act. To this refusal of the court the plaintiffs in 
error excepted, and the ruling of the court in rejecting the 
petition is the subject of review in this case. But as the 
ruling of the court is in conformity with the act of February 
11th, 1865, the validity of the act, and the power of the leg- 
islature to enact it, become the grave subject of considera- 
tion. 

After a careful consideration of the subject presented in 
this case, the arguments of counsel, and the various author- 
ities cited, I have come to the following conclusions: 

1. That enemies in war have no right to enter and use 
the courts of the adverse party. . 

2. That it is competent for the legislature to permit 
them to do so on such terms as the legislature may pre- 
scribe. 

3. That the exercise of these powers is within the scope 
of legislative discretion; and is not repugnant to the con- 
stitution of the United States, nor to the constitution of this 
State; neither does it transcend the limits of legislative 
power, as it springs originally from the social compact. 

4. That such a power in the State is conservative and 
remedial, and not akin to despotism, nor for the sake of 
punishment. - 

5. That war gives the right, flagrante bello, to forfeit and 
confiscate the property and debts of the enemy. 

6. That these rights and powers apply as well to the law- 
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fal government, whether State or National, in a civil war 


to suppress a rebellion, as to independent sovereignties in 
international wars. 

7. That in such a war it is competent to the established 
and lawful government to wield its sovereign, as well as its 
belligerent powers, to suppress the rebellion and punish the 
insurgents. 

Whether it is politic and wise to exert these powers in a 
particular instance or in a particular manner, or to a given 
extent, is a question not properly belonging to the court to 
determine, but rather for the legislative discretion. 

Satisfied of the existence of the power in the legislature, 
and the obligation of its action upon the people, the busi- 
ness of the court is to expound and apply, and leave to the 
legislature to alter or repeal. And, now, applying these 
principles to the case at bar: a civil war existed, in which 
the government of the United States was endeavoring to 
suppress the rebellion of a portion of the people against its 
lawful authority. The State of Virginia, through her reor- 
ganized government, prior to the division of the State, and 
the, State of West Virginia subsequently lent their aid, as 
in duty bound, in that general effort; but, in addition to 
that they organized and equipped military forces of their 
own respectively, at their own expense, which, acting under 
the command of their respective officers, and independently 
of the armies of the Union, were employed by them in their 
own defence against their common enemies who invaded 
their territories, killed, captured, carried off, and imprisoned 
their loyal people, and sought by military force to subvert 
their governments and annihilate the existence of one of 
those States, and to subject the people of both to a hostile 
and treasonable jurisdiction. 

And this state of things is recognized by numerous acts 
of the legislature, the proclamation of the Governor, and 
other executive documents; and by the courts through- 
out the State. Pending this State of war, and as a 
war measure, the State of West Virginia had an un- 
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doubted right to defend herself, as well by the exer. 
cise of her military powers, when the government of the 
United States failed to render adequate protection, as by 
the exertion of her sovereign powers. To that end, she 
also had a right to forfeit and confiscate the property and 
debts of her enemies, and close her courts against their en- 
trance and use, save upon such terms as she might pre- 
scribe; and so she did, and the act in question is but one of 
a number of the like kind. It prohibits a party against 
whom a judgment has been recovered as an absent defen- 
dant in sympathy with the rebellion, who left his home on 
that account, so that process could not be served on him, 
from appearing in court and opening said judgment, unless 
he would take a prescribed oath in effect purging himself 
from al] complicity with said rebellion. TheState of West 
Virginia had the power to pass that act. 

The British Parliament has exercised like power in pass- 
ing confiscation acts. The Colonial legislature of Virginia 
did the same in the Bacon rebellion, with circumstances 
of great harshness and severity. 

All the States of the Union did it in the war of the revo- 
lution. The American congress has done it in a series of 
acts in the present rebellion. So, also, all the border States, 
by which is meant the States bordering on the hostile dis- 
tricts in the late rebellion, and whose territories and people 
were particularly involved more or less in the hostilities. 

This right of the States to confiscate the enemies’ prop- 
erty, and to punish traitors, is fully recognized by Great 
Britain and the United States in the treaty of 1783. See 
the case of Reed vs. Reed, 5, Call, 161, where the subject of 
these confiscation laws, and especially the Virginia.act, was 
considered and discussed with learning and ability. Judge 
Roane said: ‘ Perhaps I shall be warranted in saying that 
there were, in fact, such confiscations made by every State 
in the Union. See Hammond’s letter to Jefferson. * * * 
The Virginia act, upon this subject, after reciting that, by the 
declaration of Independence by the United States, the resid- 
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uary subjects of the British empire became enemies and 
aliens to the said State, enacts, that all the property lying 
within the commonwealth belonging at that time to any 
British subject, &c., shall be deemed to be vested in the 
Commonwealth; and a subsequent clause describes who 
shall be deemed British subjects within the meaning of the 
act. October, 1779, chapter 14. 

“The passage of the act ipso facto, confiscated the property 
therein contemplated; and the only enquiry necessary to be 
made, or which, in fact, was made, (see inquisitions in the 
office of the general court,) under this act, as it respects the 
proprietors of the land, was whether he were a British sub- 
ject or not, within the meaning of the act; there was no 
enquiry whether he was, by law, analien. * * * 

“During the existence of the war, the ordinary law of 
escheat and forfeiture had not been put in force against 
British subjects. It had yielded to the more powerful and 
direct course of legislative confiscation which was deemed 
preferable and was universally pursued.” Again: ‘This 
article, (of the treaty of 1783,) upon the whole context of it 
taken together, can only relate to those who, being Ameri- 
can. citizens, afterwards became refugees, and joined the 
enemy; it cannot relate, (in a collective point of view,) to 
real British subjects. Keeping out of view, tor the present, 
that member of the article which prohibits future confisca- 
cations, and which requires a more particular examination, 
would it not be absurd to stipulate that after peace had taken 
place between the two nations, we should commence no 
prosecutions against real British subjects for the part they 

had taken in the war? That part was not in them a culpa- 
ble part; it was one which their duty and allegiance as sub- 
jects required them to take. Not residing in this country, 
nor being oppressed as the Americans were, it was not their 
business to join in our revolt, nor to take part in our battles. 

“Tf there had been no such article in the treaty, and Amer- 
Tea had thereafter commenced such prosecutions against 
British subjects, Great Britain would have justly considered 
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them as acts of hostility against her. This provision, then, 
as relative to real British subjects, is wholly superfluous and 
unnecessary; it shall not, therefore, be construed to have 
relation to them. But with respect to the American refu- 
gee, this stipulation was strictly necessary and proper. 
They did become citizens of the American States, and with- 
out expatriating themselves, had joined the standard of the 
enemy. After the peace, the several States might justly 
have called these, their offending citizens, to a severe ac- 
count for their conduct; but the humanity and honor of the 
British nation was deeply interested to protect them; to 
protect these American traitors from the vengeance of their 
own governments. The latter part of this article, therefore, 
applies exclusively to them, however it may be with the 
former. The interdiction of prosecutions for the part they 
had taken in the war, and loss or damage accruing there- 
from, as it related only to them, so it alone effectually se- 
cured them from such common law forfeitures as were 
incident to attainders or prosecutions for treagon. As to 
coufiscations, in relation to these persons, as they were 
not legally aliens, in the several States, they were already 
sufficiently safe from the effects of the laws of alienage. 

“‘The inhibitions, then, of legislative confiscations, con- 
joined with the interdiction of prosecutions on account of 
the part taken in the war, would entirely secure and protect 
the refugees.” 

It seems to me that much confusion is produced in the 
minds of men, by failing to keep in view an important dis- 
tinction between the powers of a government in war and in 
peace, and what a government may lawfully do to its ene- 
mies in war, which it might not do to its loyal citizens, even 
in the midst of war, nor to an alien who is not an enemy. 
And in the case referred to Judge Roane said: ‘ Besides 
this ordinary and municipal right of forfeiture, there is, as 
I have before said, an extraordinary one accruing to bel- 
ligerent nations, of confiscating the property of their ene- 
mies. This right does not await and attend on the contin- 
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gent event of a purchase by, or descent to, an alien; it 
affects property then actually holden by the enemy; it is 
not carried into effect by the ordinary course of the munici- 
pal laws; the property is seized and confiscated by an ex- 
traordinary act of the government of the belligerent nation. 
It is seized, not because it is the property of the alien, but 
ofan enemy. This right is technically and properly de- 
nominated a right of confiscation; I know of no other term 
which will properly designate it.” 

It seems to be supposed that, although the government 
may confiscate the property of its alien enemies, yet that it 
cannot so deal with the property of those of its enemies who 
are not aliens, but citizens. And the reason urged for this 
strange theory is, that being citizens, if guilty of treason 
and rebellion, they can only be tried for those crimes by 
indictment according to the course of the common law, and 
that until so convicted, the fact cannot appear which makes 
them enemies. It might be that a law which should punish 
the parties criminated for their treason and rebellion, other- 
wise than according to the common law, would be repug- 
nant to the constitution, because that makes no distinction 
in the trial of a party for those crimes, whether he be citi- 
zen, friend, or enemy. But in such case the party is not 
dealt with as an enemy, but simply as an individual, for his 
alleged violation of the law. But when a government 
makes war upon its enemies, its right to confiscate their 
property as a war measure is unquestionable; and it is the 
same whether its enemies be citizens or aliens, or both; nor 
is it limited to this right of confiscation by any means, but 
the enemies, whether citizens or aliens, may be lawfully 
slain in battle, or captured, and detained as prisoners of 
war till the war ends, or till exchanged; their arms, ammu- 
nition, and stores may be lawfully taken and used or des- 
troyed; articles, contraband of war, being sent to them, 
may be lawfully confiscated; their ports may be lawfully 
blockaded, their property on the high seas may be lawfully 
seized as prizes of war, and many other things may be 
VoL. Iv. 16 
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lawfully done to them, which it would not be lawful to do, 
but for the fact of the existence of a state of war, and the 
character of the parties affected as enemies. 

In the Prize cases, 2 Black, it was said by Judge Grier, 
‘delivering the opinion of the supreme court of the United 
States, that, “‘ They have cast off their allegiance, and made 
war on their government, and are none the less enemies 
because they are traitors.”” In other words, he asserts un- 
equivocally in this proposition, that rebels in a civil war are 
both traitors and enemies, and the one no less because of 
the other; and they are. equally liable to be dealt with in 
either character by the lawful government. 

When the judgment in question was rendered in 1864, 
on attachment against the property of the plaintiffs in error, 
if not enemies, they had the right, upon complying with 
the requisitions prescribed by the legislature in the form of 
the statute then existing, to appear and show cause why the 
said judgment should not be set aside, and a new judgment 
rendered on the new case so presented; but this privilege 
could only be had on the terms prescribed. If the plaintiffs 
in error were enemies when the judgment was rendered, 
they had no such right or privilege as above stated. 

For it is too clear and well settled to admit of debate, 
that an enemy has no right to invoke the aid of the courts 
any more than of the legislature or executive of the other 
belligerent. 

That it was competent to the legislature to alter or mod- 
ify the terms and conditions of the preceding statute cannot, 
as a general proposition, be questioned, provided tio vested 
right was thereby invaded. 

Now when‘the act in question passed on the 11th of Feb- 
ruary, 1865, not only a state of public war existed, but a 
state of actual hostilities existed, and the embattled hosts 
were collecting all their powers for a renewal of the desper- 
ate conflict, which wasted the nation in its friends and foes, 
and periled the very existence of the Union and the State. 

The object of the act, then, would:seem to have been, not 
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so much to take away any right which the enemies of the 
State and of the Union had, to invoke the aid and com- 
mand the services of the courts in undoing what they had 
done in behalf of the suitor, but to provide a more easy, 
simple, and practical mode of distinguishing between friends 
and enemies, or in other words, who had a right to appear 
and be heard, and who had not. 

Now, if the plaintiffs were enemies, withiu the purview of 
the act at the time it passed, they had no right as we have 
seen, to appear and demand a rehearing. It is not, I believe, 
seriously denied, even by the most strenuous opposers of 
the power of the legislature to abolish slavery, that it is 
competent to liberate the post nati, without violating the 
vested rights of property. By the law, the master of the 
slave mother would be the owner of the slave child when it 
is born, but not before, and if before its birth the law which 
would enslave it should be repealed, or which is equivalent, 
if a law should be passed making the child free as soon as 
born, it could not be maintained as in violation of any vested 
right in the master of the mother. 

So, too, in this case, if the plaintiffs were enemies, having 
no right, as we have seen, either before or after the passage 
of the act in question, to appear and litigate the case once 
determined, so long as the war lasted, or at least so long as 
their character of enemies continued, they had but a con- 
tingent possibility of doing so, after the war was over, but 
this possibility was contingent on the chance of a legislative 
prohibition in the mean time. 

If an enemy of the State had property within its jurisdic- 
tion, such enemy could not sue for it in the courts of that 
State pending the war, though he might do so after the re- 
turn of peace, so far as the common law is concerned, (San- 
derson vs. Morgan, 39 New York, 281,) unless prohibited by 
some positive restriction, on the part of the offended State. 
But pending the war, his property might lawfully be con- 
fiscated, and then his right to sue for it, even after the re- 
turn of peace, would be lost or destroyed. 
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And the same effect as to the enemy would follow if the 
State should prohibit the revival of the privilege to sue or 
litigate for the same subject matter. But this latter is not 
even substantially the effect of the act in question, for it 
confiseates no property nor took away any existing or vested 
right to sue; it simply defeats in a certain event the revival 
of a contingent possibility of a right to have a rehearing of 
a casé once determined; such as Judge Roane, in the case 
of Reed vs. Reed, calls, “ Not actual interests, but mere pos- 
sibilities of interest,” interests emphatically in nudibus; in- 
terests often assailed by the acts of our legislature, and rep- 
robated by the decisions of our courts. As well might the 
eldest sons of our citizens complain of the destruction of the 
right of primogeniture, leaving their fathers, as these Brit- 
ish subjects object, that long antecedent to the accruing of 
their claims, they should be thrown into the class of aliens 
by the natural and necessary effect of our pre-existing mu- 
nicipal regulations. 

How far the validity of the act in question may be affect- 
ed by other cases which may arise under it, I do not feel 
ealled on to consider, but confine myself to its application 
to the case at bar; and in doing so, I am constrained to say 
I see nothing in it repugnant to the constitution, nor does 
it, so far as this case is concerned, transcend the just limits 
of legislative power as it is derived originally from the social 
compact. 

For it is not to be denied that not only is the exercise of 
legislative power limited and constrained by the organic 
law which the people, the source of all power, have ordained 
in the form of the constitution; but civil power is itself 
limited by its own nature to the objects of the civil compact. 
For, as Mr. Rutherford, in his Institutes on Natural Law, 
has well said, that, “As this is a power formed for certain 
purposes, it cannot in its own nature be so far absolute as 
to be free either to promote those purposes or to prevent 
them.” 

The Bill of Rights of Virginia, unanimously adopted June 
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12th, 1776, and reaffirmed repeatedly by the conventions 
and the people, declare that ‘all power is derived from the 
people,” and “that government is instituted for their benefit 
and protection.” Quickly following this solemn announce- 
ment, the Declaration of Independence repeated the im- 
portant truth, that “governments derive their just powers 
from the consent of the governed,” and are instituted to 
secure the rights of life, liberty, and happiness. The’same 
doctrine is reordained in the constitution of our own State. 
The learned author of the Institutes on Natural Law, before 
referred to, page 370, also says: ‘This power of civil 
society to alter or restrain the rights of mankind, is limited 
by its own nature. It extends no further than the purposes 
of the social compact, by which it was produced; as the 
parties to this compact only bind themselves to act for the 
common good of the whole society and of its several parts, 
so the power which is produced by this compact, can, in its 
own nature, extend only to such restraints or alterations of 
any of the rights of mankind, as in the judgment of the 
common understanding are necessary or conducive to those 
purposes. Civil legislative power, therefore, is not in the 
strict sense of the word an absolute power of restraining 
or altering the rights of the subjects; it is limited in its 
own nature to its proper objects; to those rights only in 
which the common good of the society, or of its several 
parts, require some restraint or alteration. So that, when- 
ever we call the civil legislative power, either of society in 
general, or of a particular legislative body within any 
society, an absolute legislative power, we can only mean 
that it has no external check upon it in fact; for all civil 
legislative power is, in its own nature, under an internal 
check of right; it is a power of restraining or altering the 
rights of the subjects for the purpose of advancing or secur- 
ing the general good, and not of restraining or altering them 
for any purpose whatever, and much less, for no purpose at 
all. This internal check may possibly fail of guarding the 
rights of individuals against undue restraints or alterations; 
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because, by the consent of such individuals, when they be- 
came members of a civil society, they left it to the common 
understanding of such society to determine what restraints 
or alterations of their rights might be necessary or condu- 
cive to the general good; and the society may possibly 
abuse this trust. 

‘‘The danger is still greater if the society has gone further, 
and has established a particular legislative body, for this 
point is then left to be determined by the understanding of 
such legislative body. To prevent such abuse, it is neces- 
sary to provide some external checks upon the exercise of 
civil legislative powers; more especially when it is not ex- 
ercised by the whole collective body of the society, but by 
some particular part of it, which is called its legislative 
body. For, though it is possible that the whole collective 
body, if it could conveniently meet together, might, in the 
laws which it makes, exceed the limits of legislative power, 
and restrain or alter the rights of individuals, where the 
good of the whole, or of its several parts, required no such 
restraint or alteration; yet it is not very likely that this 
would happen, because, as each of the members will be 
ready to take care of his own particular interest, it is not 
likely that any of the rights of individuals should be altered 
or restrained by the act of all or a majority, unless the re- 
straint or alteration was necessary or conducive to the proper 
ends of civil society. But where the legislative power is 
entrusted with a part of the society, if this legislative body 
has no checks upon it, besides the internal check of natural 
right, it might be led, by motives of private interest, or by 
eaprice or by partial regard, to alter or restrain the rights of 
some, or of all the subjects, without any view to the general 
benefit. It is the business of the politician, in order to guard 
against any such excess in the exercise of legislative power, 
to contrive some external checks upon the legislative body.” 

And in this respect, it is our good fortune to live in a 
State whose constitution has provided for this contingency 
so clearly presented by the learned author. It is effectu- 
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ally done, in addition to other provisions of the constitu- 
tion, in the establishment of co-ordinate and independent 
departments of the government; the judiciary, no less than 
the legislature deriving its just powers from the same foun- 
tain and source of all governmental power, the people, and 
each prohibited to exercise the powers properly belonging 
tothe other. That is, the judiciary cannot turn legislature 
and make, laws, nor can the legislature convert itself into a 
judicial tribunal, to expound, apply, and execute the laws, 
save in the particulars pointed out and conferred in the 
constitution. 

One of the most solemn and responsible duties of the ju- 
diciary in the exercise of its high functions, is to determine 
what the law is; what the solemn sanctions which make it 
such, or whether within the scope of legislative authority, 
without which it is but the unauthorized mandate of usur- 
pation or despotism. Should, therefore, the legislature 
assume to exercise a power, though not prohibited by the 
express limitations of the constitution, yet should be no 
part of the civil power springing from the social compact, 
but an unwarrantable usurpation of arbitrary power, it 
would be the solemn duty of the judiciary to interpose in 
the exercise of its judicial functions, and pronounce the 
pretended law a nullity. Norcould the courts shrink from 
this high duty any more in such acase, than in the case of a 
plain and palpable violation of the express prohibition of 
the constitution. Entertaining these views, I should not 
hesitate to pronounce this statute void, if I thought it 
plainly obnoxious to either of these objections. 

A like view is indicated by Chief Justice Marshall, in 
Fletcher vs. Peck, 6 Cranch, 135, when he said: “It may 
well be doubted, whether the nature of society and of gov- 
ernment does not prescribe some limits to the legislative 
power; and if any be prescribed, where are they to be 
found, if the property of an individual, fairly and honestly 
acquired, may be seized without compensation. To the 
legislature, all legislative power is granted, but the question 
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whether the act of transferring the property of an individual 
to the public be in the nature of the legislative power, is 
well worthy of serious reflection.” See also Chase’s opinion 


in Calder vs. Ball, 3 Dal., 388, and Williams vs. Leland, 2 


Pet., 627. 

The objection, therefore, that this act violates vested 
rights, and is also an ex post facto law, I do not think well 
taken. I have not been able to see that itis obnoxious on 
either of these grounds, so far as this case is concerned. 

When a case shall arise resting on these objections, and 
to which they may be properly applicable, it will be time 
enough then to consider and determine them. With the 
views I have taken of this case, I have not found it either 
necessary or proper to do so now. 

I think, therefore, the judgment of the court appealed 
from should be affirmed, with costs to the defendant in 
error. 


Maxwell, J., concurred. 


JUDGMENT AFFIRMED. 
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GAbeeling. 
Nancy McCuintic e al. vs. JosepH M. OcuHeutrer e al. 


January Term, 1870. 


1. An appeal to this court cannot be taken from the order of a court of chan- 
cery directing an issue devisavit vel non. 

2. If an instruction propounds the law correctly and cannot mislead the jury, 
it cannot be erroneous, no matter what the form of it may be. 


3. A Feme covert, holding separate property ‘in real estate, by deed or will 
prescribing a particular mode of disposition, cannot dispose of it in any 
other mode, although the deed or will does not negative such other mode 
expressly. 


4. When a party attained his majority in 1856, he cannot file a bill in 1859 
to set aside the probate of a will made in 1840, the disability of infancy 
having been removed more than one year. Code of 1849, chap. 122, 
sec. 35. 


This case came from Greenbrier county. A statement of 
the points made in the petition will be found in the opinion 
of Judge Maxwell. 


Hon. N. Harrison, Judge of the circuit court of Green- 
brier county, presided on the hearing of the cause. 


Price and Dennis for the appellants. 
Snyder ¢ Gordon for the appellees. 


MaxweELL, J. Joseph M. Ocheltree, Campbell Riffe, and 
twelve others, on the first Monday in September, 1859, 
filed their bill in the circuit court of Greenbrier county, to 
set aside the probate of the will of Eliza McClintic. The will 
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bears date on the 28th of March, 1839, and was probated in the 
county court of Greenbrier county at the March term, 1840 
thereof. The bill charges that the complainants, togethei 
with Hern and wife, who are made defendants, are the 
heirs at law of the said Eliza McClintic, who was a married 
woman, and by virtue of a marriage contract, the owner of 
certain lands, with power in her to dispose of the same, “ by 
any writing or writings under her hand and seal, attested by 
three or more witnesses, or by her last will and testament, in 
writing, to be by her signed, sealed, published, and declared 
in the presence of the like number of witnesses.” The bill 
charges that the will is null and void because it was not 
signed, sealed, and acknowledged in the presence of three 
witnesses, but only in the presence of two. . The answer 
calls on the complainants to prove that they are the heirs of 
the said Eliza McClintic, and insists that if they are such 
heirs, they are barred by the statute of limitations from 
filing their bill to set aside the said probate. The answer 
also insists that the will was executed in the presence of a 
sufficient number of witnesses. 

The proofs in the case show that Ocheltree and Riffe and 
two others of the complainants are heirs at law of the said 
Eliza McClintic, but as to the other complainants, it does 
not appear that they are her heirs; and as to the said Riffe, 
it appears that he was born in January, 1834, and that 
Ocheltree was born in April, 1835. Upon this state of 
the case, an order was made at the October term of the 
court, 1860, directing an issue to be made up to try the 
question, whether the paper writing referred to in the bill 
and proceedings, as the will of Mrs. McClintic, be her last 
will and testament or not. 

At the April term, 1868, of said court, the issue was tried 
and the jury found that the said paper was not the last will 
and testament of Mrs. McClintic, and afterwards, by a decree 
rendered at the June term, 1869, of the same court, the 
said order of probate was set aside. There was an appeal 
from the order made at the October term, 1860, to the 
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supreme court of appeals of Virginia, which appeal is now 
pending in this court. There was also an appeal to this 
court from the order made at the June term, 1869, setting 
aside the order admitting the will to probate. A motion is 
now made here to dismiss the first of said appeals because 
itis improperly continued upon the docket of this court 
under the act of the 5th day of March, 1868, but the coun- 
sel do not seem to insist on the motion. Without determ- 
ining whether or not the appeal is improperly upon the 
docket under the said act, the appeal should be dismissed, 
because the order appealed from was not such an order as 
could be appealed from under the law in force at the time 
the appeal was allowed, or in force at this time. 

- The additional record furnished on the second appeal, to- 
gether with the record accompanying the first appeal, make 
a complete record of the case, and must be looked into in 
considering the second appeal. 

I propose to consider the points made here and arising 
on the record, not in the order in which they are made, but 
as may be most convenient. 

It is insisted that the court erred on the trial of the issue 
before the jury, by instructing the jury, “that under a 
proper construction of the ante-nuptial settlement between 
Mrs. McClintic and her husband, Thomas McClintic, they 


‘ must find that the will propounded is not the last will and 


testament of the said Eliza McClintic, as to the real estate 
therein described.” 

The only question before the jury was, whether or not @ 
certain paper was the last will and testament of Mrs. Mc- 
Clintic. Mrs. McClintic was a married woman at the time 
she execuied, or attempted to execute, the paper, and was 
the owner of the property in the said paper mentioned, un- 
der and by virtue of a marriage settlement, by which mar- 
riage settlement she was authorized to dispose of the said 
property, notwithstanding her coverture, by any writing or 
writings under her hand and seal, attested by three or more 
witnesses, or by her last will and testament in writing, to 
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be by her signed, sealed, published, and declared in the 
presence of the like number of witnesses, while the paper 
propounded as the last will and testament of the said Mrs, 
McClintic was signed, sealed, and acknowledged in the 
presence of only two wituesees, as appears from the paper 
itself, and it was not claimed or pretended, nor was there 
any evidence tending to show that the said paper was signed, 
sealed, and acknowledged in the presence of any more than 
the said two persons. There being no dispute as to the 
facts, the matter for the determination of the jury, was a 
naked question of law, and if the instruction propounded 
the law correctly, and could not mislead the jury, no matter 
what may be the form of the instruction, it cannot be erro- 
ous. The first question, then, for consideration is, did the 
instruction as given state the law correctly? At the time 
the supposed will was made there was no statute law in 
force in Virginia under which a married woman could make 
a will, even to dispose of her separate estate. Before that 
time it had been held in the case of West vs. West, 3 Rand., 
378, that a married woman could not dispose of her real 
property by will, unless a power to do so is reserved by 
articles before marriage, or by the instrument creating the 
estate. 

The case of Jacques vs. Methodist Episcopal Church, 17 
Johnson, 548, is relied on by the counsel for the appellants. 
In this case it was held that a feme covert, with respect 
to her separate estate, is to be regarded in a court of equity 
as a feme sole, and may dispose of her property without 
the consent or concurrence of her trustee, unless she is spe- 
cially restrained by the instrument under which she acquires 
her separate estate, and though a particular mode of dispo- 
sition be specially pointed out in the instrument or deed of 
settlement, it will not preclude her adopting any other 
mode of disposition, unless there are negative words re- 
straining her power of disposition, except in the very mode 
so pointed out. This case was decided hefore the case of 
West vs, West, but is not referred to in that case. The sub- 
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ject was again under review in Virginia, in the case of Wil- 
liamson vs. Beckham, 8 Leigh, 20, when the decision in the 
case of West vs. West was approved, and it was held that a 
feme covert, holding separate property in real estate, by 
deed or will, prescribing a particular mode of disposition, 
cannot dispose of it in any other mode, although the deed 
or will does not negative such other mode expressly. This 
view of the question I think clearly the correct one. I can- 
not understand how it is possible that if a married woman 
cannot dispose of her separate real estate by will, without a 
power, yet if she have a power she may dispose of it by will 
not made in conformity to the power. 

I conclude, therefore, that the instruction given to the 
jury stated the law in substance correctly. The jury could 
not have been misled by the instruction, and if they had 
found any other verdict than they did, it would have been 
in violation of the law and facts of the case. 

It is insisted that the court should have dismissed the bill 
on final hearing, because nine or ten of the complainants 
were not shown to be heirs of Eliza McClintic, and because 
the complainants failed to show that they were protected in 
their right to sue by the disability of infancy. 

There are ten of the complainants, as before stated, who 
do not appear from the evidence to be the heirs of Mrs. 
McClintic, and but four of them who appear to be such 
heirs. Of the four who appear to be such heirs, two of them, 
Ocheltree and Riffe, were infants at the time of the pro- 
bate of the will in March, 1840, but both of these had arri- 
ved at twenty-one years of age more than three years before 
the filing of the bill in September, 1859. Under section 13, 
chapter 104, 1 Revised Code, 1819, page 378, any person 
interested might, within seven years after a will was admit- 
ted to probate, appear, and by bill contest the validity of 
any such will. The same sections contained a saving also 
to infants, femes covert, and persons absent from the State, 
or non compos mentis, the like period after the removal of 
their respective disabilities. 
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By the act of March 24th, 1888, session acts of 1838, page 
71, it was provided, that when any person should offer, or 
intend to offer for probate, any last will and testament, it 
‘should be lawful for him to obtain from the clerk of the 
circuit superior court having jurisdiction thereof, a sum- 
mons or summonses to all persons interested to appear 
and contest the probate of the will to be offered. This act 
made the judgment of the court, unless appealed from, con- 
elusive against all persons who were summoned, saving, 
however, to infants for one year after they became of age, 
and to persons residing out of the commonwealth, or not 
having been actually summoned as directed by the act, two 
years after such final sentence or order, within which period 
they might institute any suit as if the act had never passed. 
This was a new provision and entirely independent of the 
provision contained in chapter 104, of the Code of 1819. 

The provisions of the act of 1838, and of the Code of 
1819, materially modified in some respects, are found united 
in chapter 122 of the Code of 1849, in force when the bill 
in this case was filed; sections 28, 29, 30, 31, and 32 of said 
chapter contain the provisions of the act of 1838, as to the 
proceedings to summon the parties, and other proceedings 
to the final order as to the probate. Section 33 provides 
that in such proceeding any sentence or final order shall be 
a bar to a bill in equity to impeach or establish such will, 
unless on such a ground as would give to a court of equity 
jurisdiction over other judgments at law. 

The 34th section provides that a court may, however, 
without summoning any party, proceed to probate and ad- 
mit the will to record or reject the same. 

After a senteuce or order made under this section, a per- 
son interested who was not a party to the proceeding, may, 
within five years, proceed by bill in equity to impeach or 
establish the will, on which bill atrial by a jury shall be 
ordered, &e. 

The 35th section provides that the next two preceding 
sections are subject to this proviso: that any person inter- 
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ested, who, at the time of the sentence or order, is within 
the age of twenty-one years, may file a bill in equity, to im- 
peach or establish the will within one year after he becomes 
of age, and any person interested, who, at that time resides 
out of the State, or shall have been proceeded against by 
order of publication, may, unless he actually appeared as a 
party, or was personally summoned, file such bill within 
two years after such sentence or order. ° 

As the law was in the Code of 1819, an infant might file 
his bill in seven years after disability removed; under the 
act of 1838, if an infant was proceeded against, and sum- 
moned, he might file his bill in one year after disability 
removed. 

Under the Code of 1849, he has but one year after he 
comes of age, in which to file his bill, no matter what is 
the proceding to probate the will. 

It is claimed here for the appellants, that section 19, 
of chapter 149, of the Code of 1849, page 594, excepts 
this case out of the bar of the limitations contained in 
section 35, of chapter 122, of said Code. The 19th sec- 
tion of chapter 149, only refers to the bars created by the 
said chapter. As none of the limitations contained in 
chapter 149 apply to this case, none of the exceptions or 
savings contained in the 19th section apply to it. 

It is clear, therefore, that the complainants, Ocheltree and 
Riffe, were not at the time the bill was filed, protected in 
their rights to sue by any disability of infancy. As ten of 
the complainants do not appear to have ever had any right 
to sue, and the other four barred in their right to sue at the 
time the bill was filed, the bill should have been dismissed 
on final hearing. ; 

This view of the case renders it unnecescary to consider 
the question as to the misjoinder of parties. 

The first appeal will have to be dismissed. with costs to 
the appellees. 

The final decree or order complained of, will have to be 
reversed, with costs, and the complainants’ bill dismissed. 
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Brown, President, dissentiente. 

The plaintiffs were, some of them, infants, and under the 
law as it was before July Ist, 1850, had an accruing right to 
bring their suit within seven years after attaining their ma- 
jority. Before the expiration of that time this suit was 
brought; but after July 1st, 1850, the Code of 1849, which 
took effect July Ist, 1850, prescribed another rule for the 
future, but was not intended to operate retrospectively, and 
therefore, the clause repealing all former laws, code 1860, 
chapter 216, section 2, expressly saves to parties all rights 
accrued or accruing, and leaves the same to be determined 
by the law as it was before the Ist day of July, 1850. This 
provision, in my opinion, saves to the plaintiffs here their 
accruing right to sue within the period limited by the law 
as it was before July Ist, 1850, and as the suit was brought 
within that time, the plaintiffs’ rights were not barred when 
suit was brought, and they should have the relief to which 
they are entitled. I think, therefore, that the decree of the 
circuit court should be affirmed as to the infant plaintiffs; 
but as the court holds other views on this point, I concur 
only in the rest of the opinion just delivered, so far as it ia 
not inconsistent with the above views. 


Judge Berkshire concurred with Judge Maxwell. 


DECREE REVERSED. 
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UHbeeling. 
Joun F. REGNAULT vs. JoHN A. Hunter. 


January Term, 1870. 


1. An action of debt will lie under sec. 10, chap. 144, Code 1860, in the name 
of the payee of a bill of exchange, against the acceptor, provided it be 
averred in the declaration that the acceptance is signed by the party who 
is to be charged thereby, or his agent. 


2. An action of debt will lie in the name of the drawer of a bill of exchange 
against the acceptor, independently of the statute, Code of Virginia, 
1860, chapter 144, section 10 ; and an action of debt will lie in the name 
of the endorsee of a bill of exchange against the acceptor under that 
statute. 


This case arose in Greenbrier county in 1867. The fol- 
lowing is a copy of the instrument sued on: 
© $127.18 Ricumonp, Aug. 7, 1860. 

‘Sixty days after date pay to the order of myself, one 
hundred and twenty-seven dollars and thirteen cents, value 
received, and charge to account of, respectfully, &c., 

“ Joon F. Rea@navtr, 
“per Wm. S. Maule, Attorney. 

“To Dr. J. A. Hunter, Lewisburg, Greenbrier county, Va.” 

The opinion of Judge Maxwell contains an ample state- 
ment of the case. 


Hon. N. Harrison, Judge of the circuit court of Geenbrier 
county, presided on the trial of the case. 


John W. Harris for the plaintiff in error. 
This paper was endorsed by Regnault, and accepted by 
Hunter, by writing his name across the face of the same. 


VoL. Iv. 17 
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The proper orders having been taken in this case at rules, 
it was placed upon the office judgment docket of the court, 
at the April term, 1867, when it was continued without 
plea or appearance until the next term, and so on until 
January, 1869, when the defendant was permitted to demur 
to the declaration, which demurrer was sustained, and judg- 
ment entered thereon. The court erred, 

Ist. In continuing this case as it did; and 

2d. In sustaining said demurrer. 


The first proposition we do not propose to consider fur- 
ther than to say, that by sections 44 and 45, chapter 171, 
Code of 1860, the judgment entered in the office could only 
have been set aside by an issuable plea, and that no such 
plea having been filed or tendered, the office judgment 
should have become the judgment of the court on the rising 
thereof, and that it was error to enter any order defeating 
this effect and purpose of the statute. 

The ground of the demurrer was, that the instrument de- 
clared on is an unprotested inland bill of exchange, and that 
upon such a paper debt cannot be maintained against the 
acceptor thereof. 

We maintain that it can be, either 


Ist. At common law; 
2d. Under section 10, ‘chapter 144 of the Code of 1860; or, 
3d. Under section 11 of the same chapter. 


As to the first proposition. Protest of an inland bill was 
never necessary at common law, as to any of the parties 
thereto. Smith’s Merc. Law, (Holcombe and Gholson,) 
327; Bac. Abr., vol. 6, 820, u. B; 15 Wend., 428; and 
cases cited 1 Math. Dig., 395, n. 10. Even notice of dis- 
honor is not necessary as to the acceptor; not of non-ac- 
ceptance, because until acceptance there is no liability; not 
of non-payment, for it is not necessary to notify him of his 
own default. The question of protest, therefore, does not 
enter into this branch of the subject. 

But, leaving out this question of protest, can debt be 
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maintained at common law against the acceptor of an in- 
land bill? The appellee says not, and cites Mackie’s Ex’r. 
vs. Davis, ¢c., 2 Wash., 229. But the point did not arise 
in that case. That was an action on the case by the assignee 
of a bond against his assignor for compensation for non- 
payment by the obligor. What, therefore, Roane, J., says 
on page 229, is mere obiter dictum ; and, moreover, it is not 
in accordance with principle. The undertaking of the 
acceptor, in one sense, it is true, is to pay the debt of an- 
other; but it is not a collateral undertaking. A general 
acceptance is an acknowledgment by the acceptor that he 
has funds of the drawer in his hands, and a promise to pay 
them out as the drawer has directed. Chit. on Bills, 280; 
Lawrence, J., in Clark vs Cock, 4 East., 72, (Chit., J., 676.) 
It is, therefore, an absolute promise to pay. -Hollings- 
worth vs. Milton, 8 Leigh, 50. Tucker, J., in this last case 
says that the obligation of the acceptor is absolute and un- 
conditional, and that from it nothing can release him. 
Debt, therefore, can be maintained against him, for this 
action lies wherever there is a promise to pay a sum 
certain, (et id certum est quod certum reddi potem.) 2 Tuck. 
Com., 96-7; 1 Chitty Pl., 101; Bac. Abr., Debt, E; or 
even where the common law creates a duty for the payment 
of money. Robarg et al. vs. Peyton, 2 Wheat., 376. 

It is true that the court of appeals of Virginia held that 
this action did not lie against the acceptor of a bill in Smith 
vs. Segar, 3 H. & M., 394, decided in 1809, and in Wilson vs. 
Crowdhill, 2 Munf., 302, decided in 1811; but in Robarg et 
al. vs. Peyton, 2 Wheat., 382, decided by the supreme court 
of the United States, in 1823, in Priddy et al. vs. Embry, 1 
Barn. & Cress., 674, 8 Eng. C. L., 179, decided in 1823, and 
in the latter cases of Hatch vs. Trayes and Watson vs. 
Knightly, 11 Ad. & El., 702, 39 Eng. C. L., the contrary 
doctrine was held. See, also, Chit. on Bills, (11 Am. Ed.,) 
161, 690; 1 Chit. Pl., (9 Am. Ed.,) 109; 1 Saund. Pl. and 
Ev., (6 Am. Ed.,) 447, and 3 Rob. Pr. 377, to the same 
point, where a large number of authorities are cited and ap- 
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proved. In Priddy et al. vs Embry and Hatch vs. Trayes, ubi 
supra, the payee was, as in the case at bar, the drawer; 
and in the former it was held that there was an immediate 
privity, asin the case here, between the plaintiffand defendant 
independently of the bill. In some of the above cases it was 
held that the words “value received” must be contained in 
the bill. They are in the one sued on. But even this is 
not now considered necessary. 11 Ad. & EI., 702;3P.& 
D., 408; 4 M. & W., 138. In the case of Hollingsworth vs, 
Milton, 8 Leigh, 50, the court of appeals of Virginia held, 
Jong subsequent to Smith vs. Segar, ¢c., that debt could be 
maintained by the payee against the acceptor of an order. 
How can that case be distinguished, in principle from the 
one at bar? This is as much an order from Regnault to 
Hunter, accepted by the latter, as that was an order from 
Allen to Hollingsworth, accepted by Hollingsworth. The 
fact that in this case the payee was the maker, does not 
change the principle. 

Smith vs. Segar and Crowdhitl vs. Wilson, therefore, being 
insupportable on principle, and very old cases, in conflict 
with the opinions of the best text writers, and the decis- 
ions, through a long series of years, of the highest tribunals 
in England and in this country, should not be regarded 
as binding precedents by the court of appeals of West 
Virginia. 

2. Debt lies,in this case, under section 10, of chapter 144, 
Code of 1860. Assuming that the statute was the same, 
when the cases of Smith vs. Segar, &c., were decided as it is 
now, the effect of the statute was not raised or considered in 
those cases, and they, therefore, can have no application to 
this branch of our argument. But these statutes are essen- 
tially different. The one then existing was as follows: 
“An action of debt may be maintained upon a note in wri- 
ting, by which the person signing the same shall promise, 
or oblige himself, to pay the sum of money or quantity of 
tobacco to another.” This act seems to have been passed 
merely for the purpose of adding to the common law right 
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to bring an action of debt on a promise to pay money, the 
right to bring it on a promise to pay tobacco. It appears 
to apply only to the ordinary cases, where a party has writ- 
ten, “I promise to pay,” or, “I oblige myself to pay,” or 
words of similar import, giving the promissee or obligee 
the same action, whether this promise or obligation is to 
pay tobacco or money. But the act as it stands in the Code 
of 1860 is, ‘‘an action of debt may be maintained upon any 
note or writing by which there is a promise, undertaking 
or obligation to pay money,” &c. Assuming, therefore, that 
the acceptance of a bill is not, as heretofore shown, a prom- 
ise to pay, it certainly creates an obligation to pay, and the 
declaration alleges that by non-payment when due, of the 
sum called for by this writing, “‘an action hath accrued to 
the said plaintiff to demand and have of and from the said 
defendant,” &e. 

8. Debt lies in this case under section 11, of the same 
chapter. This statute gives it in terms. The appellee 
claims, however, that this sratute must be strictly construed, 
and that so construing it, it requires that the bill should 
be first protested. Now, although it is true that a statute 
in derogation of the common law must be construed strictly, 
this rule is subject to the one which requires that it must 
be so construed as to give effect to the purpose for which it 
was enacted. What was that purpose? In part the settle- 
ment of this very question, by doing away with the doubt 
raised by the decisions in Smith vs. Segar and Crowdhill vs. 
Wilson. Rep. Rev. Code, page 722. It was, professedly, a 
remedial*statute, enlarging the common law remedies. 

But, at common law, as heretofore shown, protest was 
never required as to any of the parties to an inland bill, 
but only notice of dishonor to the drawers and endorsers; 
and in the case of a foreign bill, even, protest was required 
only as to the same parties. It is contrary to the whole 
theory of bills of exchange, to require protest in order to 
charge the acceptor. The acceptor is the principal, the one 
primarily liable, occupying the same relative position as the 
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drawer of a note. Why should protest be required as to 
him? Protest cannot inform him of anything that he does 
not already know; he cannot by possibility either gain or 
lose by it. It is the drawer and endorsers alone who might 
be injured if protest was not made in the case of a foreign 
bill, or notice, in lieu of protest, given in the case of an in- 
land bill. They must be informed, and they only, of the 
dishonor, in order that they may take such measures, by 
drawing their funds, or otherwise, as may be necessary for 
their protection. Chit. on Bills, 433,435. Musta statute pro- 
fessedly remedial in its nature, be so construed as to defeat 
its very purpose, as to require something that the common 
law never required, although intended to be in aid of the 
common law? Certainly not. And the statute must be 
taken all together. Emasculate it as the counsel for the 
appellee has done, and it will read, ‘upon any such note,” 
: - ° " * “if the same be protested, an 
action of debt may be maintained,” &c. Is it, therefore, to 
be contended that protest of a negotiable note is necessary, 
in order to bind the maker? And yet, according to his pro- 
cess of reasoning, this statute requires it, which is absurd. 
That the legislature did not intend to make protest a pre- 
requisite, is further shown by the preceding section 7, which 
provides that an inland bill may be protested, and the pro- 
test be evidence of the same facts as in case of a foreign 
bill. This eleventh section has a fourfold object, viz: to 
settle the question raised in this suit; to re-enact the statute 
of 3 and 4 Ann.,c. 9, as to such promissory notes as were 
made payable at bank; thatis, to make them mer¢hantable 
paper; to change the ruling in Zaylor vs. Beck, 3 Rand., 
328, that all or one of the makers and endorsers of a 
note or bill must be sued; and to place negotiable notes on 
the same footing as bills of exchange. Rep. Rev. Code, p. 
722-3. All these purposes were blended together in one 
section, in pursuance of the object of the revisors, to con- 
dense the statute law as much as possible, and they em- 
ployed such general language as would enable them to do 
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so, without intending to restrict or take away any right en- 
joyed before. All these things must be looked to in its con- 
struction, and then the word “protest” will be given its 
proper application, and not be made to mean, not merely 
that an inland bill must be protested, in order to sustain an 
action of debt against the acceptor, but, as before shown, 
that a note must be protested to sustain an action of debt 
against the maker. 

In either view, therefore, of this subject, we claim that 
the judgment of the court below should be reversed, and 
such judgment be now rendered here as should have been 
rendered in that court. 


Snyder for the defendant in error. 

This is an action of debt upon an unprotested bill of ex- 
change by the drawer against the accepter. The ground 
of demurrer to the declaration is, that this form of action 
will not lie in this case. It is, however, not claimed that 
an action of debt does not lie upon a bill of exchange, for 
it has always been held that such an action would lie against 
the drawer or endorser; but it is contended that under the 
common law, as settled by decisions in Virginia, which are 
authority in this State, that an action of debt will not lie 
against the acceptor; nor is this law changed by statute, 
except in cases where the bill has been protested. 

The appellant, in his petition, has cited numerous au- 
thorities to show that an action of debt may be maintained 
upon a bill of exchange. This general proposition is not 
denied. But if the court will take the trouble to examine 
these cited cases, it will find that they are generally actions 
against the makers and endorsers, and not acceptors. There- 
fore, the doctrine laid down in those cares has no applica- 
tion to the case at bar, for this is against an acceptor. We 
say, then, that by the common law, debt does not lie against 
the acceptor. 

In the early cases, it was held, that the action against an 
acceptor must not be debt or indebitatus assumpsit, but a spe- 
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cial action on the case, because his acceptance is but a col- 
Jateral engagement. MHardr., 483; Brown vs. London; 1 
Mod., 285; 1 Esp. N. P., 183; and 4 Bac. Abr., (Gwill. Ed.) 
782. But it lies against the drawer himself, for he is really 
a debtor by the receipt of money. Cloves vs. Williams, 3 
Bing. N. ©. 868, and Bishop vs. Young, 2 Bos. and Pul., 78. 
This doctrine was adopted by the courts of Virginia, as 
early as the year 1796, in the case of Mackie’s Ex’r. vs. Da- 
ais, ¢c., where Roane, J., says, that the “acceptor of a bill 
of exchange undertakes to pay the debt of another, and, 
consequently, can only be charged in aspecial action on the 
case, founded upon the custon of merchants.” 2 Wash., 
229. In the case of Smith vs. Segar, decided in 1809, Roane, 
J., said: “In Hoe vs. Wilson, and Dunlap vs. Triptell, (two 
MS. cases,) the autkority of Chitty on Bills was relied on, 
but overruled,” and when the counsel for the appellee was 
arguing to show that the action of debt would not lie against 
the acceptor, he was stopped by the court, who unanimously 
decided that the action of debt would not lie. 3 H. & M., 397. 
In Wilson vs. Crowdhill, decided in 1811, the President pro- 
nounced the opinion of the court, “that an action of debt 
will not lie against the acceptor of a bill of exchange.” 2 
Munf., 302. These cases are precisely analagous to, and 
must rule the case at bar, unless they have been overruled 
or altered by statute since. The case of Hollingsworth vs. 
Milton, 8 Leigh, 50, relied on by the appellant, is the only 
case decided since those cases having any bearing upon the 
question here involved. This was an action of debt by the 
payee against the acceptor of an order, and is not analagous 
to the case here. For, in that the declaration contained 
three counts, and Tucker, P., in delivering the opinion of 
the court, says, “the only question presented arises upon 
the general demurrer to the declaration, and if any one of 
the counts is good, that demurrer must be overruled. Now, 
upon examining the forms in Chitty’s very valuable book of 
precedents, vol. 2, pages 385-7, it is obvious that the second 
count, (for money had and received,) and the third count 
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(upon an account stated) are taken verbatim et literatim from 
these forms. * * * * “TIT think, therefore, that even 
though the first count be bad, on the ground that debt does 
not lie against the acceptor of an order, (for this is no bill 
of exchange,) yet the demurrer was properly overruled and 
judgment entered on the verdict.” 8 Leigh, 51-2. What 
follows in this opinion is mere obiter dictum, and would not 


be binding upon this court, even did it relate to an acceptor 


of a bill of exchange, (which he expressly says it does not,) 
instead of an order. The cases of Smith vs. Wilson, and Wil- 
son vs. Crowdhill are referred to, and the court does not 
question their authority or offer an intimation that they 
should be overruled. Their binding authority is tacitly, if 
not expressly, conceded. Whether this question has been 
settled right or wrong, still it is res adjudicata, and it is for 
the legislature and not the courts to alter the law. And, it 
might, if deemed necessary, be here suggested, that a bill 
of exchange is governed by the law merchant, while a sim- 
ple order is not. <Averell’s Administrator vs. Booker, 15 Grat- 
tan, 163. 

But the appellant concludes that this action may be main- 
tained under section 10, chapter 144, Code of Virginia, page 
629. If we are correct in what has preceded, we think such 
cannot be the case. The first statute passed in Virginia, 
involving the matter in this section, was the statute of 1705, 
(4 Anne,) which was amended in 1780, and in 1786 it was 
again amended and enacted as follows: ‘An action of debt 
may be maintained upon a note, or writing, by which the 
person signing the same, shall promise or oblige himself to 
pay a sum of money or a quantity of tobacco to another.” 
12 Hen. Stat. 359. 

This statu‘c is substantially the same as our present stat- 
ute, and if any difference, the former is more comprehensive 
than the latter. Section 10, chapter 144, above cited. In 
the Virginia decisions, above cited, all of which were deci- 
ded since the enactment of the statute of 1786, the courts 
held that the action would not lie, notwithstanding that 
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statute. The only intimation on the subject in those cases 
is that in Hollingsworth vs. Milton, Tucker, P., says, “that 
I have no doubt that under the 4th section, chapter, 1 R. 
C., 484, (which is the statute of 1786,) an action of dept lies 
against the acceptor of an order.” But he does not pre- 
tend that under that statute it would lie against the acceptor 
of a bill of exchange, for, on the contrary, he says that the 
paper then under consideration is nota bill of exchange. 
Therefore, we are driven irresistibly and unavoidably to the 
conclusion, that this action cannot be maintained under the 
common law, as settled and construed by the supreme court 
of Virginia, at a time when this State was a part of that, 
and is, therefore, obligatory upon the courts of this State; 
and that it cannot be maintained under section 10, chapter 
144, of the Code, because the same court has held that it 
could not be maintained under the statute of 1786, which is 
more comprehensive than that section. And, moreover, a 
proper reading of section 11, of same chapter, precludes the 
construction that bills of exchange were intended to be 
embraced in section 10. 

And, finally, it is claimed by the appellant, that this ac- 
tion may be maintained under section 11, chapter 144, Code 
of Virginia, page 629. This is the section by which the 
revisors of the Code, in their report, on pages 722-3, say 
they intended to settle this “vexed question.” Have they 
done it? It is conceded they have, by this statute, so far 
changed the law as to allow an action of debt against the 
acceptor of a bill of exchange, “if the same be protested.” 
These are the precise words used in the statute. I take it 
to be unnecessary to cite authorities to show that this stat- 
ute, being, as we have shown, in derogation of the common 
law, as settled in this State, must be construed strictly ; and 
that a party claiming the benefit of its provisions must 
bring himself within its exact terms. We have shown that 
under the common law of this State an action of debt does 
not lie in this case. Then, in order to get the benefit of 
this statute, which allows the action upon certain conditions, 
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the appellant must bring his case within the terms of those 
conditions strictly construed. Now, what are the terms 
upon which the statute allows the action? ‘‘Upon any such 
note,” * * * “orbillofexchange,” * * * “ifthe 
same be protested, an action of debt may be maintained,” 
&c. The protest here, is the condition upon which the 
action of debt is authorized against the acceptor by the 
statute, and without the statute, under the laws of this 
State, it has been held that it will not lie. Then, if the 
action is to be maintained under this statute, it must be 
under the terms of the statute, one of which is, that it must 
be protested. Therefore, we claim that, inasmuch as the 
declaration in this case does not aver protest, the action 
cannot be sustained under this statute; and having before 
shown that it does not lie under section 10, or the common 
law, we conclude that the demurrer was properly sustained. 

It is not claimed by the appellee, as erroneously supposed 
by the appellant, that in order to render the acceptor of a 
bill of exchange liable, it must be protested; but it is 
claimed that, in order to sustain an action of debt upon it 
under section 11, above cited, it must be protested, because 
the statute says so in express terms. Where the bill is not 
protested, there still remains the common law procedure of 
a special action on the case against the acceptor. 2 Wash- 
ington, 229; 3H. & M., 394, and 2 Munford, 802, above 
cited. 

It is strange, so strange, that we cannot pass it without a 
casual notice, that the appellant, while he has cited author- 
ities, quite profusely, has cited very few American, and no 
Virginia authorities to sustain his position, and yet he has 
the temerity to urge upon this court that the decisions in the 
cases of Smith vs. Segar, and Wilson vs. Crowdhill, ‘are in 
conflict, not only with a number of decisions prior to that 
time, (1811,) but what seems to have been the uniform de- 
eision since.” We challenge the production of a single 

decision, by any court of Virginia, or of this State, either 
prior to or since those cases, that is in conflict with them. 
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The law has been adjudicated and settled in this State, 
and thus the courts will let it rest until the legislature sees 
proper to alter it. ‘Stare decisis et quieta movere.” 38 Ker- 
nan’s R., 500. 

We submit that the judgment of the court below should 
be affirmed. 


MaxweELL, J. This was an action of debt, brought in the 
circuit court of Greenbrier county, by Regnault against 


Hunter. The declaration avers that, “on the 7th day of — 


August, 1860, the said plaintiff made his bill of exchange 
in writing, and directed the same to the said defendant, and 
thereby required the said defendant to pay to the said 
plaintiff 127 dollars and 13 cents, sixty days after date, which 
period had elapsed before the commencement of this suit, 
And the said defendant then and there accepted the bill, 
and delivered the same to the said plaintiff, and then and 
there agreed to pay the said plaintiff the amount of the bill, 
according to the tenor and effect thereof, and of the said 
acceptance thereon. And the said plaintiff avers that after- 
wards, to wit: on the 9th day of October, 1860, when, ac- 
cording to the tenor and effect thereof, and the usage and 
custom of merchants, the same became due-and payable, 
the same was presented for payment to the said defendant, 
but the said defendant did not, nor did any other person, pay 
the same, whereby an action hath accrued to the said plaintiff 
to demand and have of and from the said defendant the said 
sum of 127 dollars and 13 cents, above demanded, with in- 
terest from the 9th day of October, 1860, until paid. Yet 
the said defendant, although often requested,” &c. To 
this declaration there was a demurrer, which was sustained 
by the court below, and judgment given for the defendant. 
There are supposed by counsel to be some other questions 
in the record, but by an agreement in writing, they 
expressly agree that this court shall determine the case 
upon the sole question raised by the demurrer to the 
declaration, 
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The counsel for the defendant contends, that an action of 
debt will not lie for the maker of a bill of exchange against 
the acceptor, and, therefore, the demurrer to the declara- 
tion was properly held well taken. 

The first case cited by the counsel for the defendant is 
the case of Mackie’s Ex’r. vs. Davis, 2 Wash., 219. This 
was an action on the case brought by the appellees against 
the appellant, to recover the amount of a bond on another 
party assigned by Mackie to the appellee, and which they 
were unable to collect on account of the insolvency of the 
maker of the bond. The question of the liability of the 
acceptor of a bill of exchange could not, and did not arise, 
nor was such a question decided in that case, although one 
of the judges incidentally referred to the subject in his 
opinion. The case is, therefore, not to be regarded as au- 
thority in this case. 

Another case referred to, is that of Smith vs. Segar, 3 H. 
& M., 394. This was an action of debt by Smith against 
Segar. The declaration charged that the defendant, Segar, 
being indebted to a certain Saunderson, in the sum sued for, 
the said Saunderson, on the 6th of November, 1797, made 
his request in writing, directed to the defendant, requiring 
him to pay the amount to the plaintiff, or order, at sixty 
days after date, which request being afterwards shown and 
presented to the defendant, he, on the 11th of December, 
1797, accepted, in writing, to pay the same, &c. The plea 
was payment. The judgment of the county court was for 
the plaintiff, which was reversed by the district court, and 
the judgment of the district court was affirmed, but it does 
not appear on what grounds. This was an action in the 
name of the payee, against the acceptor, and in that respect 
differs from the case under consideration. Another case 
referred to by the counsel for the defendant is that of Wil- 
son vs. Crowdhill, 2 Munford, 302. This was an action of 
debt against the acceptor of a bill of exchange. Judgment 
was for the plaintiffin the county court, and affirmed by the 

district court, which was reversed by the court of appeals. 
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The report of the case, says the president pronounced the 
opinion of the court, that an action of debt will not lie 
against the acceptor of a bill of exchange. 

The report of this case does not show what the declara- 
tion was, or whether the action was in the name of the ma- 
ker or payee against the acceptor, and it may have been 
like the case of Smith vs. Segar, an action in the name of a 
payee. 

The case of Robarg vs. Peyton, 2 Wheat., 385, is referred 
to by the counsel for the plaintiff. This was an action of 
debt brought against the defendant as acceptor of a bill of 
exchange, by the plaintiffs as endorsees. The declaration 
charged that the bill was drawn, accepted, and endorsed for 
value received, and the only question was whether debt 
would lie in such a case? 

The court was of opinion that debt lies upon a bill of ex- 
change by an endorsee of the bill against the acceptor, when 
it is expressed to be for value received. The decision in 
this case is in conflict with the cases of Smith vs. Segar, and 
Wilson vs. Crowdhill, and is subsequent to them. 

In the case of Cloves vs. Williams, 32, Eng. Com. Law 
Rep., 360, and in the case of Powell vs. Ancell, 42 Eng. Com. 
Law Rep., 97, it was held that the endorsee of a bill of ex- 
change cannot maintain an action of debt against the 
acceptor. These two cases agree with the cases of Smith vs. 
Segar, and Wilson vs. Crowdhill, but are opposed to the case 
of Robarg vs. Peyton. 

In the case of Priddy, ¢c., vs. Embry, 8 Eng. Com. Law 
Rep., 479, it was held that an action of debt would lie in the 
name of the drawer, who was payee against the acceptor of 
a bill of exchange. In the case of Watson’ vs. Kighiley, 39 
Eng. Com. Law Rep., 207, the declaration charged that 
plaintiff, on the 10th of January, 1839, made his bill of ex- 
change in writing, and directed the same to defendant, and 
thereby required defendant to pay to plaintiff or his order, 
£7. 8s. 10d., one month after date, which period had elapsed 
before the commencement of the suit; and defendant, then 
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and there, accepted the bill, and delivered the same to the 
plaintiff, and then and there agreed to pay plaintiff the 
amount of the bill, according to the tenor and effect thereof, 
and of the said acceptance thereon. To this declaration 
there was a demurrer. The court held that an action of 
debt would lie, and overruled the demurrer. This case is 
almost exactly like the one under consideration, even to the 
form of the declaration, and is the same in substance as the 


‘ease of Priddy vs. Embry, and the last named two cases de- 


cide that an action of debt will lie in the name of the drawer 
against the acceptor of a bill of exchange. Of the other 
cases cited, none of them conflict with these, because the 
others refer to actions in the name of the payee against the 
acceptor, and not inthe name of the maker against the 
acceptor. 

The case of Hollingsworth vs. Milion, 8 Leigh, 50, is also 
cited by the plaintiff. This was debt by the payee, of an 
order against the acceptor. The declaration averred that 
the acceptor, by indorsement thereon signed, with the 
proper name of him, the said H., the acceptor, by his own 
hand, accepted the same. It was held that the action could 
be maintained under the fourth section, of chapter 125, of 
the 1st Revised Code of Virginia, page 484, which is the 
equivalent of the tenth section, of chapter 144 of the Code 
of Virginia, page 629, in force when the case under review 
was decided. 

Section 10, of chapter 144, Code of Virginia, page 629, 
provides that, “an action of debt may be maintained upon 
any note or writing, by which there is a promise, undertak- 
ing, or obligation to pay money, if the same be signed by 
the party who is to be charged thereby, or his agent.” 

This section, and the construction of it, given in the case 
of Hollingsworth vs. Milton, overrules the cases of Smith vs. 
Segar, Wilson vs. Crowdhill, Cloves vs. Williams, and Powell vs. 
Ancell, and sustains the case of Robarg vs. Peyton, that an 
action of debt will lie in the name of the payee of a bill of 
exchange against the acceptor, provided it be averred in the 
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declaration that the acceptance is signed by the party who 
is to be charged thereby, or his agent. 

The result, therefore, is, that an action of debt will lie in 
the name of the drawer of a bill of exchange against the 
acceptor, independently of the statute, and that an action of 
debt will lie in the name of the endorsee of a bill of exchange 
against the acceptor under the statute. 

The declaration in the case under review is, therefore, 
good, independently of the statute, but would not be good 
under it. 

The judgment complained of will have to be reversed, 
with costs, the demurrer overruled, and judgment entered 
for the plaintiff. 


The other judges concurred. 


JUDGMENT REVERSED. 
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CAbeeling. 


Aaron Stockton vs. Union Orn AND CoAL COMPANY. 


January Term, 1870. 


A vendor sells 2,000 acres of land to a vendee, at the price of 50,000 dollars, 
and conveys, by mistake, to the vendee, 39 acres of land for which the 
yendor has no title. HeEwp: 


In a suit in equity to recover the purchase money, the circuit court 
should decree a specific execution of the contract, where it is pos- 
sible to do so; and that where such specific execution cannot be 
decreed, the court should decree an abatement, according to the 
contract price of the purchase, or at the rate of 25 dollars per 
acre, and not according to the relative value of the 39 acres. 


This was an appeal from a decree of the circuit court of 
Kanawha county, rendered on the 22d day of June, 1867. 
The bill was filed at the October rules, 1865. 

A statement of the material points in the cause will be 
found in the opinion of Judge Maxwell. 


Boggess and Swan for the appellant. 
No counsel appeared for the appellee. 


MaxwELL, J. Aaron Stockton sold to Coons, Picket & 
Co., a tract of 2,000 acres of land at the price of 50,000 dol- 
lars, by contract in writing, bearing date on the 20th day 
of December, 1856; for the payment of the purchase money 
Coons, Picket & Co. executed to the said Stockton their 
several promissory notes, for different sums, due at different 
times. The said Stockton afterwards, on the 21st day of 
February, 1857, by deed, with general warranty, conveyed 
the said land to the said Coons, Picket & Co., and the said 
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Coons, Picket & Co. conveyed the said land to the “ Union 
Oil and Coal Company,” by deed bearing date on the 14th 
day of April, 1858, and the said “ Union Oil and Coal Com- 
pany” assumed the payment of the debts of Coons, Picket 
& Co. Stockton, being indebted to one William Tompkins, 
transferred to him the notes on Coons, Picket & Co. The 
notes were all paid except the sum of 7,000 dollars, when 
the executrix of the last will of said Tompkins, brought her 
suit to recover the said balance, by attachment in equity, in 
which said land was attached; the said Stockton, the said 
Coons, Picket & Co., and the said Oil and Coal Company, 
were made defendants. The said Oil and Coal Company 
filed its answer, which was treated, and proceeded in asacross 
bill, in which it sought to be relieved from the payment of 
the said money on two grounds: 

First. It is charged that at the time of the purchase of said 
land by Coons, Picket & Co., the said Stockton represented 
that, to begin at a point sixty poles above the mouth of Sta- 
ton’s run, at the point named in the contract, and run 


thence with the line of Mrs. Lewis’ tract, according to the . 


calls of the contract, all of the coal in the hill would be in- 
cluded, while, in fact, it is not all included. 

Second. It is charged that there.is.a large deficiency in 
the quantity of the land, caused by a conflict of boundary 
on the back line. 

The answer of Stockton to the cross bill denies the charge 
of misrepresentation, and also denies that there is any con- 
flict of boundary on the back line. No depositions were 
taken in the cause, and there is no evidence to sustain the 
charge of misrepresentation, or the charge as to the con- 
flict of boundary; the report of the surveyor made in the 
cause, in fact, shows conclusively that there is no conflict 
ascharged. These questions are, therefore, out of the case. 

It appears, however, that the deed, as made by Stockton, 
by mistake, includes within its lines 39 acres to which the 
said Stockton had no title, and which was not included in 
the lines of the contract. 
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The court below rendered a decree to the effect that there 
should be an abatement from the purchase money for the 
relative value of the 89 acres, and directed its commissioner 
to ascertain and report that relative value. From this de- 
cree an appeal is taken. 

The error assigned is, that the decree is erroneous in not 
directing the specific execution of the contract as it was 
made, if possible; that any mistake made by the parties in 
an attempt to execute it should be corrected, by requiring 
a performance as stipulated. 

If a specific execution of this contract could be decreed, 
it would be error not to do so, as the record abundantly 
shows a mistake in attempting to execute it. But it does 
not appear that the contract can be executed specifically, 
because it does not appear that Stockton is the owner of 
any adjoining lands within the. description of the contract 
from which the deficiency can be made up. The only alter- 
native, on the case made in the record, is to grant relief 
by abating from the unpaid purchase money the price of 
the 39 acres of land included in the deed by mistake. 

The abatement should be according to the contract price 
of the purchase, or at the rate of 25 dollars per acre, and not 
according to the relative value of the said 39 acres, because 
the said 39 acres. were not, by the terms of the said con- 
tract, included in the sale, and were included in the deed 
by mere mistake. 

For the error of the court below in decreeing an abate- 
ment of the purchase money for the relative value of the 
39 acres, and not according to the contract price, the decree 
complained of will have to be reversed, with costs to the ap- 
pellant, and the cause remanded for further proceedings. 


The other judges concurred. 


DECREE REVERSED. 
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Wheeling. 


JAMES JARRETT, JUN., vs. JAMES M. NIcKELL. 


January Term, 1870. 


1. Two counts in a declaration of debt describe two bonds; a plea is entered 
purporting to make defense to the whole action, but the matter of defense 
goes only to the consideration of one of the bonds. In this the plea is 
bad, but judgment being entered by consent for the amount of one of the 
bonds, the defect is cured, and leaves the plea to be tested as to the mat- 
ter of the defense, on the sufficiency of the facts stated in it. 


2. After a plea is filed it is too late to object to it as being insufficient in law; 
the plaintiff should demur if he wishes to test its validity. 


3. J. sued N.on a bond; N. pleaded specially that the bond sued on was 
given in 1866, in lieuof one given in 1863, which latter was executed 
in pursuance ofa debt payable in so-called confederate currency, and the 
consideration of which was wholly and entirely such currency, and the 
bond was, therefore void; to which J. replied specially. that the bond 
sued on was executed in consideration of the compromise of certain “dis- 
putes and difficulties” between them. To this replication the defendant 
demurred, and the demurrer was sustained, and judgment entered for N. 
HELD: 





That the plea and replication were both bad, and the demurrer to the 
replication should have been sustained, the plea held bad, and 
judgment entered for J. 


James Jarrett, Jun., brought an action of debt in the circuit 
court of Monroe county, to July rules, 1867, against James 
M. Nickell. The declaration described two bonds, in two 
counts. The first count described a bond for 642 dollars, 
dated May 23d, 1866. It is unnecessary to mention the other 
one, as judgment was had on it by consent. 

The defendant filed a special plea at the September term, 
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1867, alleging in substance that, on the 20th of October, 
1863, the defendant became indebted to the plaintiff in so 
much of the currency or money of the late so-called confed- 
erate states, as purported to be of the value of and amount 
of 8,602 dollars, and to secure the same, executed his, de- 
fendant’s, bond to the plaintiff for that sum; that afterwards, 
on the 23d of May, 1866, he executed to the plaintiff eight 
bonds in lieu of the bond above mentioned, of which the 
bond sued on was one, and for no other consideration; all 
of which bonds were executed for an illegal and treasonable 
consideration, and were, therefore, void. To this pleaa 
general replication was filed by the plaintiff. At the Novem- 
ber term following, the plaintiffobtained leave to withdraw 
his replication, and objected to the plea, which was over- 
ruled, and he filed a special replication averring that, at the 
time the bond sued on was executed, certain ‘disputes and 
difficulties” existed between the plaintiff and defendant, 
which were then and there settled, and that the bond was 
then and there executed in consideration of such compro- 
mise and settlement. 

To this replication the defendant demurred, at the De- 
eember term, 1868, and, on joinder in the demurrer, the 
court sustained it, and gave judgment for the defendant, 
after having given the plaintiff leave to withdraw his repli- 
eation and to take issue on the defendant’s plea, or to file 
another and proper replication. The plaintiff brought the 
case here on a writ of error and supersedeas. 


Hon. N. Harrison, Judge of the circuit court of Mon- 
roe county, presided on the hearing of the case. 


Sperry for the plaintiff in error. 

The replication alleged that certain disputes and difficul- 
ties existed between the plaintiff and defendant, which dis- 
putes and difficulties were compromised and settled, and the 
bond of 642 dollars was given in consideration of such com- 
promise and settlement; and the only question before the 








978 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Jarrett vs. Nickell. 1870. 





eourt upon the replication was as to the sufficiency of a 
compromise and settlement of difficulties and disputes as a 
consideration for the bond. It was not alleged that the re- 
plication was otherwise defective, but that the original 
consideration was so vicious that a compromise of all dis- 
putes concerning it could not validate it. The demurrer 
admitted the truth of the replication that the compromise 
was the consideration of the bond, and the court was bound 
to presume that the compromise was fairly made, and was 
duly understood by the parties at the time, otherwise a spe- 
cial rejoinder would have been filed, alleging the fact of 
unfairness or misunderstanding in avoidance of the replica- 
tion. Then what isthe law? Where a compromise of a 
doubtful right is fairly made between the parties, the com- 
promise is binding and cannot be affected by any subse- 
quent investigation or result; and this is so whether it is a 
compromise of a doubtful question of fact or law. Durham 
vs. Waddlingion, 2 Strobb, Eq., 258. Soin the case of Moore 
and McClung vs. Fitzwater, 2 Rand., 442. 

A compromise of doubtful and conflicting claims and the 


settlement of boundaries, is notably a good and sufficient — 


consideration to uphold an agreement, but it is highly 
favored in-law. Zane vs. Zane, 6 Munf., 406. 

The court will not investigate the worth or amount.of 
the different claims for the purpose of setting aside such 
compromise. Mills vs. Lee, 6 Monroe, 97; Benneit vs. 
Paine, 5 Watts, 259; Cavode vs. McKeloy, Addy, 56. 

The defendant in an action of slander, in which the words 
laid in the declaration were not actionable, compromised 
with the plaintiff by agreeing to give hima certain sum of 
money. The court below held that there was not a suffi- 
cient consideration for the promise, but the supreme court 
reversed the judgment. O’Keson vs. Barelay, 2 Pennsyl. 
R., 531. 

In Chitty on Contracts, it is laid down as law, that a con- 
sideration which has for its object the prevention of litiga- 
tion and the settlement of disputes between the parties, is 
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sufficient to support a promise. Page 44, top side, 41-2, 
and see, also, note 1, same pages. 
It has been decided that a compromise of certain suits 


and of forbearing to urge a prosecution for perjury against 


the grantor, will not be set aside in equity. (Moore vs. 
Adams, 8 Ham., 372.) 

A compromise of disputed rights, both partners being 
ignorant of the true state of these rights, is valid, whether 
the ignorance be of matter of law or fact. Trigg vs. Read, 
5 Humph., 529; Anderson vs. Bacon, 1 A. K. Marsh., 48; 
Underwood vs, Buckman, 4 Dana, 309; Draper vs. Onsley, 15 
Miss. R., 559. This latter case is one in point. 

In this case a motion was made to reject the plea, and it 
was overruled. The demurrer also goes back to the first 
error in pleading. If the plea was bad, the motion to reject 
ought to have been sustained and the demurrer to the repli- 
cation overruled. 

The plea was clearly bad for several reasons : 

Ist. It purported to make defence to the whole action, 
but was, in part, a defence to only the first count. The 
sum demanded in the declaration was 722 dollars and 13 
cents, cousisting of two bonds set out in two distinct counts, 
and, although the defendant craved oyer of both bonds, and 
alleged that the plaintiff ought not to have or maintain bis 
action, yet he set up, in his plea, defence to one count only, 
and said nothing as to the other. Huni’s Adm’r vs. Mar- 
tin’s Adm’r, 8 Grattan, 578; 2 Tuck. Com., 256. These 
authorities, and many others show such a plea to be demur- 
rable, and it would be no answer to say that judgment was 
afterwards permitted to go on the other count. This wae 
after the plea was pleaded, and the demurrer would affect 
the replication, plea and declaration, without regard to any 
order the court had made, or might make. 

2d. Because the plea did not set up a good defence to the 
first count. The plea admits that before the execution of 
the bond in question, to wit: on the 20th of October, 1863, 
he had executed his bond to the plaintiff for 8,602 dollars 
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in confederate states currency or money; and that after- 
wards, to wit: on the 23d day of May, 1866, he executed 
to the plaintiff eight bonds, the bond in suit being one, in 
lieu and renewal of the bond of 8,602 dollars. The aver- 
ment is that he, the defendant, “became indebted to the 
plaintiff in so much of the currency ‘or money of the late 
so-called confederate states as purported to be of the value 
and amount of 8,602.” Here is no averment of a corrupt 
agreement, and there is no averment that the currency was 
unlawful, except, in conclusion, by way of corollary from 
the premises, it being no necessary part of the plea. The 
facts preceding do not show the consideration to be illegal 
and treasonable. What was the currency or money of the 
confederate states? Was it not gold or silver? -There is 
no averment in the plea to the contrary, and our knowledge 
of history cannot be invoked to aid us in supplying the de- 
fects in the plea. The plea should have set out to make it 
good; if good, it could have been made that the confeder- 
ate states government issued an illegal currency, known as 
confederate states treasury notes; that the defendant be- 
came indebted tothe plaintiff, by,a corrupt agreement, in the 
sum of 8,602 dollars, in such illegal notes, for which he execu- 
ted his bond, &c. Our knowledge of history may, and often 
does, supply evidence, but it never supplies defects in plead- 
ings. We must presume the currency or money of the 
confederate states was legal currency, gold and silver, in 
the absence of an averment to the contrary. Such a defence 
would not have been good to the original bond of 8,602 dol- 
lars, much less to the bond in question. 

3d. The plea is bad for another reason. It shows by its 
averments that after the war, after confederate notes were 
notoriously worthless, if we are to rely on history, the par- 
ties adjusted these matters, and new bonds were given for 
the old; the new bonds were certainly not to be discharged 
in anything but good money. Here was clearly an ac- 
counting together, and if there had been no writings before 
or after, an action of assumpsit would have laid upon'the 
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account stated, and the parties could not have gone behind 
the settlement without an averment of fraud or mistake, 
and the replication avers that these disputes and difficulties 
were compromised, and the demurrer admits the fact; yet 
the court sustained the plea and overruled the replication. 
Were confederate treasury notes so vicious and worthless, 
as the court thought, as to be incapable of constituting a 
valid consideration of the compromise? The plaintiff had 
no agency in the issuing of them. They did not take their 
illegal character from him. He impressed upon them no 
vice. He only consented, in the strongest view of the case 
against him, to receive them of the defendant in payment of 
a debt, and we must presume that there was a consideration 
for the debt, and that when they were worth something, 
and because they were worth something. After these notes 
became worthless, the parties met and purged the contract 
of its legal vice, if it had any, and new bonds were given 
for the actual consideration, to be paid in legal currency. 
Judge Chase did not think they were so vicious and 
worthless, for in the case of Kipple vs. The Petersburg Rail- 
road Company, in the circuit court of Richmond, November, 
1868, he said, speaking of confederate notes: ‘This cur- 
rency may fairly be said to have been imposed upon the 
country by irresistible force. There was no other in which 
the current daily transactions of business could be carried 
on, and there could be no other while the rebel government 
kept control of the rebel states. The necessity for using 
this currency was almost the same as the necessity to live. 
No protest, no resistance, no rejection could avail anything. 
At the same time this currency, though it depreciated rap- 
idly, had a sort of value. Its redemption, though improb- 
able, was not impossible; and, until the downfall of the 
confederacy, it had a greater or less degree of purchasing 
power.” And he accordingly held that the plaintiff should 
recover the value of the confederate notes in lawful money. 
In another case at the same term, the case of Botts, Byrne 
g Co. vs. Crenshaw, he instructed the jury that if they were 
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satisfied that the defendant was liable to the plaintiffs, as the 
their counsel, for money received during the war, and that aff 
he received it in confederate notes, they should ascertain the act 
gold value of the notes at the time they were received, and re 
make that the measure of their damages. 

Judge Chase could not, therefore, have thought that con- tic 


federate notes had such a contaminating influence upon a 
contract that neither the parties nor the court could purge 
it of its vice and make the original consideration of it the 
basis of a compromise. 

In the case of Berkshire vs. Evans et al., 4 Leigh, the court, 
a court of. chancery, too, compelled Berkshire to account 
as cashier of an illegal banking company, though he relied, 
in his answer, upon the fact that the plaintifis were stock- 
brokers of an illegal banking company. 

There is another reason why this plea is bad. A court of 
law cannot go into the consideration of the bond, whatever 
might have been done if suit had been brought on the first . 
bond. Such defence cannot be made to this, it being a gen- 

eral rule that a court of law cannot go into the cousidera- | 
tion of a bond without an averment of fraud, mistake, &c., 
and that under the statute of 1831; and this is not a plea 
under that statute. It is not a plea averring damages and 
offering to set them off against the plaintiff’s demand; but 
it is purely a plea at common law. <A court of equity is the 
only forum for a relief in such cases. 2 Tuck. Com., 419; 
6 Munf., 120. 
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Snyder and Hereford for the defendant in error. Mr. Sny- 
der said : 

In the brief argument of this cause, which we shall en- 
deavor to present on behalf of the defendant in error, our 
first purpose will be, to show the insufficiencies of the 
technical objections urged by the counsel for the plaintiff in 
error, to the pleadings. That there are formal defects in 
the pleadings, we shall not attempt to deny, but, we think, 
we shall be able to show, to the satisfaction of the court, 
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that they are simply and only formal defects, such as do not 
affect the merits or substance of the matters involved in the 
action, and are cured by the proceedings as presented in the 
record. 

The first objection urged in the plaintiff in error’s peti- 
tion is, that the plea, while it professes to answer the whole 
action, in fact, answers only one count; and that though 
the plaintiff took issue upon this plea by a general reply 
thereto, still it is contended that because the defendant de- 
murred to the replication, after judgment had been entered 
by default upon that part of the plaintiff’s demand, which 
had not been answered by the plea, that this “demurrer 
would affect the replication, plea, and declaration, without 
regard to any order the court had made or might make.” 
It is conceded that, had the plaintiff demurred to this plea 
in the first instance, his demurrer would, perhaps, have 
been good, as it was in the case of Hunt’s Adm’r vs. Martin’s 
Adm’r, 8 Grat., 578, cited by the plaintiffin error. But in 
that case there was no pleading over as there was in this. 
It is, also, conceded as a general rule, that on demurrer, in 
any stage of the pleadings, the court will consider the whole 
record, and give judgment for the party who, on the whole, 
appears to be entitled to it; but this general rule applies to 
defects in matters of substance, and not in respect of mere 
matters of form, such as may be cured by subsequent pro- 
ceedings. Steph. Pl., 145 to 150. Goodburne vs. Bowman, 
9 Bing., 582, and 5 Rob. Pr., 156-7. If at the time of the 
demurrer to the replication or of the motion to reject the 
plea, the pleadings were in such a condition as to present 
the real matters in issue, so as to enable the court to pass 
upon the merits and very rights of the parties, then any de- 
fects in the antecedent pleadings must necessarily have been 
formal, because they could not relate to the merits or sub- 
stance. Then, how is this case tried by this test? The 
action was on two bonds, upon one of which the plaintiff 
had already obtained judgment ; by this he could surely not 
be prejudiced; and the right to recover on the other was 
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put directly in issue by the plea, so that the merits of the 
case were presented by the issue upon the only matter in 
dispute, that is the bond of 642 dollars, and judgment could 
be rendered thereon “ according to law, and the very right 
of the cause.” Stat. jeofails, Code Va., (Ed. 1860,) chapter 
171, section 31, page 712, and Steph. Pl., 146. But this 
rule, if applicable at all, would apply, with equal force, to 
the declaration, which is, in form, defective for not alleging 
damages corresponding with the damages set out in the 
writ. Upon these grounds, which are amply sustained by 
the authorities above cited, we think the court was fully 
justified in overruling the plaintiff’s motion to reject the 
plea, and in refusing to set aside the plea on the defendant’s 
demurrer to the replication. 

The second ground of error which we shall notice, is the 
last set out by the plaintiff in error in his petition: that the 
court erred in giving judgment for all the costs to the de- 
fendant, when it should have given him only such costs as 
accrued after the judgment for 80 dollars and 13 cents. We 
do not think this objection is sustained by the record. The 
order of the court is, simply, that the defendant recover his 
costs, &c. Now, his costs could only be for such costs as 
accrued in his defence after the rendition of the judgment 


for 80 dollars and 13 cents, in which costs had been given 


to the plaintiff The language of the order is capable of 
this construction, and it is the only reasonable and consist- 
ent interpretation that can be given to it; for, otherwise, 
we would have to presume that the court had indulged in 
the vain attempt to annul the first judgment for costs, ren- 
dered at a former term, and which was, therefore, beyond 
its control. We think no such viclence will be presumed. 

But, even conceding that this was error, it was such as 
might have been corrected on a writ of error, coram nobis. 
Code of Virginia, section 5, chapter 181, page 748, and un- 
der section 6, of same chapter, this court will make the 
proper correction and affirm the judgment, notwithstanding. 

The third ground of error, which we shall notice, relied 
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upon by the plaintiff in error is, that “‘as a general rule, a 
court of law cannot go into the consideration of a bond 
without an averment of fraud, mistake, &c., under the stat- 
ute of 1881;” and that the plea not being under that statute, 
nor a plea averring damages and offering a set-off against 
the plaintiff’s demand, but purely a plea at common law, 
could not have been, therefore, entertained, and should have 
been rejected. 

' A seal does not prevent a contract from being impeached 
in acourt of law, for the illegality of the consideration. 
The distinction is between a bond given without considera- 
tion and a bond given upon an illegal consideration. A 
defendant, though he is not at liberty to show that a bond 
executed by him is without consideration, may, neverthe- 
less, prove that the consideration upon which it was given 
is illegal, as being immoral or contrary to public policy. 
Martin vs. Amos, 13 Iredell, 201. 

An action will not lie to enforce an illegal agreement, nor 
to enforce a bond or other instrument given in pursuance 
of the illegal agreement. It will not lie on a bond given by 
a@ man to a woman for the performance of an agreement “to 
live together” in astate of fornication. Walker vs. Perkins, 
W. Bi., 517; 3 Burr., 1568; or upon a bond given to secure 
the payment of money upon an agreement for future unlaw- 


‘ful co-habitation. 3EI. and Black., 650; 77 Eng. C. L. R., 


650; or to indemnify against a note that is void. Collins vs. 
Blantern, 2 Wils., 349; or upon any contract for a matter or 
thing that is prohibited by statute. Barilett vs. Viner, Carth., 
252. The authorities clearly show that a bond or covenant 
which springs from, and is the creature of an illegal agree- 
ment, cannot be enforced. Fisher vs. Bridges, 3 El. and 
Black., 118 ; 3 Id., 642; 76 Eng. C. L. R., 118; 77 Id., 642, 
25 English Law and Equity, 207; Paxton vs. Popham, 9 
East, 408. 

A like doctrine is maintained in the United States. Gray 
vs. Hook, 4 Comstock, 457, and 459; Armstrong vs. Toler, 4 
Wash. C. C. R., 299, and 11 Wheat., 268; Wheeler vs. Rus. 
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sell, 17 Mass., 281; Mitchel. vs. Smith, 1 Binn., 110, and JNel- 
ler va. Clark, 20 Wend., 24. 

Generally speaking, no illegality being disclosed by the 
agreement, the court is unable to pronounce against it as 
illegal, until the illegality is pleaded and admitted or proven. 
Jones vs. Waite, 9 Clark and Fin., 109; Wood vs, McCawn, 
6 Dana, 369. 

Wilmot, C. J., in Collins vs. Blantern, 2 Wils., 348, said: 
“There was no difference between an act being void by 
statute or by the common law; that the statute law is the 
will of the legislature in writing; and that the common law 
is nothing but statutes worn out by time.” * * * “The 
principle upon which courts of justice must go, is to enforce 
the performance of contracts not injurious to society; it 
would be absurd to say that a court of justice shall be bound 
to enforce contracts, injurious to, and against the public 
good. No man shall come into a court and say: ‘Give me 
a sum of money which I desire to have contrary to law.’” 
The most of the cases above cited are collated in 2 Rob, 
Pr., (New Ed.,) page 32 and 33, andin 5 Id., 444. See, also, 
the remarks of Lord Mansfield, in Pole vs. Herrobine, 9 East., 
416, note. 

These authorities, we think, are a full and complete refu- 
tation of this objection made by the plaintiff in error. 





The fourth alleged ground of error is, that the plea does 


not show, by sufficient averments, the illegal character of 
the consideration of the bond. And, in support of this ob- 
jection, it is urged, that the “currency or money of the late 
so-called confederate states,” might have been gold; that 
“our knowledge of history may, and often does, supply ev- 
idence, but it never supplies pleadings;” and, that under 
this plea, we must presume “the currency or money of the 
late so-called confederate states,” therein referred to, was 
gold and silver. We submit, that it would be a very violent, 
not to say absurd, presumption for a court of any of the Uni- 
ted States, much more a West Virginia court, to presume 
that, in October, 1863, the currency or money of the so- 
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called confederate states was gold and silver! On the eon- 
trary, does not this court judicially know, and does not 
every other court of this Union know, that at that time, the 
currency of the confederate states was the treasury notes 
issued by the government of the said confederate states, for 
the purpose of waging a war of rebellion against the United 
States? It is a notorious fact, known not only from publie | 
history, but from the law itself, through the public acts of 


congress, the proclamations of the executive, general orders 


of the war department, and other public records of the Uni- 
ted States, that the currency of the so-called confederate 
states, in 1863, was an illegal and treasonable curreney, the 
circulation of which was interdicted and prohibited by the 
government and laws of the United States. It being such 
illegal and interdicted currency, recognized as such by the 
public laws and general policy of the United States, the 
courts are bound to take judicial notice of its illegal char- 
acter. 1 Ch. Pl., 214; Steph. Pl., 345 and 348; 1 Greenl. 
Ev., 6. There can be no proper distinction taken between 
the terms “the so-called confederate states curreney,” and 
the currency of the so-called confederate states. And we 


. find in the case of Brown vs. Wylie, that Judge Brown, 


in speaking of this illegal currency, calls it “ confederate 
money.” 2 W. Va. Rep., 508. It is provided in the 
statute law of this State, that no fact need be alleged in 
the pleadings which it is unnecessary to prove on the trial, 
(1 Ch. Pl., 214; Code of Virginia, section 10, page 710,) 
and, therefore, it is unnecessary to plead anything which 
the court will, ex officio, take notice of in evidence. Steph. 
Pl., 8345-8. The courts will take judicial notice not only of 
all public laws of the United States, proclamations of the 
President, &c., but of matters of public history affecting the 
whole people, &c. 1 Greenl. Ev., 8; 1 Stark. Ev., 211, and 
Bank of Augusta vs. Earle, 13 Pet., 519, 590. Then, we con- 
clude, that it was unnecessary to aver the illegal character 
of the confederate currency. 

But, suppose we are. mistaken in claiming that the courts 
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will take judicial notice of the illegal character of confeder- 


ate money, still the allegations of the plea, in this respect, 


are amply sufficient. It avers that ‘‘on the 20th day of Oc- 
tober, 1863, the defendant, becoming indebted to the plain- 
tiff, in so much of the currency or money of the late so-called 
confederate states, as purported to be, &c., * * * and so 
the defendant says, that the consideration, both of the said 
bond of 8,602 dollars, and of the bond of 640 dollars, in the 
declaration mentioned, being an illegal and treasonable one, 
the supposed writing obligatory of 640 dollars, in the decla- 
ration mentioned, is void in law.” 

The plaintiff in error objects that there is no averment 
here, that the currency is unlawful, except by way of corol- 
lary from the premises. A corollary is a truth consequent 
upon a preceding proposition. If, then, the averment that 
the consideration of both the bonds of 8,602 dollars, and of 
640 dollars are illegal and treasonable, be a truth consequent 
upon what is stated in the premises of the plea; that is, if 
it be a corollary, as stated by the plaintiff in error, it is im- 
material whether it is conceded that this corollary is a neces- 
sary part of the plea or not. Because, if it be a necessary 
and proper inference from the premises, it can be no more 
than a re-statement of what is contained in, and warranted 
by, the premises; but, if the premises do not justify this 
latter averment, or corollary, as it is called by the plaintiff 
in error, then it is not a corollary, but necessarily an inde- 
pendent allegation, and must be taken as a substantive and 
material part of the plea; so, in either view, the plea sufli- 
ciently avers the illegality of the consideration of the bonds. 
But it is entirely unnecessary to elaborate this branch of the 
argument, as no court can be justified in presuming that 
the currency referred to, was any other than the illegal and 
treasonable notes of the late so-called confederate states. 
Moreover, the plaintiff, by replying to the plea, confesses 
not only to the facts stated in it, but its conclusion. And 
had the consideration of the bonds mentioned in the plea 
been gold and silver, or legal currency, would he not have 
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replied generally to it, instead of the replication he has 
filed. 

Having brushed away the chaff and cob-webs, behind 
which the counsel for the plaintiff in error has so industri- 
ously and ingeniously entrenched his client, we come now 
to the more material matters involved in the issue of this 
case. 

We find that the plaintiff in error has cited, in support of 
the validity of contracts based upon the consideration of 
confederate money, some newspaper reports of decisions 
made by Chase, C. J., in the United States circuit court, at 
Richmond, Va.,which even were they authentically reported, 
could not be authority in this State. First, because those de- 
cisions, in all probability, were induced by the local laws 
of the State of Virginia, by which confederate contracts are 
legalized, while there is no such legalization in this State; 
and second, because the illegality of such contracts has been 
expressly decided and determined by this court. Brown vs. 
Wylie,2 W. Va. Rep., 502; and Weaden vs. Bright et al., 
(not yet reported.) We think, therefore, that the general 
policy and decisions of this State fully justify us in stating 
that a bond, the consideration of which is confederate money, 
will be held illegal and void by this court, 

Taking the plea, then, to be true, does it not set up a good 
defence to the bond of 642 dollars, the only matter in con- 
troversy? It alleges, first, that, in 1863, the defendant ex- 
ecuted to the plaintiff his bond to secure the payment of 
8,602 dollars of the currency of the confederate states; and 
second, that, in 1866, he executed to the plaintiff eight 
bonds in lieu, and renewal, of the said bond of 8,602 dollars; 
that one of said eight bonds is the bond of 640 dollars in the 
declaration mentioned; and that the consideration of both 
the bonds of 8,602 dollars, and of 640 dollars is illegal, 
treasonable and void in law. 

From what has preceded, we have shown that, by the 
laws of this State and the decisions of this court, a bond 
given to secure the payment of confederate money, is illegal 

VoL. Iv. 19 
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and void; the plea alleges that the bond of 8,602 dollars 
was executed to secure the payment of confederate money; 
it is, therefore, illegal and void. 

The plea further alleges, that the bond of 640 dollars, is 
one of eight bonds given in lieu, and renewal, of the bond 
of 8,602 dollars, “‘ and for no other consideration whatever.” 
Then can a bond, the consideration of which is illegal, be 
purged of its illegality, and made a valid obligation by a 
subsequent renewal? 

When a recovery cannot be enforced at law upon a con- 
tract, neither can it be enforced upon a bond or other in- 
strument given for the performance of that contract. Cun- 
nan, gc., vs. Bryce, 3 Barn. and Ald., 5 Eng. C. L.; 2 Rob. 
Pr., (New Ed.,) 32-33; 5 Id., 450, 502 and 528, and Bank 
of U. S. vs. Owens et al., 4 Pet., 527. 

In a case before the supreme court of the United States, 
in 1865, wherein it was argued that, admitting certain bank- 
ing transactions to be illegal, yet the settlement of the bal- 
ance, and giving notes therefor, purged from the original 
taint, the new promise, as it was called, the court said: 
**The answer is, that the new promise is founded upon the 
illegal consideration, a debt or demand growing out of the 
illegal transactions ; and is as infirm, in the eye of the law, 
as the implied promise that existed previous to the giving 
of the notes.” Brown vs. TFalkington, 3 Wallace, 381. This 
case meets the one at bar exactly, and no further citation 
of authorities is necessary to show the illegality of the bond 
of 640 dollars. Then, we think, we have shown, conclu- 
sively, that the plea, in substance and in form, is a good 
answer to the action. 

Our next inquiry will be, to ascertain what effect the plain- 
tiff’s replication has upon his right to recover? 

It is a well established rule in pleading, and one which 
will not be controverted, “that every pleading is taken to 
confess such traversable matters, alleged on the other side, 
as it does not traverse.” Steph. Pl., 217; Bac. Abr. Pl., 
322, 286, and Hudson vs. Jones, 1 Salk., 91. 








rs 
Ys 


is 


3? 


“ae OVS ew OD OD ose 





COURT OF APPEALS OF WEST VIRGINIA. 291 





Jan’y Term, Jarrett vs. Nickell. 1870. 





The replication avers, that, at the time of the execution 
of the bond of 642 dollars, certain disputes and difficulties 
existed between him and the defendant, which were then 
and there compromised and settled, and that the said bond 
of 642 dollars was given in consideration of such compro- 
mise and settlement. Here is no allegation of what the 
certain disputes and difficulties were which were then and 
there compromised and settled; nor does it traverse, either 
directly or by implication, the allegations of the plea, that 
the bond of 8,602 dollars was executed to secure the pay- 
ment of confederate money, and that the only consideration 
for the bond of 642 dollars, is, that it is one of eight bonds 
given in lieu, and renewal of the said bond of 8,602 dollars, 
and it contains no other consideration whatever. In order, 
then, to reconcile the averments of the plaintiff’s replication 
with the matter which he confesses or fails to traverse in the 
plea, we are forced, irresistibly, to the conclusion that the 
certain disputes and difficulties, alleged to have been com- 
promised and settled, related, exclusively, to the mode and 
manner of renewing the said bond of 8,602 dollars. No 
other consideration is alleged to have entered into the bond 
of 642 dollars, except that stated in the plea. The court 
will remark the cautious phraseology in the replication. It 
does not allege that matters of dispute, matters of contro- 
versy, suits, boundary lines or conflicting claims and de- 
mands existed, as would certainly have been the case had 
any such matters, or others of a legal nature existed; but it 
simply, and onlyalleges, that “certain disputes and difficul- 
ties” were compromised and settled. What is the value of 
a dispute or difficulty? Tow many would it take to make 
a valid consideration for a bond of 640 dollars, especially 
when they related, exclusively, to a bond given for the pay- 
ment of 8,602 dollars in confederate money ? 

Having, then, shown that the bond of 8,602 dollars was 
illegal and void, that the bond of 642 dollars, given for 
a part of the consideration of the said bond of 8,602 dollars, 
is also illegal and void; then, the only question yet to be 
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disposed of is, whether or not “certain disputes and diffi- 
culties,” in relation to the illegal bond of 8,602 dollars, at 
the time the said bond of 642 dollars was executed, would 
purge it of its illegality or add anything to its validity? Or 
whether such disputes and difficulties, which result, by 
means of compromise and settlement, in the execution of 
eight bonds in lieu and renewal of the said illegal bond of 
8,602 dollars, will make those eight bonds, or any one of 
them, legal obligations, such as this court will enforce? The 
proposition is simply ridiculous. 

No court of justice can, in its nature, be made the hand- 
maid of iniquity. Courts are instituted to carry into effect 
the laws of a country. How can they, then, become auxil- 
iary to the consummation of violations of law by enforcing 
the execution of a contract, such as the one at bar. We, 
then, conclude that the replication sets up no legal answer 
to the defense made in the plea, and, therefore, the court 
did not err in sustaining the demurrer to it, and rendering 
judgment for the defendant. 

But, even supposing, for the argument, that the replica- 
tion is good, and that the court erred in sustaining the de- 
murrer to it, still this court must affirm the judgment of the 
court below, or, at least, render judgment for the defendant 
in error. For, by the common law, pleading must not be 
double; and a “ pleading will be double that contains several 
answers, whatever be the class or quality of the answer,” 
whether it be law or fact. This rule applies both to the 
declaration and subsequent pleadings. Steph. P!., 251,258 
and 273. Under our statute, however, this law is changed 
so far, and no farther, as it it relates to the declaration; and 
“the defendant, in any action, may plead as many several 
matters, whether of law or fact, as he shall think necessary.” 
Code of Virginia, section 23, page 712. This statute is en- 
tirely for the benefit of defendants, and does not alter the 
common law rule as to pleadings subsequent to the decla- 
ration. Therefore, when the court below overruled the 
plaintiff’s objection or demurrer to the plea, it was then 
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and there the duty of the court to give judgment for the 
defendant. Steph. Pl., 273; and it had no right to per- 
mit the plaintiff to file a replication to the plea, after the 
demurrer had been overruled. In Lang vs. Lewis’ Adm’r, 
Brook, J., in delivering the opinion of the court, says: 
“The court is of opinion that the superior court erred in 
permitting the plaintiff to reply and demur to the same 
pleas.” 1 Rand., 281. And in Maggort vs. Hansbarger, the 
court decided, that, unless the plaintiff move for leave to 
withdraw his demurrer and reply, the demurrer will be 
overruled, and final judgment entered for the defendant. 
8 Leigh., 532. In the case at bar, the plaintiff not only did 
not move for leave to withdraw his demurrer, (or objection 
for insufficiency in law, which is the same,) and to reply, 
but, on the contrary, he permitted the demurrer to be over- 
ruled by the court, and then excepted to the ruling of the 
court. This was certainly an end to the case. The plain- 
tiff, by allowing his demurrer to be overruled, precluded 
himself from replying, and, thereupon, the court should 
have, peremptorily, entered judgment for the defendant. 
Then, we conclude, that even should this court be of opin- 
ion that the replication is good, still it will regard all pro- 
ceeding subsequent to the overruling of the motion to reject 
the plea as nullities, and render such judgment, at that 
stage of the proceedings, as the court below should have 
rendered. 

Our argument is concluded, and we should add nothing 
more, did not courtesy require that some notice should be 
taken of the able and elaborate manner in which the coun- 
sel for the plaintiff in error has presented the law on the 
validity of compromises. While the numerous citations of 
authorities, which he has made, show a commendable in- 
dustry on his part, they exhibit, we think, very doubtful 
discretion; they do not sustain his issue. The authorities 
cited by him, all go to prove, that, to make a contract, based 
upon a compromise, valid, there must be some actual or 
supposed consideration for it; but none of them sustain the 
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validity of a compromise, based upon an illegal considera- 
tion, such as that presented by the plaintiff in error. The fa- 
miliar maxim, “exturpi causa non oritur actio,” is a complete 
answer to the plaintiff in error’s pretentions in this case. 

We submit that in either view, the judgment of the court 
below should be affirmed with costs. 


Brown, President. 

This is an action of debt on two bonds; the declaration 
contained two counts, the first on the larger bond, the sec- 
ond on the smaller, to which there was a special plea in 
bar. The plea purported to make defence to the whole 
action, but the matter of defence went only to the consider- 
ation of the larger bond mentioned in the first count. In 
this the plea was clearly bad, but judgment was entered, by 
consent of the parties, for the amount of the smaller bond, 
on the second count. The defect in the plea above men- 
tioned, was cured by the judgment entered by consent, and 
left the plea to be tested as to the matter of defence, on the 
sufficiency of the facts stated in it. There was a replication 
to the plea, but subsequently withdrawn by leave of the 
court, and thereupon the plaintiff objected to the plea as 
not sufficient in law, but the objection was overruled, and 
the plaintiff excepted; the objection was properly overruled, 
because it was too late to object and the plaintiff should 
have demurred to the plea, if he sought to test its validity, 
after it had been filed. The plaintiff then replied specially 
to the plea, and thereby waived his objection to its suffi- 
ciency, and the defendant demurred to the replication. And 
these pleadings raised the question as to the legality of the 
bond dated May 23d, 1866, the consideration of which is as 
follows: On the 20th of October, 1863, the defendant, be- 
ing indebted to the plaintiff, in so much of the currency or 
money of the late so-called confederacy as purported to be 
of the value, and to the amount of 8,602 dollars, to secure 
the payment of which, he executed to the plaintiff his bond 
of that date for that amount. And on the 23d of May, 
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1866, he executed to the plaintiff eight bonds, of which the 
bond in the first count of the declaration was one, in lieu 
of the bond first mentioned in the compromise settlement 
of the difficulties and disputes between the plaintiff and de- 
fendant, in relation to the same. The whole transaction 
occurred in the county of Monroe, between parties resident 
there. The compromise under such circumstances was 
valid, and upon sufficient consideration, and is fully sustain- 


ed by the authorities cited in the argument. 


The replication, therefore, was a good answer to the plea, 
and the demurrer to the replication should have been over- 
ruled, and the judgment entered for the plaintiff upon the first 
count, also, of the declaration. Iam of opinion, therefore, 
to reverse the judgment of the circuit court of Monroe, with 
costs to the plaintiff in error, and this court, proceeding to 
enter such judgment as the circuit court ought to have en- 
tered, should enter judgment for the plaintiff for the debt 
in the first count in the declaration mentioned, and for his 
costs in the court below. 


Judges Maxwell and Berkshire concurred in reversing 
the judgment and entering judgment for the plaintiff in 
error. But they were of opinion that the plea and replica- 
tion were each bad, and that the demurrer to the replica- 
tion should have been sustained, the plea held bad, and a 
judgment entered on the declaration for the plaintiff. 


JUDGMENT REVERSED. 
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Wheeling. 


SamMvEL Priceg, Ex’r, vs. Davip 8. PINNELL e al. 
January Term, 1870. 


1. Where a bill is filed against a party as a non-resident, and process is never 
executed on him by personal service, or order of publication, he has a 
right to object in an answer to the non-execution of process; and because 
the answer contains a full answer to the bill, the party cannot be held to 
waive that part of it which insists that the court cannot proceed until 
process is served. 


2. R. files a bill in 1860, against P., alleging the latter to be a non-resident; 
no process is served upon him, and no order of publication is had. In 1861 
R. files an affidavit that P. isa non-resident, but no attachment was issued. 
P. answered the bill objecting to the jurisdiction of the court, upon the 
ground of want of service of process, and also containing a full answer to 
the bill. The bill was dismissed. HeExp: 


That the allegation of the bill that P. was a non-resident, and the affi- 
davit of R. to the same effect, is equivalent to a return of the 
officer that he was a non-resident. An attachment might have sued 
out, but it was not done, and the cause might have been treated as 
discontinued from that time, and there was not sufficient reason to 
have justified the court for remanding the cause to rules for further 
proceedings. The bill was, therefore, properly dismissed. 


The points arising in this case appear in Judge Maxwell’s 
opinion. 


Hon. N. Harrison, Judge of the circuit court of Geenbrier 
county, presided on the hearing of the cause. 


Sperry for the appellant. 
Edmiston and Harris for the appellees. 


MaxweELL, J. This was a bill filed in the circuit court of 
Greenbrier county, by Johnson Reynolds, against David 8. 
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Pinnell and Mason Matthews, alleging that the said Pinnell 
was a non-resident of the State; that he was indebted to the 
complainant, and that he had estate in the county of Green- 
brier, consisting of money in the hands of the said Matthews. 
The bill prayed that se much of the money in the hands of 
the said Matthews as would be sufficient to pay said indebt- 
edness, might be attached and applied to discharge said in- 


debtedness. 


Process was issued against the said Pinnell and Matthews, 
returnable to June rules, 1860, on which the object of the 
suit was endorsed, and which process was returned with an 
endorsement thereon of the acceptance of the service thereof 
by the said Matthews, but there is nothing in the record to 
show that the said process was ever served on the said Pin- 
nell by order of publication, or otherwise, nor was any 
alias process ever issued. 

On the return day of the process, the bill was filed at 
rules. On the 29th day of June, 1861, the said Reynolds 
made an affidavit that the defendant, Pinnell, was a non- 
resident of the State. On the 11th day of September, 1867, 
an order was made reviving the cause in the name of 
Samuel Price, as executor, &c., of the said Reynolds, and 
this is all the order which appears to have been made in the 
cause, except the final order dismissing the bill, entered on 
the 15th of January, 1869. The final decree recites that 
the cause came on to be heard on the bill taken for confessed, 
as to the defendant, Matthews, the answer of the defen- 
dant, Pinnell, replication, &c., on consideration whereof 
the bill was dismissed. Pinnell, in his answer, insists that 
the court had no jurisdiction to proceed in the cause, because 
he had never been brought before the court by order of 
publication, or by personal service of process, and because, 
at the time the procedure was commenced, as shown by the 
affidavit of the complainant, he was, in fact, a resident of 
the State, residing at that time in Wood county. 

It is insisted for Pinnell here, that, under this state of 
facts, the bill was properly dismissed for want of jurisdic- 
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tion, whilst it is claimed for the appellant that the court had 
jurisdiction. 

To maintain the jurisdiction the counsel relies exclusively 
on the case of O’ Brien vs. Stephens, 11 Gratt., 610. In that 
case there was an appearance and a douvarver to the bill by 
the non-resident defendant, thereby putting himself fully 
under the control of the court, for every legitimate purpose. 
In the case under consideration Pinnell objected to the 
jurisdiction, because the process had not been executed 
against him, which makes a case materially different from 
that of O’ Brien vs. Stephens. 

The defendant had the right to object, as he did, that the 
process was not executed against him. Hickman vs. Larkey, 
6 Gratt., 210; Zhe Bank of the Valley vs. The Bank of Berke- 
ley, 3 W. Va. Rep., 386. If the defendant, Pinnell, had 
appeared to the action without objecting to the non-execu- 
tion of process against him, he would thereby have placed 
himself in the same situation he would have occupied if 
process had been executed upon him, which was the situa- 
tion the defendant occupied in the case of O’ Brien vs. Ste- 
phens ; The Bank of the Valley vs. The Bank of Berkeley, 3 
W. Va. Rep., 386, and authorities there cited. The fact 
that the answer filed contains a full answer to the bill, can- 
not be held to waive that part of the answer which insists 
that the court cannot proceed until process is served. 

The decree dismissing the bill is, therefore, correct, un- 
less the court ought to have remanded the cause to rules for 
further proceedings. 

The bill on its face shows sufficient matter for the juris- 
diction of the court, as it charges that Pinnell is a non-res- 
ident, and has estate in the county in which the suit is 
brought, which is sought to be subjected to the payment 
of the complainant’s debt, under the 1st section of chapter 
169, of the Code of Virginia, and the 11th section of chap- 
ter 151, thereof. Process in the cause might have been ex- 
ecuted either by attaching the property of the defendant, 
Pinnell, and the publishing of an order of publication, or 
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by personal service of process. By the 7th section of chap- 
ter 171, Code of Virginia, it is provided that, when an 
officer shall return a defendant a non-resident, if the court 
from which the process issued has jurisdiction of the case 
only on the ground of the residence of such defendant in 
the county in which such process issued, the suit shall abate. 
In this case there was no return of the process by any offi- 
cer as to the defendant, Pinnell, but the bill alleges that he 
is a non-resident, and the affidavit of complainant is to 
the same effect, which must be equivalent to a return by . 
the officer to the same effect. An attachment might then 
have been sued out, but it was not done, and it seems to me 
that the cause from that time forward should have been 
treated as discontinued, and that there was not sufficient 
reason to have justified the court in remanding the cause 
for further proceedings. 

There is, therefore, no error in the decree of the court 
below, complained of, and the same will have to be affirmed, 
with damages and costs. 


Berkshire, J., concurred in the opinion of Maxwell, J. 
Judge Brown dissented. 


DECREE AFFIRMED, 
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Wheeling. 


Tue Boarp or Supervisors oF Mason County vs. WILLIAM 
T. MINTURN. 


January Term, 1870. 


. 1. A petition for a mandamus is not verified by oath or affirmation, but the 


defendant appeared and moved the court to dismiss the rule issued, be- 
cause the court had no jurisdiction on mandamus to review the proceed- 
ings of a Board of Supervisors. HELp: 


That such appearance must be regarded as waiving the want of affidavit 
to the petition. 


2. The writ of mandamus is a proper remedy to compel all inferior tribunals 
to perform the duties required of them by law, and when there is left to 
the inferior tribunal no discretion but to perform the duty in a particular 
way, by doing a certain specified act, then the inferior tribunal acts min- 
isterially, and may be compelled by mandamus, not only to perform its 
duties, but to perfurm them by doing the certain specific act. 


3. When there is left to the inferior tribunal any discretion to perform its du- 
ties in any other way than by doing a certain specific act, then such infe- 
rior tribunal can be compelled by mandamus to act and perform the 
duties required of it by law, but cannot be directed what decision shall be 
made. In such case the court has no jurisdiction by mandamus, and the 
decision of the inferior tribunal cannot be reviewed by mandamus. 1f any 
errors have been committed the proper mode of review is by certiorari. 


4. The 4th section of the 7th article of the constitution of this State provides, 
that Boards of Supervisors “shall be the judges of the election, qualifica- 
tions and returns of their own members, and of all county and township 
officers.” 


5. M. filed his petition and exhibits in the circuit court of Mason county, 
praying that a writ of mandamus be awarded him against the Board of 
Supervisors of said county, to compel said Board to permit him to give 
bond and qualify according to law, as treasurer of said county. A rule 
was issued by the circuit.court, and the defendants appeared and moved 
the court to dismiss the rule, which was overruled. The defendants then 
demurred to the rule, petition and exhibits, and the demurrer was over- 
ruled by the court. HELp: 


That the circuit court of Mason county has no jurisdiction by manda- 
mus to compel the Board of Supervisors to permit M. to qualify 
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and give bond as treasurer of the county of Mason, and that the 
court of said county erred in overruling the demurrer to the peti- 
tion, for the writ of mandamus, and the demurrer to the rule, 
issued by the court against the defendants on said petition. 


This was an appeal from a judgment of the circuit court 
of Mason county, rendered on the 6th day of September, 
1867, upon a rule issued by said court against the Board of 
Supervisors of that county and Frederick Ford, upon the 


petition of William T. Minturn, praying a writ of mandamus 


against the Board of Supervisors to compel them to permit 
the petitioner, Minturn, to qualify and give bond as treas- 
urer of Mason county. The rule was issued on the 21st day 
of March, 1867, and service of the same was waived by the 
defendants. On the 6th day of September, 1867, the cause 
was heard on the rule. The defendants craved oyer of the 
rule, the petition of the plaintiff, and the exhibits therein 
referred to, and moved the court to dismiss the rule on the 
ground that the court had no jurisdiction to review on man- 
damus the proceedings of the Board of Supervisors, men- 
tioned and set forth in said petition, exhibits and rule, which 
motion was overruled by the court. The defendants again 
craved oyer of the petition, exhibits and rule, and demurred 
to the same. Plaintiff joined in the demurrer, which was 
overruled by the court, and the defendants were ordered to 
answer the rule and petition. The defendants tendered two 
pleas in writing to the said rule and petition. The first 
plea was, that plaintiff was not a legal voter in the State of 
West Virginia, neither on the 25th day.of October, 1866, nor 
on the 6th day of November, 1866, and, therefore, not eli- 
gible to the office of county treasurer. The plaintiff ob- 
jected to the filing of this plea, and the objection was 
sustained, and the plea rejected. The second plea was, that 
the plaintiff had not, at any time within sixty days from the 
25th day of October, 1866, made, tendered, or delivered to 
the Board of Supervisors, such official bond as the law re- 
quires, by reason whereof the office of county Treasurer be- 
came vacated. The plaintiff objected to the filing of this 












302 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, B. of S. of Mason Co. vs. Minturn. 1870, 





plea, also, but the objection was overruled, and the plea was 
ordered to be received and filed. The plaintiff replied spe- 
cially, in writing, to said plea, that he did, on the 20th day 
of December, 1866, offer to give the bond required by law, 
and did ask the Board of Supervisors to fix the penalty of 
said bond, and receive and approve the same; and that said 
Board did then, of their own wrong, refuse to receive any 
bond from the plaintiff for the said office of county treasu- 
rer, and entered their refusal on their journal. The defen- 
dants demurred to the replication of the plaintiff, and the de- 
murrer to the replication was overruled. The rule was made 
absolute, and the writ of mandamus directed, commanding 
the defendants to allow the plaintiff to qualify and give bond 
as treasurer of the county of Mason, and to put him fully 
in possession of all his legal rights in the premises. 
The defendant appealed to this court. 


Hon. James W. Hoge was Judge of the circuit court of 
Mason county, on the trial of the cause. 


Polsley for the plaintiff in error. 
Jeffers for the defendant in error. 


MaxwELL, J. Minturn filed a petition in the circuit court 
of Mason county, and asked for a writ of mandamus to the 
Board of Supervisors of the said county, to allow him to 
qualify and give bond as the treasurer of the said county. 
A rule was awarded and made absolute, according to the 
prayer of the petition. 

It is claimed here that the proceedings are irregular, for 
several reasons. It is first insisted that the petition is itself 
irregular, because it is not verified by oath or affidavit. 
When the defendants first appeared in the court below, they 
moved the court to dismiss the rule issued, because the 
court had no jurisdiction on mandamus to review the pro- 
ceedings of the Board of Supervisors. It seems to me this 
must be regarded as waiving the want of affidavit to the 
petition. 

After the motion which was made to dismiss was over- 
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ruled, the defendant’s demurred to the rule, petition and 
exhibits which demurrer was overruled by the court. It 
is now insisted here that the court below erred in not 
sustaining the demurrer. It appears from the petition and 
exhibits, that the Board of Supervisors refused to allow the 
said Minturn to qualify as treasurer, because it appeared to 
the said Board that he was not a voter in the State at the 
time he was elected. The 4th section of the 7th article of 
the constitution provides that Boards of Supervisors “Shall 
be the judges of the elections, qualifications, and re- 
turns of their own members, and of all county and town- 
ship officers.” By the 4th section of the 3d article, it is 
provided that, “‘no person except citizens entitled to vote 
shall be elected or appointed to any State, county, or mu- 
nicipal office.” It appears that the Board of Supervisors, 
acting within the authority conferred upon it by the consti- 
tution, and for a cause designated therein, determined, by 
an order entered of record, that Minturn should not be 
allowed to qualify, and be inducted into the office to which 
he had been elected. Had the court below, or any other 
court the power to review and correct the decision of the 
Board of Supervisors in this case by mandamus ? 

This writ is a proper remedy to compel all inferior tribu- 
nals to perform the duties required of them by law. When 
there is left to the inferior tribunal no discretion, but to 
perform the duty in a particular way, by doing a certain 
specific act, then the inferior tribunal acts ministerially, and 
may be compelled by mandamus, not only to perform its 
duties, but to perform them by doing the certain specific 
act. 

The case of Rex vs. Justices of Derbyshire, 1 Wm. Black- 
stone, 606; Dawson vs. Thurston, 2 Hen. & Mun., 182; 
Manns vs, Givens, 7 Leigh, 687; Delany vs. Goddin, 12 Gratt., 
273; Conn vs. Hampden, 2 Pick., 414; Goshorn vs. B. S. of 
Ohio county, 1 W. Va. Rep., 308; Strong, petitioner, ¢c., 20 
Pick., 484; Carpenter vs. County of Bristol, 21 Pick., 258, 
sustain this view of the case. 
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But when there is left to the inferior tribunal any discre- 
tion to perform its duties in any other way than by 
doing a certain specific act, then such inferior tribunal can 
be compelled by mandamus to act and perform the duties 
required of it by law, but cannot be directed what decision 
shall be made. Chase vs. Blackstone Canal Company, 10 Pick., 
244; United States vs. Lawrence, 3 Dallas, 42; Inhabitants of 
Springfield vs. Hampden, 4 Pick., 68; Carpentier vs. County of 
Bristol, 21 Pick., 258; Ezxparte Secomb, 19 Howard, 15. If 
the Board had no discretion in the exercise of the duties 
conferred upon it by the constitution, but to induct into 
office any person elected to a county office, whether eligible 
or not, then the court had jurisdiction by mandamus, to 
compel it to allow the petitioner to qualify in the office to 
which he was elected, although at the time of his election 
he was not eligible. But if the board had the power for the 
cause named in the order of September 20th, 1866, to refuse 
to allow him to enter into the office, in the exercise of the 
duties conferred on it by the constitution, then the court 
had no jurisdiction by mandamus to direct what decision 
should be made. That the Board had the power to do what 
it did do, cannot be questioned, and, therefore, its decision 
cannot be reviewed by mandamus. The proper mode of 
review would be by certorari, if any errors were committed, 
Cunningham vs. Squires, 2 W. Va. Rep., 447. 

The demurrer should have been ‘sustained. In the view 
I take of the case, the questions in the record subsequent 
to the time when the demurrer should have been sustained, 
do not properly arise in the case, and are not, therefore, 
considered. 

The judgment complained of will have to be reversed, 
with cost to the plaintiff in error, and the demurrer sus- 
tained. 


The other judges concurred. 


JUDGMENT REVERSED. 
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: UHAbeeling. 


Tue FARMER’s BANK OF VirainiA ef al. vs. J. H. Gerrincer. 





January Term, 1870. 


oe 


. The Farmer’s Bank of Virginia, being a domestic corporation in Virginia, 
before the division, and having branches in the territory which became 
) West Virginia, from the date of the division continued in law and in fact 
a domestic corporation of the latter State as effectually as it had been 
under the former State, and as such was liable to be sued, and was not 
liable to be proceeded against as a foreign corporation. 


* 
~ 


2. Where such an affidavit as the Jaw requires to be made, upon which to 

predicate an attachment, is, in fact, made, the accidental omission of the 
clerk, before which it was made, to sign it at the time, is not sufficient to 
vitiate the attachment properly issued thereon. 


L 

3. Where a party is summoned as a garnishee to answer the amount of his 

L indebtedness to a bank of circulation, he cannot offset that indebt- 

F edness with the notes of circulation of the bank acquired after the 
service of the summons on him, the lien of the creditor being fixed on 
the indebtedness existing at the time of the service. Nor does the pro- 
vision of the statute requiring the bank to receive its notes in payment of 
debts due it, alterthecase. But he is entitled to offset the notes of the 

7 bank held bona jide by him at the time of the service of the summons. 


This case arose in Berkeley county, and the summons 
was returnable to April rules, 1866. The action was as- 
sumpsit. An affidavit appears in the record, dated March 
14th, 1866, (not signed by any one, though the testimony of 
the clerk of the circuit court of Berkeley county proves 
that it was made by the plaintiff, before him), stating that 
the defendant, The Farmers’ Bank of Virginia, was justly 
indebted to plaintiff in the sum of 2000 dollars; that there 
was present cause of action therefor; and that the bank and 

VoL. Iv. 20 
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its corporate authorities were non residents of the State, 
and had debts or estate due it within the county. 

Upon this an attachment issued, dated March 15th, 1866, 
and was served on William T. Snodgrass, as trustee, &c., 
as garnishee. 

Upon the first calling of the cause, at what date does not 
appear in the record, the defendant moved the court to dis- 
miss the summons and send the case back to rules, upon 
the grounds that the summons could not be sued out in 
Berkeley county, and because the summons had not been 
served on the defendant according to law, it having been 
proceeded against as a non resident or foreign corporation 
by attachment and order of publication, when it was a cor- 
poration holding a charter under the constitution and laws 
of West Virginia. This motion was overruled, the court 
holding it to be a foreign corporation, and that the process 
was properly served by order of publication, and that the 
persons named as owing debts to it were properly sum- 
moned as garnishees; to which the defendant excepted. 

John M. Godden and Samuel C. Robinson, subsequently, 
at what precise time the record is also silent, filed their 
petition, alleging that it was a corporation of this State, and 
could not be proceeded against by foreign attachment; that 
by a law passed by the legislature of Virginia, in February, 
1866, the bank was authorized to make an assignment for 
the protection and benefit of all of its creditors, which it 
shortly afterwards did, and before the proceedings of the 
plaintiff were commenced, to the petitioners as trustees, &c. 

Snodgrass answered the summons, that he had in his 
possession, at the date of the service of the attachment on 
him, 246 dollars in notes of circulation on the bank, and 
that he owed it as trustee of one H. N. Tabb, a gross sum of 
1,598 dollars and 77 cents; that at, and prior to, the time 
of the service of the attachment on him, he had an arrange- 
ment with the cashier of the Farmers’ Bank at Winchester, 
Virginia, to receive the circulating notes of the bank in 
discharge of notes due to it by Tabb, and that such was its 
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usual course of business; that at the time of the service of 
the attachment, and when this understanding was had, the 
bank had made no assignment and had not gone into liqui- 
} dation; that by the proceedings of the plaintiff, Gettinger, 
he had been unable to complete this arrangement, but 
claimed the right and privilege of doing so now, and ten- 
dered the sum due from him as trustee, to the court, in the 
circulating notes of The Farmers’ Bank of Virginia. 

The court gave judgment, at what time does not appear 
: by the record, against Snodgrass, for the whole sum due the 
| a bank, less the 246 dollars in his hands at the date of the ser- 
vice of the attachment, to be paid in current par funds, and 
, the 246 dollars to be paid in the circulating notes of the 
| bank. 
Snodgrass excepted to the judgment. 
| . It does not appear from the record where the Farmers’ 
7 Bank of Virginia was located. There was no evidence cer- 

tified in the record except that of the clerk of the circuit 
court of Berkeley county, on the question of the making of 

. the affidavit for the attachment. 

The opinion of the President furnishes some statements 
as to the location of the bank. 

The defendants brought the case here. 





Hon. E. B. Hall was judge of the circuit court of Berke- 
ley county, on the hearing of the defendant’s motion to 
} dismiss the summons, and Hon. Jos. A. Chapline was pre- 
siding when the judgment was had against Snodgrass. 


Faulkner for the plaintiffs in error. 
Stanton ¢ Allison for the defendant in error. 


Brown, President. 

There are several questions arising for determination in 
7 this case. The first is, whether the Farmers’ Bank is a do- 
, mestie corporation of this State liable to be sued as such, 
or a foreign corporation and liable to be proceeded against 
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as a nonresident, by attachment. This bank was an old 
chartered institution under the laws of Virginia, long before 
the formation of the State of West Virginia, having the 
“Mother Bank,” as it is commonly termed, located at Rich- 
mond, and branches located at other points, and among 
them, one at Lewisburg, in the county of Greenbrier, and 
one at Charlestown, in the county of Jefferson; each of 
these branches was as perfect a bank in itself as the “Mother 
Bank,” or any other bank corporation, having its officers and 
directory; its banking house and capital stock and banking 
business, organized and conducted under its charter, with 
charter rights and privileges. Such it was under the laws 
of Virginia before the separation. Is it less so now? By 
the 8th section of the XIth article of the constitution, it is 
provided that, ‘“‘such parts of the common law and the laws 
of the State of Virginia, when this constitution goes into 
operation, and are not repugnant thereto, shall be and con- 
tinue the law of this State until altered or repealed by the 
legislature.” This, then, continues the charter, with all its 
rights and privileges, of the Farmers’ Bank, with its bran- 
ches in this State, in full force here, unless the same be 
repugnant to the constitution. No such repugnancy has 
been pointed out; none is perceived. Iam at a loss to see 
how one bank, any more than another, having chartered 
rights, a local habitation and a name, and by law and in fact 
located in this State, can any more or any less be a domes- 
tic corporation. No one ever doubted that the Merchants’ 
and Mechanics’ Bank of Wheeling, with its branches, or 
the Northwestern Bank of Wheeling, with its branches, 
one of which is located at Jeffersonville, in the county of 
Tazewell, in the State of Virginia, are domestic corpora- 
tions in every sense of the term; and yet they differ in no 
essential particular from the Farmers’ Bank and branches. 
The one has what is called the “Mother Bank” at Richmond, 
and branches in different counties of the old and new States. 
The others have the “Mother Bank” at Wheeling, and 
branches in different counties of both States; all located 
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respectively by law. The charter rights and privileges, and 
the organization under the law are no more valid or sacred 
at the one place than the other. The fact that this and 
other banks similarly situated, may continue to be Virginia 
corporativns, is wholly immaterial, and is no more repug- 
nant to the fact, that it and others so situated are also do- 
mestic corporations of this State, than that the Baltimore 
and Ohio railroad, and the Hemptield railroad are domestic 
‘corporations of this State by virtue of the laws of Virginia 
in force before the separation, notwithstanding both of said 
companies are also foreign corporations, the one of the State 
of Maryland, and the other of the State of Pennsylvania. 
Goshorn vs. Supervisors of Ohio County, 1 W.V.R., 308; Olt vs. 
McHenry, 2 W. V.R., 73. The Farmers’ Bank being a do- 
mestic corporation in Virginia before the division, and hav- 
ing branches in the territory which became West Virginia, 
from the date of division, continued in law and in fact a 
domestic corporation of the new State as effectually as it 
had been under the old; and as such, was liable to be sued, 
and was not liable to be proceeded against as a foreign cor- 
poration. 

The next question raised is, as to the validity of an attach- 
ment based on an affidavit without a jurat, signed by the 
officer who administered the oath. The evidence all taken 
together, I think, shows satisfactorily that the affidavit was 
written in due form, and actually sworn to at the time by 
the affiant, and the attachment then issued by the officer, 
based on the affidavit, and reciting the fact of its having 
been made, but by some inadvertence or oversight the ofli- 
cer administering the oath omitted to sign the certificate of 
the affidavit; and it is now claimed that the attachment 
should be quashed as illegal for want of an affidavit. I 
think that the facts show that there was just such affidavit 
as the law required, and that the accidental omission of 
the clerk to sign it at the time could not vitiate when the 
fact was made to appear. 

The next question is, whether it was competent for the 
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defendant, Snodgrass, who was a debtor of the bank, and 
in whose hands the debt had been attached by the plaintiff, 
Gettinger, a creditor of the bank, to buy up the depreciated 
bank paper of the bank and set it offagainst the debt due from 
himself, and which had been attached as aforesaid, and that 
too, after the attachment had been served on him; that is 
to say, upon the hypothesis that the attachment was valid. 
Upon the service of the attachment on the garnishee debtor, 
the debt became fixed, and the attachment creditor aequi- 
red a lien on the debt in the hands of the garnishee, which 
could not be discharged but by payment or satisfaction, if 
the attachment be sustained. It could not be affected by 
after acquired set-ofts, but would be subject to the just and 
equitable set-offs which the garnishee might bona fide have 

at the time of the service of the attachment upon him. 
The bank notes of the Farmers’ Bank, which the garnishee 
held bona fide at the date of the service of the attachment 
upon him, was a good set-off against the claim of the attach- 
ing creditor of the bank; but the notes of the bank or other 
set-offs acquired by the garnishee after service of the attach- 

ment upon him, and for the purpose of being so set off, 
could not be so applied as against the attaching creditor. 

Nor does the provision of the statute requiring it-to receive 
its notes in payment of debts due it, alter the case as to the 
attachment, if valid otherwise. The same principle was 
urged under similar circumstances in the case of Howsum vs. 
Rodgers, 40 Penna., 190, but without avail. The case of 
Augusta Bank vs. Howard, 13 Mass., 235, was determined 
on common law principles. In the ease of Clarke vs. Haw- 
kins, 5 R. 1., 219, the principle governing set-offs by a debtor 
of a decedents estate, was applied to a bank case very like 
the present. Though influenced by loca] statutes, the prin- 
ciples applicable were similar, in the case of Deen v. Phelps, 
34 Barb., 224; Brower v. Harbecke, 5 Seld., 589; McLaren 
v. Pennington, 1 Paige, 102; American Bank v. Wall, 56 
Maine. 

From the foregoing views, I conclude that the court erred 
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in refusing to remand the cause to rules, and also in 
holding the said bank a foreign and not a domestic cor- 
poration, and that the same could be proceeded against, as 
such, by foreign attachment. 

I think, therefore, that the judgment of the circuit court 
shouldbe reversed, the attachment quashed, unless other 
cause be shown for its continuance before the circuit court, 
and the cause remanded to the circuit court of Berkeley, to 
be further proceeded with in conformity with the principles 
above indicated. And the plaintiff in error, Snodgrass, 
being the party substantially prevailing, is entitled to his 
costs in this court. 


Judges Maxwell and Berkshire concurred in the conclu- 
sion. 


JUDGMENT REVERSED. 
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Wbeeling. 


GrorGE W. Hutcuinson ef al. vs. GRANDISON C. LANDCRAFT. 


a 
Le 


January Term, 1870. 


. An appeal can be taken by a personal representative as of right, in like 


manner as other suitors, under chapter 136, Code of West Virginia. And 
a petition to this court or a judge thereof, by a personal representative is 
not necessary, unless he would be relieved from giving the undertaking 
required by that chapter. 


. An order is made requiring a complainant to file a new injunction bond with 


additional security, within twenty days, or the injunction should stand 
dissolved; at the same time a motion to dissolve, made by the defendant, 
is refused. The defendant appealed to this court before the time for filing 
the new bond expired, and the complainant filed the bond within the 


twenty days. A motion made here to dismiss the appeal, because it . 


it was taken before twenty days expired, was denied. 


. It is within the power of a judge of the circuit court to make an order 


requiring a complainant to give a new injunction bond with additional 
security, in vacation. 


. Where a bill of injunction is filed in, and process issues thereon from the 


clerk’s office, it isa case pending in court within the letter and spirit of 
chapter 136, Code of West Virginia, and an appeal will lie to this court 
from an order of the judge of the circuit court, made in vacation, in rela- 
tion thereto. 


. Ifa debtor obtains an injunction, and therein only sets up matter of de- 


fense to a specified part of the debt, it is error to refuse to dissolve as to 
the part not so specified. 


. The act of February 15th, 1868, prohibiting persons who were engaged in 


the rebellion from recovering interest during the war, and while they 
were enemies, is not unconstitutional. 


Grandison C. Landcraft, on the 13th of October, 1869, 
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filed a bill in the clerk’s office of the circuit court of Monroe 
county, averring that he had executed a deed of trust in 
1858, on certain real estate, to secure the payment of 1400 
dollars, due to one J. H. Alexander; that one George W. 
Hutchinson was the trustee in the deed; that he had made 
sundry payments on the debt; that Alexander had departed 
this life and Allen T. Caperton was appointed his adminis- 
trator; that the latter had advertised the whole of the land 
to be sold on the 28th of October, 1869, to collect the 
whole sum of money due thereon, without making any 
deduction for the interest during the period of the late 
rebellion. The bill further alleged that Alexander, whilst 
he was the owner and holder of the debt secured by the 
trust, gave voluntary aid to the rebellion from the 17th 
of April, 1861, to the 9th of April, 1865, and that the 
trustee, moved thereunto by Caperton, threatened to sell 
the land to raise the whole sum due, or supposed to be 
due, on the trust, without making any deduction for the 
period of time during which Alexander was giving aid 
to the rebellion, and thereby 300 dollars more was required 
to be raised than should be, according to the act of the leg- 
islature passed in 1868.* [Session acts, p. 89.] 





*Be it enacted by the Legislature of West Virginia: 


1. That no interest upon any debt contracted or liability incurred prior to 
the first day of April, eighteen hundred and sixty-five, shall hereafter be re- 
coverable in any action or suit, in any of the following cases: 

I. Where, during the late rebellion, the real owner or holder of such debt 
or liability, while he was such owner or holder, was engaged in armed hostility 
against the United States, or this State; for the time he was so engaged. 

II. Where, during said rebellion, such real owner or holder of such debt or 
liability, while he was such owner or holder, in any way gave voluntary aid 
to said rebellion; during the time he was so aiding the said rebellion. 

III. Where, during the said rebellion, such real owner or holder of such debt 
or liability, while he was such owner or holder, was a voluntary resident within 
the military lines of the so-called Confederate States of America, beyond the 
boundaries of this State; during the time of such residence. 

IV. Where, during the said rebellion, such real owner or holder of such 
debt or liability, while he was such owner or holder, was in sympathy with 
said rebellion, and voluntarily left his home and went within the military 
lines of the so-called Confederate States of America; for the time he remained 
within said lines. 

2. Any person owing any such debt or liability may tender the owner thereof 
the principal sum due and the interest recoverable thereon, and if such owner 
shall refuse to receive the same, no costs shall be recovered by the plaintiff in 
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The bill asked that the trustee be restrained from selling 
the land until the future order of the court, and that he be 
not permitted to sell at all until he made the proper abate- 
ment. Caperton was also made a party defendant. The 
bill was endorsed, “Injunction allowed,” &c., ‘October 
14th, 1869,” as appears by the printed record, but the 
manuscript record showed it to have been “October 13th, 
1869.” 

Caperton gave notice to dissolve, at chambers, on the 27th 
of October, 1869, on the ground that administrators were 
not within the purview and meaning of the statute; and 
that the statute was repugnant to the constitutions of the 
United States and West Virginia, and therefore void. He 
also gave notice that on the 27th of October, 1869, he would, 
at chambers, move for new and additional security on the 
injunction bond. 

It was ordered at chambers, on the 27th of October, to be 
entered of record in the chancery order book of Monroe 
county, that the motion to dissolve was overruled, and that 
the motion to increase the penalty of the bond was sus- 
tained; and the complainant was required to give a new 
bond in twenty days from that time, or the injunction 
should stand dissolved. A bond was filed in aecordance 
with this order, on the 13th of November, 1869. 

Caperton filed a notice in the clerk’s office, and an under- 
any action thereafter brought for the recovery thereof, but the defendant in any 
such action or suit shall recover from the plaintiff therein all the costs incurred 
by him in his defence to such action or suit. And where any action or suit 
has been commenced, and is now pending, for the recovery of any such debt 
or liability, the defendant may tender to the plaintiff therein the principal sum 
due and the interest recoverable thereon, together with the costs which have 
accrued therein up to the time of such tender, and if the plaintiff shall refuse 
to receive the same, he shall not recover from the defendant any costs incurred 
in such action or suit after such tender; but the defendant in such cases shall 
recover from the plaintiff all the costs incurred by him in his defence after the 
date of such tender. In either event, the defendant shall be entitled to a credit 
upon the judgment of the plaintiff, for the amount of costs so recovered by him, 
and if such costs exceed the amount of the judgment of the pizintiff, the defen- 
dant may enforce the payment of such excess by execution; provided, however, 
that no defendant in any such action or suit, shall avail himself of the pro- 


visions of this act, unless he shall file with his plea or answer, an affidavit 


that he never in any way gave voluntary aid to the late rebellion against the 
United States. 
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taking, for the purpose of procuring an appeal to this court, 
on the 3d of November, 1869, from the order granting the 
injunction, and also from the order refusing to dissolve the 
same. 


Hon. N. Harrison, judge of the circuit court of Monroe 
county, presided on the hearing of the cause. 


Hereford and Tibbets for the appellants. 

First. The court erred in granting an injunction against 
the whole debt; the bill showing that only a small part, if 
any, of the debt was not due. 

Second. There is no legal evidence of any affidavit to the 
bill. 

Third. The law of West Virginia, saying, that interest, 
under the circumstances alleged in the bill, shall not be re- 
coverable, is unconstitutional. It impairs the obligation 
of contracts. Cooley’s Con. Lim., p. 289, et seg.; 7 Minn., 1; 
8 Minn., 116-17; 15 Wis., 28; 24 Ark., 161; 7 Wallace, 
Sup. Court U.S., 453; 1 Peters’ Circuit Court Rep., 496, 
3 Washington’s Circuit Court Rep., 396. 


Davis for the appellee. 


This case is improperly on the docket. The notice of 
appeal is from an order of Judge Harrison, made on the 
13th of October, 1869. There is no such order made by 
Judge Harrison. 

On page 5 of the record, it seeme the Judge made an or- 
der on the 14th of October, 1869, for an injunction. 

As appears by this record, the only other order made by 
the Judge, was that made on the 27th of October, 1869. 

There being then no notice of appeal from the order al- 
lowing the injunction, nor from the order refusing to dis- 
solve the injunction, the cause is improperly on the docket, 
and should be dismissed or stricken fron the docket. 

But, even if the notice were regular, it was not compe- 
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tent to the party to give it on the 5th of November. The 
motion to dissolve was made by the defendants, and the 
order made on the 27th of October was on the motion of 
the defendants. That order gave Landcraft, the plaintiff, 
twenty days within which to give a new bond. That was 
done on the 13th of November, 1869. After (and not be- 
fore) that was done within the twenty days, could the de- 
fendants take an appeal. For the order was not effective 
until the bond was given, or the twenty days had expired. 

It is deemed unnecessary to discuss the merits of this 
case, as the Judge had no power to dissolve the injunction 
in vacation. By the Code of West Virginia, as reported to 
the legislature, chapter 133, section 12, page 632, the power 
was conferred on the Judge in vacation to dissolve an in- 
junction. By the Code as passed, this section was stricken 
out, and there was ‘no law in existence at the time the 
Judge heard this cause, that gave him the power to dissolve 
an injunction in vacation. See the Code of West Virginia, 
page 632. And the appeal should be dismissed. 


Brown, President. 

There was a motion to dismiss the appeal on several 
grounds. The first of which is, that the statute, (Code of 
West Va., chap. 136,) does not, as alleged, allow a personal 
representative to appeal as of right, but only on petition to 
this court or a judge thereof. But there is nothing in this 
objection, because the first section of the act allows appeals 
generally on the terms prescribed; and section ten only 
requires the personal representative to apply by petition to 
this court, or a judge thereof, who would be relieved from 
giving the undertaking required in the second section. This 
is cumulative and not a limitation on the right of appeal 
given in the first section. The administrator in this case, 
did not choose to avail himself of the privilege of applying 
for an appeal witheut giving bond, but gave the bond and 
perfected his appeal, as he might do under the first, second 
and third sections. 
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Another ground alleged for the motion to dismiss is, that 
the notice to the appellee, of the appeal, is of an appeal 
from an order of the judge granting an injunction, dated 
October 13th, 1869; when it is claimed that the order was 
dated October 14th, 1869. But this objection is removed 
by an inspection of the manuscript record, by which it ap- 
pears that the true date was October 13th, 1869, and the 
apparent variance was a misprint in the printed record; and 
thereupon it was claimed for the appellee that the case 
should be continued for want of a correctly printed record; 
but the continuance is refused because it would be an un- 
necessary delay and expense to no useful purpose, as the 
court will inspect the record in such case. 

Another ground alleged for dismissing the appeal is, that 
the appeal was taken from the order of October 27th, 1869, 
refusing to dissolve the injunction if anew bond with secu- 
rity be not given in twenty days from date of the order, and 
before the time expired for giving the bond required, the 
appeal was taken. 

The bond was given within the time, and the refusal to 
dissolve, thereby became effectual. It was not necessary 
for the party so enjoined to wait till the bond was given, 
but might give his notice of appeal at once, as was done in 
this case. It is said there is no authority for the judge, in 
vacation, to dissolve an injunction; the statute, Code 1860, 
chapter 179, section 12, allowing the same, having been 
omitted from the Code of West Virginia, and repealed. 
But the order in this case did not dissolve the injunction 
in fact, but so far as it required the complainant to give ad- 
ditional security, it was within the powers of the chan- 
cellor. 

Another ground alleged for dismissing the appeal is, that 
no appeal lies from the order of the judge in vacation gran- 
ting the injunction. But the case is clearly within the 
reason and equity of the statute: Code of W. Va., chap. 136; 
and from the filing of the same with the clerk of the circuit 
court of Monroe county, and the issuing of process thereon 
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in chancery, from said clerk’s office, it was a case pending 
in said circuit court, and within the letter, as well as the 
spirit, of the statute. 


I think, therefore, that the motion to dismiss the appeal 
should be overruled. 


On the merits of the case, several errors are assigned by 
the appellants. 


And, first: That the court erred in granting an injunc- 
tion to the whole debt. when the bill showed that only a 
small and specified part of it was not due, as claimed by the 
complainant. This error is well assigned, because a party 
ought not to have his whole debt delayed, when the debtor 
only sets up matter of defence tu a specified part. At-most 
the injunction should have been allowed to the part so spe- 
cified, and to that part only. 

As to the validity of the act of 1868, prohibiting persons 
engaged in the rebellion from recovering interest accruing 
during the war, and while they were enemies, it is sufficient 
to say, that it invades no vested right of the enemy in that 
particular, for he had no right while such enemy, to have 
or demand interest accruing to him during the war, froma 
citizen not such enemy. Interest can only arise on contract 
or on law, and none such can be implied by law while the 
relation of friend on the one side, and enemy on the other, 
existed between the parties. See opinion of Pendleton, in 
MeCall vs. Turner, 1 Call, 122; Mutual Insurance Company 
vs. Supervisors of Berkeley, infra. So far, therefore, as the 
act prohibits the collection of interest for the period of the 
war, and the plaintiff’s relation as enemy, I think it is valid. 
I think, therefore, that the order granting the injunction, 
after it was filed in the clerk’s office of the court, and pro- 
cess issued thereon, and thus became a cause in court, ought 
to be reversed, so far as it granted the injunction restrain- 
ing the defendants beyond the 300 dollars claimed by the 
plaintiff not to be due, nor owing from him on the said debt, 
and the injunction should be dissolved accordingly, and re- 
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tained only as to the said 300 dollars, or so much as the in- 
terest on the debt will amount to from April 17th, 1861, to 
April 9th, 1865, that being the time stated in the bill during 
which appellant was engaged in the rebellion, so controver- 
ted in the bill. And the appellant should have his costs in 
this court, and the cause should be remanded to the court 
below for further proceedings. 


The other judges concurred. 


DECREE REVERSED. 
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Wheeling. 


Resecca GRAHAM ef al, vs. Lanty GRAHAM ef al. 


January Term, 1870. 


A clause in a will, among others, reads as follows: “I give unto my daughter 
Rebeckah Graham and her children, that plantation where she now lives, 
known by the name of Stephenson’s cabin. Also, I give unto her and 
her children, my negro girl named Dinah, the land and negro never to 
be disposed of out of the family, nor the increase of the negro if she has 
any.” Another and subsequent clause reads as follows: “all the before 
mentioned legasies thus bequeathed to my children, I give unto them and 
their heirs forever, according to the way they are stated.” HELp: 


That the devise to Rebecca was an estate tail, and by operation of the 
statute was converted into an estate in fee. 


This was a suit brought by bill in chancery, in the circuit 
court of Monroe, filed at November rules, 1859. The bill 
alleged that James Graham made his will in 1812, and hav- 
ing died shortly thereafter, it was duly admitted to probate 
in Monroe county. That among other devises and bequests 
was the following: “I give unto my daughter Rebeckah 
“Graham and her children that plantation where she now 
‘lives, known by the name of Stephenson’s cabin. Also I 
“sive unto her and her children my negro girl named 
“Dinah, the land and the negro never to be disposed of 
“out of the family, nor the increase of the negro, if any 
“she has.” And also this provision; ‘all the before men- 
‘tioned legasies thus bequeathed to my children, I give unto 
“them and their heirs forever, according to the way they 
‘tare stated.” That Rebecca Graham was the daughter of 
the testator, and wife of Joseph Graham who had lately de- 
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ceased, and that at the making of the will and at its probate, 
there were four children of Rebecca living. It further 
alleged that the complainants were the children of Rebecca, 
except one who was the daughter and devisee of one that 
had deceased, and one other, John Graham, who was a son, 
and who was made a defendant. It asked partition of the 
land into five parts, and the proceeds of the sale of the ne- 
groes, which sale had been made by Rebecca, likewise into 
five portions. 

The defendant Rebecca, answered the bill, claiming that 
by a proper construction of the will, she acquired an estate 
in fee, and that she had occupied continuously and enjoyed 
it from the death of her father. That she was the sole and 
exclusive owner of the whole of the property and estate 
bequeathed and devised. 

The court below, on the 25th of May, 1869, decreed a 
partition of the land into five parts, one to Rebecca and the 
residue to the four children, including the daughter and 
devisee of the one deceased. It also decreed four-fifths of 
a sum of money to be paid by Rebecca to the children, for 
the hire of the slave Dinah, and four-fifths of the sum arising 
from the sale of two slaves, the increase of Dinah, which 
sums had been ascertained by a Master under a previous 
decree. 

From this decree the defendants appealed to this court. 


Hon. N. Harrison, judge of the circuit court of Monroe, 
presided on the hearing of the cause. 


Allen T. Caperton and Hereford for the appellants, argued 
the following point elaborately: 

- The court erred in decreeing Rebecca Graham only one- 
fifth, whereas she was entitled to the whole. 

That it was the manifest intention of the testator to cre- 
ate an estate‘ tail, and that-he did so, which by the statute 
is made an estate in fee: see will. See Code of Virginia, 
1860, page 559, sec. 9. Merriman vs. Merriman, 5 Munf., 

VoL. Iv. 21 
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440; Bells vs. Gillespie, 5 Rand., 273; Bramble vs. Bellups, 
4 Leigh, 90; Goodrich vs. Harding, :3 Rand., 280; Moore et 
al. vs. Brooks, 12 Gratt., 1385; 8 Idem, 346; 11 Idem, 78; 1 
Leigh, 321; 7 Leigh, 103; 9 Leigh, 253; 13 Gratt., 289. 


Samuel Price for the appellees. 


Brown, President. 

In the construction of a will the first object is to ascertain 
the intention of the testator, for what he intended is to con- 
trol, it is in fact the soul of the will; but it is to be drawn 
from the will, the whole will taken together, and not from 
an isolated clause. Kennon vs. McRobert, 1 Wash., 96; 
Reno’s Ex’ or vs. Davis, 4 H. & M., 283; and Land vs. Alley, 
4 Rand., 213. Looking then, to the will before us, it is 
manifest from its various provisions taken together, and 
from the whole scheme of the will, that it was the intention 
of the testator to give to his daughter Rebecca an estate tail 
in the land and negro described in the tenth clause of the 
will. 

The 10th clause is in these words: “I give unto my 
“daughter Rebeckah Graham and her children the planta- 
‘tion where she now lives, known by the name of Stephen- 
“son’s cabin. Also I give unto her and her children my 
‘negro girl named Dinah, the land and negro never to be 
*‘disposed of out of the family, nor the increase of the ne- 
‘ro, if any she has.” 

The first part of this clause by itself would give an estate 
in fee to the mother and her children jointly, bit the latter 
part of the clause is inconsistent with such an estate, and such 
an intent. What, then, was the intent? If the clause stood 
alone it might be difficult to ascertain the intent; but even 
then it is believed that the idea of an estate tail is the only 
one reconcilable with a sound construction of the whole 
clause. But when it is viewed in the light of the whole 
will, the meaning and intent of the testator becomes clearly 
apparent. For instance, in the 7th clause: “I give unto 
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“my son Lanty Graham, the plantation on which I now live, 
“to him and to his heirs forever; but if he shall not have 
“jJegal heirs of his own body, the said land is to go to his 
“brother James,” &c. 

Here the first part of this 7th clause creates an estate in 
fee, but the subsequent part of the clause is inconsistent 
with such an estate, and with such an idea, but it makes it 
equally plain, that the testator intended to limit the estate 
to his son Lanty and the lawful heirs of his body; in other 
words, an estate tail. 

But the thirteenth clause removes all ambiguity. It is 
in these words: “All the before mentioned legacies thus 
“bequeathed to my children, I give unto them and their 
“heirs forever, according to the way they are stated.” 

The complainants would interpret children in this thir- 
teenth clause to include grand-children, but that is unjusti- 
fiable, and clearly not the intention of the testator. But 
this thirteenth clause does clearly show that all the legacies 
thus bequeathed to his children, were to them, and not to 
their children; and when the testator says, ‘Thus be- 
queathed to my children,’—‘“ unto them and their heirs 
forever,” it is manifest he does not mean that he gives the 
legacies to his children and their heirs forever, for that 
would be an estate in fee; but he goes further and limits 
the fee by the words “‘ according to the way they are stated;”’ 
and the way they are stated in the respective clauses taken 
together, shows that the word “heirs,” as used in this 
and the respective clauses, is not used in the sense of heirs 
general, but heirs special of their bodies. 

The will then gives to Rebecca Graham an estate tail in 
the land and slave before mentioned; under the operation 
of the statute that estate tail was converted into an estate 
in fee. Merriman vs. Merriman, 5 Munf., 440; 2 Munf., 263; 
Sydnor vs. Sydnor. And Lanty, Florence, John and James, 
children of Rebecca Graham, took nothing by the said tenth 
clause of the said will of their grandfather. 

I think, therefore, that the decree of the circuit court 











824 COURT OF APPEALS OF WEST VIRGINIA. 








Jan’y Term, Graham et al. vs. Graham et al. 1870. 





should be reversed, and the bill dismissed, with costs to the 
appellants in both courts. 


Berkshire, J., concurred with Brown, P. 


MAXWELL, J., dissentiente. The intention of the testator 
is to give the rule of construction. If the testator use le- 
gal phrases, his intention should be construed by legal rules. 
If he use words that are common, his intentions, according 
to the common understanding of the words he uses, should 
be the rule. 

The words which we are called on to construe are, “I 
“give unto my daughter Rebeckah Graham and her children 
‘“‘that plantation where she now lives, known by the name 
“of Stephenson’s cabin.” These words are a part of a cer- 
tain paragraph in the will, but of themselves constitute 
a complete sentence. Rebecca Graham had four children 
living at the time the will was made, and at the time it was 
admitted to probate. 

It seems to me that the words of the will give to Rebecca 
Graham, and her four children, the plantation named, in 
joint tenancy, and that the words used are too plain to ad- 
mit of construction. Smith vs. Chapman, 1H. & M., 240; 
Wild’s case, 6 Coke, 17; Garbrand vs. Mayot, 2 Vernon, 105; 
Oates vs. Jackson, 2 Strange, 1172. It is claimed that the 
case of Merriman vs. Merriman and. others, 5 Munf., 440, is 
inconsistent with this opinion. 

The case of Merriman vs. Merriman is not fully reported, 
but the language of the will, though not given, seems to 
have been a gift of “five negroes, and their future increase 
“to Mary Merriman and to her and her children forever.” 
It seems to me that the effect of the words first used was to 
vest in Mary Merriman the title to the negroes, and that it 
was not the intention of the testator, by the words subse- 
quently used, to divest such title and revest it in her and 
her children, and that the court could not have decided 
otherwise than it did. Ifthe gift had been to. “ Mary Mer- 
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“riman and her children, and to her and her children for- 
‘“‘ ever,” the case would have been very different, and would 
have been in substance like the one under consideration. 


I think the decree complained of ought to be affirmed, 
with damages and costs, 


DECREE REVERSED. 
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Wheeling. 
Lewis BALLARD vs. Oscar CALLISON. 


January Term, 1870. 


C. files a bill of injunction, alleging that he has bought the interest of H. in 
the firm and partnership effects of B. & H., and that B. has collected 
debts and accounts due the firm, and that the effects of the firm are being 
wasted and squandered, and if carried on much longer under the man- 
agement of B., irreparable mischief and damage will be done to C. and 
H. C. asks that ifa dissolution has not operated by reason of the sale of H., 
a dissolution of the partnership be decreed, and the appointment of a 
receiver and settlement of the partnership accounts. HE Lp: 


I. That the legal effect of the sale of H. to C. is, ipso facto, a dissolu- 
tion of the partnership existing between B. and H. 


II. That the effect of the sale, and consequent destruction of the part- 
nership, was not to invest B. with the control of the partnership 
effects as surviving partner; and that an order of the circuit couft 
restraining B. from the control of the effects, and the appointment 
of a receiver to take charge of the partnership effects, was not 
erroneous; and that there was sufficient equity on the face of the 
bill to justify a refusal to dissolve the injunction. 


Oscar Callison filed a bill of injunction in the clerk’s office 
of the circuit court of Monroe county, at the August rules, 
1869. The bill alleged that, on the 28th day of July, 1869, 
he purchased from one Alexander R. Humphreys, all his 
right, title and interest, amounting to two-thirds, in the 
partnership of a firm known as Ballard & Humphreys, the 
individual members of which were one Lewis Ballard and 
Humphreys; that the interest purchased consisted of the 
printing establishment and. paper known as the “ Monroe 
Republican,” together with all its subscription lists, types 
and appurtenances, including also accounts and debts due 
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the firm; that he was to apply the proceeds of the interest 
to the payment of claims for which Humphreys might be 
liable on account of the partnership; that the chief part of 
such liability of Humphreys consisted of a bond of 900 dol- 
lars, executed by him to Ballard, which would be almost 
paid if the receipts of the partnership from its business had 
been properly applied to the discharge thereof. That all 
the business of the partnership had been carried on under 
. the control and supervision of Ballard, who had received 
large sums of money due the partnership which had not 
been properly applied to the uses thereof; that owing to 
personal and political differences the orator and Ballard 
could not carry on the business together, and that if the 
establishment was carried on longer under the management 
of Ballard, great and irreparable mischief would be done to 
Humphreys and the orator; that there were many legal or- 
ders and advertisements in process of publication, and a 
sudden cessation of the newspaper would seriously obstruct 
the ends of public justice; that the press, types and fixtures 
were perishable in their nature. 

The bill also alleged that the orator was advised that the 
transfer and assignment (a copy of which was filed as an 
exhibit) of Humphreys to him, operated as a dissolution 
of the partnership. It asked that Ballard and Humphreys 
be made defendants, and that Ballard be restrained and en- 
joined from publishing the ‘“‘Monroe Republican,” and 
from any further prosecution of the business of the firm of 
‘“‘Ballard & Humphreys,” and from collecting any debts due 
the firm; and if the assignment did not operate a dissolu- 
tion of the partnership, that the same be dissolved by de- 
cree of court. It also asked that a receiver be appointed to 
continue the publication of the ‘* Monroe Republican,” and 
to take charge of the whole effects of the partnership, and 
sell them and report to the court, and that the case be re- 
ferred to a commissioner to report amounts received by 
Ballard belonging to the partnership, &c. 

The defendants were enjoined from publishing the news- 
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paper, and a receiver was appointed to take charge of the 
whole effects of the partnership, and after paying the ex- 
penses of conducting the paper, which was ordered to be 
kept up as an advertising sheet, should report to court the 
balance received from subscriptions, accounts, &c., of the 
firm of Ballard & Humphreys. 

At the September term following, Ballard moved to dis- 
solve the injunction and rescind the order appointing a 


receiver, for want of equity on the face of the bill, and . 


because the facts stated in the bill disclosed no grounds for 
the appointment of a receiver; but the court overruled the 
motion. 

The cause was referred to a commissioner to make report 
on the partnership generally of Ballard & Humphreys. 

Ballard filed his answer after the motion to dissolve was 
made and overruled. 

From this order the defendant Ballard appealed to this 
court. 


Hon. N. Harrison, judge of the circuit court of Monroe 
county, presided on the hearing of the cause. 


Stanton and Newlon for the appellant. ’ 

Ist. The bill presents no ground either for the granting 
of an injunction or the making of the order appointing a 
receiver. 

2d. That even if a proper case for the granting of an in- 
junction, that there was no ground for the order appointing 
a receiver. 

8d. That the case was not one warranting the appoint- 
ment of a receiver without notice, and that no notice was 
given. 

4th. That the bill presents no such strong special ground 
as to make it proper to appoint a receiver before answer; 
the order in the case being made before the filing of the 
answer. 
5th. That where the application for receiver is made be- 
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fore answer, it must be supported by affidavits verifying 
the facts which are relied upon by the party making it, and 
that no such affidavits were filed or offered. 

6th. That the assignment by Humphreys, of his interest 
in the firm of Ballard & Humphreys, worked a dissolution 
of the partnership as to him. 

7th. That Ballard, as surviving partner of Ballard & Har- 
rison, as surviving partner, was entitled to settle the affairs 
of the concern without full proof of mismanagement, or 
such facts showing improper conduct as destroyed confi- 
dence; and that there was no such proof. 

8th. That the material allegations in the bill are upon in- 
formation and belief; and that such allegations are insuffi- 
cient. 

9th. That there is no allegation of the insolvency or want 
of responsibility of either of the defendants, and that such 
allegation was absolutely indispensable to justify the making 
of the order appointing a receiver. 

10th. That for the reasons above assigned, and others ap- 
pearing upon the face of the bill, the court below erred in 
granting the injunction. 

11th. That for the same reason, the court erred in making 
the order appointing a receiver. 

12th. That the court erred in overruling the motion to 
dissolve the injunction. 

13th. That the court erred in overruling the motion to 
rescind the order appointing a receiver. 

14th. That the answer of the defendant Ballard, setting 
up new matter, and being in the nature of a cross bill, and 
charging that the judge of the circuit court in which the 
said suit was instituted was interested in the same, and 
should be made a party thereto, that the court erred in 
overruling the motion for a change of venue. 

15th. That the court, for the reason before assigned, and 
for others appearing in the bills of exception, erred in ap- 
pointing Madison McDaniel commissioner. 

16th. That the bill has no equity on its face. 








330 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Ballard vs. Callison. 1870. 





Hereford and Tibbeis for the appellee. 


BeErksHIRE, J. The only decree or order that could be 
appealed from in this case, is the order granting the injunc- 
tion, and the order overruling the motion to dissolve the 
same. 

The motion to dissolve was made and overruled before 
the answer of the appellant Ballard was filed, consequently 
the allegations of the bill were to be taken as true, when 
the motion was made and overruled. Peatrass vs. Me Laugh- 
lin, 6 Grat., 64; McClelland vs. Kincaid, Idem, 352. The 
question we are to consider, therefore, is, whether the bill 
on its face showed sufficient matter to justify the awarding 
of the injunction. 

There can be no question, I think, that the legal effect of 
the sale by Humphreys to Callison was, ipso facto, to dissolve 
the partnership previously existing between Humphreys and 
the appellant Ballard, in the press, fixtures, &c. in contro- 
versy. This, as I understand, was conceded in the argu- 
ment. But it was earnestly maintained on behalf of Ballard, 
that upon the destruction of the partnership thus wrought 
by the sale to Callison, the whole of the business and part- 
nership effects devolved on him as surviving partner, the 
same as in the case of a dissolution of a partnership by the 
death of one or more of the partners; and that consequently 
he had the right, as such surviving partner, to the control 
and custody of the partnership effects, and to proceed to 
settle and close the business of the late firm, without inter- 
ference or hindrance on the part of Online; and further, 
that the circuit court had no power or jntiediction in the 
premises, to restrain him from doing so. 

I do not think, however, that the authorities sustain him 
in this position; and I am of opinion, that taking the alle- 
gations of the bill as true, a proper case is shown for the 
jurisdiction and interference of a court of equity, and such 
a one as justified the restraining order complained of. Wal- 
bert vs. Harris et al., 3 N. J. Chy. R., (Halsted), 605; Martin 
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vs. Van Schaick et al., 4 Paige’s Chy. Rep., 479; Parsons on 
Part., 313, 314, 315, and note 16. 

The other orders and decrees complained of, being strict- 
ly interlocutory, and not such as an appeal would lie from, 
it is unnecessary to notice them. 

I am of opinion, therefore, that the decree should be af- 
firmed, with costs and damages. 


The other judges concurred. 


DECREE AFFIRMED. 
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Wheeling. 


Lorenzo CoLe vs. JoHN RavDcuirr ef al. 


January Term, 1870. 


It is held that a party is liable as a joint trespasser, in an action for assault 
and battery, arrest and false imprisonment, where he was engaged in a 
raid made by a party of about three hundred rebels, which captured the 
plaintiff, though not present at the capture, and where he was with the 
party that captured him, at camp on the night of the capture; and where 
he was along with the squad for’a considerable portion of the time and 
distance travelled by it, that took the prisoner, with others captured on 
the raid, to Richmond. His connection with the company, his presence 
with the parties having the prisoners in charge and guarding them on 
the return, and way to Richmond, shows his participation with the illegal 
detention and imprisonment so as to fix his guilt in the premises as a 
joint trespasser. 


This was an action of trespass, for false imprisonment, 
brought by Lorenzo Cole, against John Radcliff, Milton 
Radcliff, and others, in the circuit court of Taylor county, 
to October rules, 1865. The plea on which the case was 
tried, was not guilty. The jury found a verdict of 300 dol- 
lars damages, subject to the opinion of the court. Onade- 
murrer to evidence by the defendants Radcliff, judgment 
was rendered thereon for them. The evidence is substan- 
tially given in the opinion of President Brown. 

The judgment of the court below was rendered at the 
May term, 1868. 

Cole brought the case here for review. 


Hon. John A. Dille, judge of the circuit court of Taylor 
county, presided on the trial of the case. 
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Stanton g§ Allison for the plaintiff in error. 

The only question made by the record in this case is, 
whether upon the evidence demurred to, other defendants 
who were discharged by the court could be held for the 
trespass and false imprisonment complained of. 

On demurrer to evidence, “every fact is considered as 
“admitted, which the jury could infer from the evidence 
“demurred to.”” 2 Tucker’s Com., 297; 2 Tidd’s Pr., 866. 

“A demurrer to the evidence admits every conclusion 
“which the jury might have drawn from the evidence.” 
Lowry vs. Mountjoy, 6 Call, 58. 

“In a demurrer to evidence, it is not necessary to enter 
“on the record an admission of all proper inferences from 
“the facts, but it may be left to the court to draw such in- 
“ferences.” Wettington et al. vs. Christian, 2 Rand., 353. 

“On a demurrer to evidence, the demurrant waives all 
“his own evidence that at all conflicts with the evidence of 
“the other party, admits the truth of his adversary’s evi- 
* dence, admits all inferences of fact that may be fairly de- 
* duced from that evidence, and subinits it to the court to 
“deduce such fair inferences.” Clapton vs. Morris, 6 
Leigh, 278. 

Starting with these well settled principles, it is fairly de- 
ducible from the evidence, that the parties found not guilty 
by the court on the demurrer to the evidence, were counte- 
nancing, counseling, aiding, assisting, or encouraging the 
arrest or detention of the plaintiff. 

‘“When an immediate act is done by the co-operation, or 
“the joint act, of two or more persons, they are all trespas- 
“sers, and may be sued jointly or severally, and any one of 
“them is liable for the injury done by all, even to the extent 
“of exemplary damages.” 2 Hilliard on Torts, 310. 

‘So all who aid, command, advise, or countenance the 
“commission of a tort by another, or who approve of it af- 
“ter it is done, are liable, if done for their benefit, in the 
“same manner as if they had done the tort with their own 
“hands.” 2 Hilliard on Torts, 311. 
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“Mere bodily presence, without any attempt to prevent 
“the crime, though it will not of itself constitute guilty 
‘¢ participation, is evidence from which a jury may infer his 
“ consent and concurrence.” 3 Greenl. Ev., § 41. 

“If one procure another to cause a felony to be commit- 
“ted by some third person, and he does so, the procurer is 
‘“‘ accessory before the fact, though he never saw or heard of 
“the individual finally employed to commit the crime.” 38 
Greenleaf on Ev., sec. 42. 

‘“ Where the principal acts under instructions from the 
‘accessory, it is not necessary in order to affect the latter, 
‘“‘ that the instructions be proved to have been literally or 
‘precisely followed. It will be sufficient if it be shown that 
‘they have been substantially complied with.” 3 Greenl. 
on Evidence, sec. 44. 

“Every one who enters into a common purpose or design, 
“is generally deemed in law a party to every act which may 
‘¢ afterwards be done by the others, in pursuance of the com- 
“mon design.” 1 Green]. Ev., sec. 111. 

‘When several conspire together for the same illegal pur- 
“pose, each is the agent of all the rest, and every act done 
“by one in furtherance of the unlawful design is, in con- 
‘¢ sideration of Jaw, the act of all.” 2 Starkie on Ev., 403. 

“Tf war be actually levied, that is, if a body of men be 
“actually assembled for the purpose of effecting by force 
“a treasonable purpose, all those who perform any part, 
“however minute, or however remote from the scene of 
“action, and who are actually leagued in a general conspi- 
. “racy, are to be considered traitors.” Ch. Jus. Marshall 
in Swartwout’s case, 4 Cranch, 75. 

“The action cf trespass for false imprisonment is in some 
“respects peculiar, and differs from an action for an ordi- 
‘“‘ nary assault and battery and other trespasses in this, that 
“the trespass does not consist in a distinct and single act, 
‘‘ but in the continuous violation of personal liberty, and 
‘every continuation of an illegal imprisonment constitutes 
‘“‘a new trespass for which an action may be maintained.” 
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‘‘ Where a party is present during a part of the time of 
“the illegal imprisonment of another, and gives aid and 
“comfort, counsel, direction and encouragement to those 
‘engaged in it, he is personally liable for the trespass.” 
Ruffner vs. Williams, 3 W. Va. Rep., 248. 

These authorities establish the proposition that when any 
number of persons are engaged in an unlawful conspiracy, 
they are all jointly and severally liable for all acts done by 
any one of them in pursuance of the common design. 

The evidence demurred to, shows that the plaintiff was a 
laborer employed by the government of the United States 
in repairing roads. The Radcliffs belonged to a band of 
conspirators who were organized for the overthrow of the 
governments of the United States and of this State. In 
pursuance of the plan of operations adopted by the conspi- 
rators, and for the purpose of carrying into execution the 
comimon design, these defendants, with from 200 to 500 
others, made an incursion into this State for the purpose of 
capturing loyal citizens who were sustaining the government. 
If it were necessary to maintain this action, we should hold 
that it was no matter whether these defendants were in this 
particular raid or not, if they were at the time in the service 
or rendering aid to the conspirators. 

William Price says that he saw John Radcliff with the 


_ party that captured the plaintiff. 


Joseph Bartlett says he heard them both say they were 
in the raid by which the plaintiff was captured. 

Jedediah Bartlett says he heard them both say they were 
in a raid, but don’t know what raid they referred to. 

William Benson, a rebel soldier who was in the party by 
whom the plaintiff was captured, says both of the Radclifts 
were along. 

How, upon a demurrer to this evidence, these men could 
be discharged, we cannot understand. They were not only 
parties to the general conspiracy against the government, 
but they were engaged with the parties by whom the plain- 
tiff was captured. And it is no matter whether they were 
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personally present at the precise time and place when“and 
where he was captured. If they were in pursuit of other 
parties ten or twenty miles distant, but engaged in the com- 
mon design, they were just as guilty as if they had been 
personally present and had laid hands on him. Or, if they 
were personally present after his capture, and while he was 
in custody, aiding or giving countenance to those who had 
him in custody, they are just as much responsible for his 
detention, as they would have been if they had captured 
him 

In the case of Shepherd vs. McQuilken, 2 W. Va. Rep., 90. 
Henry Shepherd, who was found guilty, was not one of the 
party of soldiers by whom the trespass was committed, but 
came to the store when the trespass was being committed, 
on horseback, and sat upon his horse and watched the par- 
ties engaged in it without expressing any disapprobation of 
the act, and after it was over, received an umbrella and 
some other small articles and took them away with him. 
It was held that his conduct conduced to prove that he 
countenanced and approved the trespass, and the court re- 
fused to set aside the verdict. 

In the case of Williams vs. Freeland, 2 W. Va. Rep., 306, 
the proof was that there was an expedition into the county 
of Hardy, made by a detachment of the rebel army com- 
posed of several regiments. That the llth regiment of 
Virginia cavalry took the cattle for which the suit was 
brought. That Williams belonged to the seventh regiment, 
which was not present at the time the cattle were taken, but 
had gone on the march in the direction of New Creek, and 
did not join the portion of the troops that drove off the cat- 
tle until several days afterwards. There was no proof that 
the regiment to which Williams belonged assisted in driving 
the cattle at any time. It was held that all the troops com- 
posing the expedition were engaged in an unlawful expedi- 
tion, and were jointly and severally liable for each other’s 
acts. It seems to us, that upon the well settled and incon- 
trovertible principles, the Radcliffs should have been held 
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on the demurrer, and that the judgment of the circuit court 
must be reversed, and judgment rendered in this court 
against the Radcliffs for the amount of damages found by 
the jury. 


Brown, President. 

This is an action for trespass and imprisonment of the 
plaintiff by the defendants. Plea, not guilty. Demurrer 
to the evidence by the defendants, Milton and John Rad- 
cliff, and joinder therein by the plaintiff, and judgment 
thereon for the defendants. The evidence shows that the 
defendant John Radcliff was not only a party engaged in 
the raid made by a party of about 300 rebels, which cap- 
tured the plaintiff, and though not present at the capture, 
was with the party at camp on the night of the capture, and 
was along with the squad for a considerable portion of the 
time and distance, that took the prisoners captured on the 
raid, and among them the plaintiff, to Richmond. His 
connection with the company; his presence with the parties 
having the prisoners in charge, and guarding them-on the 
return, and way to Richmond, show his participation with 
the illegal detention and imprisonment, so as to fix his 
guilt in the premises as a joint trespasser. 

But as to the defendant Milton Radcliff, though he was 
@ party in the raid, yet was not present at the capture, and 
had nothing to do with it, and is not shown by any subse- 
quent act to have been connected with or participated with 
those who took or guarded the prisoners, or was otherwise 
connected with the capture and detention of the plaintiff, 
or either of the other prisoners, save that he had been with 
the raiding party. 

The purpose of the raid is stated in the evidence to have 
been the capture of yankee soldiers, not citizens. The 
plaintiff was a citizen and not a soldier, nor connected with 
the army. The evidence fails to establish a common intent 
or conspiracy to capture the plaintiff as the object of the 
expedition, as will make the defendant Milton Radcliff res- 

VoL. Iv. 22 
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ponsible for acts of others, done when and where he was 
not present, of which he had no knowledge, and in no way 
aided nor counseled, nor by his acts or presence subse- 
quently approved, aided or countenanced. I think, there- 
fore, the evidence fails to show him guilty of the trespass 
alleged, and the judgment of the court was right as to him. 

I am, therefore, of opinion to reverse the judgment of the 
circuit court, and give judgment on the verdict on the de- 
murrer to the evidence, for the plaintiff, for 300 dollars, the 
amount of the damages assessed by the jury, with interest 
from the date of the judgment, against the said John Rad- 
cliff, with costs in both courts; and a further judgment 
against the plaintiff in favor of the defendant Milton Rad- 
cliff, that he go thereof without day and have his costs and 
damages in both courts. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Wheeling. 


Rrcnarp D. Seamon et.al. vs. THe Bank or BERKELEY. 
January Term, 1870. 


1, Parties are summoned under the 11th section of chapter 188, and chapter 
151 of the Code of Virginia, 1860, respectively, as garnishees. Without 
objection they file written answers, which are subsequently, on motion of 
the plaintiff, stricken from the files, and the court below proceeds to hear 
evidence as to the indebtedness to the plaintiff, and gives judgment against 
them. HE Lp: 


I. That the answers must be regarded as accepted by the plaintiff, and 
it was error to strike them from the files; though if they were not 
satisfactory a further answer might have been required. 


II. If the plaintiff had suggested that the garnishees had not fully 
disclosed their liability, the proceedings should have been accord- 
ing to the 19th section of chapter 151, Code of Virginia, 1860. 


III. The court should have, instead of striking the ‘answers out, requi- 
red the garnishes to answer further if desired by the plaintiff, but 
if further answer was not desired, upon a suggestion that they had 
not fully disclosed, a jury should have been empannelled to try the 
question. 


2. The notes of the Bank of the Valley in Virginia, purchased and procured 
by garnishees after proceedings were commenced against them, cannot be 
offset against, or paid upon, the debts due by them to the bank. 


This case came from Berkeley county. The judgment 
complained of was rendered in March, 1869. The opinion 
of Judge Maxwell contains a statement of the case. 


Hon. Joseph A. Chapline, judge of the circuit court of 
Berkeley county, presided on the trial of the case. 


Charles J. Faulkner for the plaintiffs in error. 
Stanion ¢ Allison for the defendant in error. 
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MaxwELL, J. The Bank of Berkeley obtained a judg- 
ment in the circuit court of Berkeley county, against the 
Bank of the Valley in Virginia, for 4000 dollars and up- 
wards, with interest and costs, which judgment was after- 
_wards affirmed in this court. After the said judgment was 
so affirmed, and the judgment of this court certified to the 
circuit court of Berkeley county, a summons on a sugges- 
tion was sued out of the clerk’s office of the said circuit 
court of Berkeley county, against William B. Colston and 
others, and served on the said Colston. 

During the time the suit was pending, and before judg- 
ment was rendered against the Bank of the Valley in Vir- 
ginia, an attachment was sued out and served on Richard 
D. Seamon, as garnishee. It appears that on the 23d day 
of March, 1869, which was the first day of the March term 
of the court, Colston and Seamon both appeared and offered 
to file their separate answers in writing, under oath, and 
that no objection was made to the filing of said answers, 
and they were accordingly filed; and it further appears 
that on the 25th day of the same month on motion of the 
Bank of Berkeley, the said answers were struck from the 
files, and the said Colston and Seamon ordered to appear in 
court and answer orally, of which order it does not appear 
they had notice. To which ruling of the court striking the 
said answers from the files, the said Colston and Seamon 
objected and excepted. 

The court afterwards, on the 3d day of April, proceeded 
to hear evidence as to the indebtedness of the said parties 
to the Bank of the Valley in Virginia, and rendered judg- 
ments against them respectively. 

It is insisted here that it was error to strike the said an- 
swers from the files after they had been allowed to be filed 
under the circumstances. 

The proceedings against Colston was under chapter 188 
of the Code of Virginia, 1860. The 11th section of the 
chapter provides for a suggestion and summons thereon. 
The 12th section provides that the person summoned shall 
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be examined on oath. The 13th section provides that if 
such person, after being served with the summons twenty 
days, fail to appear, or if it be suggested that he has not 
fully disclosed his liability, the proceedings shall be accord- 
ing to the 18th and 19th sections of chapter 151, mudatis 
mutandis. The 12th section does not contemplate a written 
answer, but that the person summoned shall be examined 
on oath. But I have no doubt that a plaintiff may waive his 
right to examine a party summoned, by allowing him to file 
a written answer. 

Under the circumstances of this case, the answer of Cols- 
ton must be regarded as accepted by the plaintiff, and could 
not afterwards be struck out, though if not satisfactory, a 
further answer might have been required. If the plaintiff 
had suggested that Colston had not fully disclosed his lia- 
bility, the proceedings should have been according to the 
19th section of chapter 151. 

The proceedings to compel the answer of Seamon was 
under chapter 151 of the same Code, and the answer of 
Seamon was as improperly struck out as was that of Colston. 
The proceedings against both Colston and Seamon should 
have been the same under the 19th section of chapter 151, 
according to which it is previded that when it is suggested 
by the plaintiff, that the garnishee has not fully disclosed 
the debts due by him to, or effects in his hands of, the de- 
fendant, the court shall cause a jury to be impaneled to 
enquire as to such debts and effects. 

The court should, therefore, instead of striking the an- 
swers out, have required the defendants to answer further, 
if desired by the plaintiff, but if further answers were not 
desired, upon a suggestion that the defendants had not fully 
disclosed, the court should have impaneled a jury to try 
the question. 

This brings us to the question of greatest interest in the 
case, and that is, whether or not the notes of the Bank of 
the Valley in Virginia, purchased and procured by Colston 
and Seamon after proceedings were commenced against 
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them, can be set off against, or paid upon, the debts due by 
them to the said bank. 

This question has been examined in the case of Gettinger 
vs. The Farmers’ Bank of the Valley in Virginia, at the pres- 
ent term of this court, in which it was held that the notes 
of the said bank, procured after attachment levied, could 
not be set off against, or paid upon, a debt due the bank. 
That case then, is conclusive against the right claimed by 
Colston and Seamon to set off the notes held by them. 

The judgment complained of will, therefore, have to be 
reversed, with costs to the plaintiffs in error, and the cause 
remanded for further proceedings to be had therein, in con- 
formity to the foregoing opinion. 


The remaining judges concurred with Maxwell, J. 


JUDGMENT REVERSED. 
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WHAbeeling. 


Tue MutvauL ASSURANCE Society oF VA. vs. THE BoaRD oF 
SUPERVISORS OF BERKELEY COUNTY. 


January Term, 1870. 


A mutual assurance society, created under the laws of Virginia, insures the 
court-house and public offices of Berkeley county, prior to the rebellion. 
During the rebellion it assessed certain quotas on the property insured, 
and sought to enforce the claim by bill in equity. It is held that the so- 
ciety was a corporation having its office in the city of Richmond, in rebel 
territory, and that it could not make assessments on property within loyal 
territory, the transaction being forbidden by the policy of the law. That 
the corporation, if not actually dissolved, was so far so as to suspend its 
powers over the property insured, to subject it to liability, then and for- 
ever, for matters accruing during the war, and during that time to sunder 
the former relations existing between the society and the assured. 


The Mutual Assurance Society against Fire on Buildings, 
of the State of Virginia, filed a bill in the clerk’s office of 
the circuit court of Berkeley county, in April, 1867, against 
the Board of Supervisors of that county, alleging that in 
1856, the county court of Berkeley insured the court-house 
and public offices with the above mentioned society, accord- 
ing to a policy of insurance filed with the bill; that the assess- 
ment of quotas due on the propertyinsured for the years 
1861, ’62, ’63, ’64, °65, and ’66, amounted in the aggregate, 
with interest, to 253 dollars and 80 cents, and that by the law 
governing the society, property was liable for the payment 
of quotas assessed. The bill asked a sale of the property 
to satisfy the unpaid assessments for the years mentioned. 

The defendant answered, denying the liability of the 
board for the quotas charged in the bill. It also pleaded 
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that having insured in another company, The Aitna Insu- 
rance Company of Connecticut, that the policy of the plain- 
tiff was void, according to a provision contained therein. 
It further pleaded an act of the legislature passed Novem- 
ber 27th, 1868, entitled an act to prevent the Mutual Assu- 
rance Society, &c., from bringing or maintaining suits in 
certain cases. Under this latter plea it was proved that the 
property was insured in the Aitna Insurance company, and 
the Franklin company of West Virginia, from April, 1866, 
to April, 1869. 

The court below overruled a demurrer of the plaintiff to 
the last plea mentioned, and dismissed the bill. 

The plaintiff appealed to this court. 


C. J. Faulkner for the appellant. 
Stanton ¢ Allison for the appellee. 


Brown, President. 

The important question is presented in this case, whether 
or not the complainant company, chartered under the laws 
of Virginia before the late war of rebellion, and having its 
office and place of business, its officers and directory in the 
city of Richmond, Virginia, could, during the said war, 
levy assessments upon the defendant and the court-house 
of Berkeley county, the property insured by them and 
their predecessors in said company, before the war, for 
losses occuring to said company during the war. That is 
to say, whether the said company could, in the city of -Rich- 
mond in 1864, levy as aforesaid, in the rebel territory, for 
the years 1861-2-3-4-5, and again in the year 1865 for the 
year 1866, on property and the defendant in loyal territory, 
with interest on the respective quotas so levied for each year, 
or whether such a transaction would be forbidden by the 
policy of the law, and the corporation dissolved, at least 
during the war, as between the parties, plaintiff and defen- 
dant. It seems to me that the principles settled in the case 
of Griswold vs. Waddingtou, 16 Johns., 348; Winternitz vs. 
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Hyland and Ramer, 3 W. Va. Rep., 461; Ouatchita Cotton, 
6 Wallace, 521; Coppell vs. Hall, 7 Wal., 542; Morrison ¢ 
Oakes vs. Lovell, infra; and United States vs. Crossmeyer, just 
decided by the supreme court of the United States, and will 
probably be reported in 8 Wal., are conclusive of this case, 
that no such levy and assessment as set up could be toler- 
ated, no such liability on the part of the defendant, as 
claimed by the complainant, could be created or allowed to 
exist. But that the corporation, if not actually dissolved, 
at least was so far so as to suspend its powers over the de- 
fendant, to subject it to liability then and forever, for 
matters accruing during the war, and during that time to 
sunder the former relations existing between them. Such 
would unquestionably have been the case had the parties 
been partners, and the same effect must follow where the 
relation is through a corporation. The law in such case, 
looks to the substance, and not to the shadow. 

The act of the 27th of November, 1868, therefore, did 
not interfere with any vested or corporate right of the com- 
plainant in the premises, and is not, therefore, on that ac- 
count, repugnant to the constitution, and beyond this, its 
validity is not questioned in this case, and not therefore 
otherwise considered. 

I think, therefore, that the circuit court, though for a 
wrong reason, properly dismissed the bill; and that decree . 
should be affirmed with costs and damages to the appellee. 


The other judges concurred. 


DECREE AFFIRMED. 
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Wheeling. 


GrorcE W. Morrison eal. vs. Fayette A. Lovett. 


January Term, 1870. 


1. A certificate of deposit executed by a bank within the confederate lines, is 
null and void, and in violation of the law and policy of the government 
of the United States forbidding commercial intercourse with rebels. 


2. The assignment of such certificate of deposit is a new contract, founded 
upon a new and valuable consideration, and if made within the federal 
lines, is entirely disconnected with the illegal act of its making, and is to 
be governed by the law of the place where made. 


3. As a general rule the assignee cannot recover from the assignor the amount 
paid for the assignment, unless due diligence is used, without effect, 
against the debtor; but it is in no case necessary to pursue the debtor, if 
it be clear that such pursuit would be unavailing, as if the obligor be in- 
solvent at the time of the assignment, or when the note falls due, or where 
the note is a forgery, or where the maker is a married woman. 


This was an action of assumpsit brought by Fayette A. 
_ Lovell, against George W. Morrison and James W. Oakes, 
in the circuit court of Kanawha county, in October, 1864, 
to recover from them 7,750 dollars, with interest thereon 
from the 13th of January, 1863, till payment, the amount 
of a certificate of deposit in the Bank of Tennessee at Chat- 
.anooga, bearing date April 7th, 1862, and assigned by the 
said Morrison and Oakes to said Lovell, on the 13th of Jan- 
uary, 1863. Judgment was rendered in the circuit court 
for the plaintiff, for the aforesaid sum, with its interest, and 
the defendants brought the case to this court by superse- 
deas. 

The defendants assigned as error, First: That the circuit 
court erred in overruling the demurrer to the plaintiff’s 
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declaration, and to each count thereof. The plaintiffs in 
error contended that the assignment of the certificate was 
void, because of the illegality of the certificate itself, it hav- 
ing been executed within the confederate lines in violation 
of the law and policy of the United States government forbid- 
ding commercial intercourse with rebels, and therefore no 
right of action accrued to the plaintiff to recover from the 
defendants the amount received by them from Lovell, and 
that if such action could be maintained, it could only be 
after the use of due and proper diligence to make the money 
off of the Bank of Tennessee. The facts in the case show 
that the certificate of deposit was transferred and assigned 
by Morrison and Oakes to Lovell, at Charleston, Kanawha 
county, Virginia, a place inside of the Federal lines, in part 
payment of a valid debt due from them to Lovell and others. 
On the trial the defendants pleaded non assumpsit and two 
special pleas in writing, alleging that the certificate of de- 
posit was executed by John A. Fisher, cashier of the Bank 
of Tennessee, who claimed to be a citizen of the confede- 
rate states, at Chatanooga, and that at the date of the exe- 
cution thereof, to wit: on the 7th of April, 1862, Chata- 
nooga was within the rebel lines, and that the defendants, 
on the Ist of July, 1863, transferred, endorsed and assigned 
the certificate to the plaintiff, at Charleston, Kanawha 
county, West Virginia, and that the parties to the contract 
were citizens of the United States, and owed no allegiance 
to the confederate states; and that the plaintiff knew at the 
time of the transfer and assignment that the certificate of 
deposit was issued by the Bank of Tennessee, by its cashier, 
at the place, on the day, under the circumstances, and in 
the manner in the pleas described and set out; and that for 
the matters alleged in said plea, the said contract could not be 
enforced, and therefore the same was null and void. The 
plaintiff objected to the filing of said pleas and the objec- 
tions were sustained by the court, and the defendants ex- 
cepted. The defendants also asked the court to give to the 
jury the following instructions, to wit: 
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“1, The certificate of deposit given in evidence by the 
plaintiff in this case, is not negotiable paper, but common 
law paper, and the plaintiff and defendants stand to each 
other in the relation of assignor and assignees. 

“2. Before the plaintiff can recover against the defen- 
dants, he must prove, and the burden of proof is upon him, 
to show: 

“a, That at the time of the assignment the Bank of Ten- 
nessee was notoriously insolvent; or, 

“5, That the plaintiff, Lovell, had used due and proper 
diligence in endeavoring to collect from the Bank of Ten- 
nessee, the amount of money named in the certificate, by 
bringing suit and endeavoring to obtain judgment; or, 

‘‘c, That it was impossible, from the state of affairs at 
Nashville, that an action could be instituted, and that Lovell, 
as soon as he ascertained that fact, offered to return the cer- 
tificate to Morrison and Oakes; or, 

“‘d, That the defendants, Morrison and Oakes, in making 
said assignment, perpetrated a fraud on the plaintiff, Lovell. 

“3, If the jury are satisfied that the money mentioned in 
the certificate of deposit was confederate money, and for 
that reason the plaintiff could not recover the same from 
the Bank of Tennessee, and that Lovell had notice of the 
character of the certificate of deposit at the time he pur- 
chased the same, he cannot recover in this action, he being 
a party to the illegal contract. 

“©4, The certificate of deposit being dated Chatanooga, 
it is not competent for that reason, alone, for Lovell to treat 
it as an unauthorized and void promise on the part of the 
Bank of Tennessee; he was bound to institute suit and test 
its validity, before he can have recourse on the defendants.” 

The court refused to give the instructions marked 3 and 
4, and gave the instructions marked 1, 2, a, b, c, and d, and 
added the instruction e, which is as follows: 

‘“‘Or, that the certificate was void as to the Bank of Ten- 
nessee.”” 

To the opinion of the court in giving the instruction e, 
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and refusing to give the instructions 3 and 4, the defen- 
dants excepted. The jury found a verdict for plaintiff for 
the amount named in the certificate, with interest. The 
defendants moved the court to set aside the verdict and 
award a new trial, on the ground that the verdict was con- 
trary to the law and the evidence. The court overruled 
this motion, and awarded judgment on the verdict; to 
which action of the court the defendants also excepted. 


Hon. James W. Hoge, judge of the circuit court of Ka- 
nawha county, presided on the trial of the case. 


Lee and Richardson for the plaintiffs in error. 
Lamb § Paull for the defendant in error. 


MaxweELL, J. This was an action of assumpsit by Lovell 
against Morrison and Oakes, to recover from them 7,750 
dollars, with interest thereon from the 13th day of January, 
1868, the amount of a certificate of deposit in the Bank of 
Tennessee, at Chatanooga, bearing date April 7th, 1862, 
and assigned by Morrison and Oakes to Lovell, on the 13th 
of January, 1863. Judgment was rendered for the plaintiff 
for the amount claimed, which the defendants have brought 
here by supersedeas to be reviewed 

The first ground assigned for error is, that it was error 
to overrule the demurrer to the declaration, and to each 
count thereof. The declaration, and each count thereof, 
appears to be good, so that the court did not err in overru- 
ling the demurrer. 

It is contended in argument by counsel, on both sides, that 
the certificate of deposit is null and void because it was exe- 
cuted within the confederate lines in violation of law and of 
the policy of the government of the United States, forbid- 
ding commercial intercourse with the rebels. Although this 
proposition is admitted, it may not be out of place to say 
that the authorities fully sustain it. Coppell v. Hall, 7 Wal- 
lace, 542; Griswold v. Waddington, 16 Johnson, 348; The 
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Ouachita Cotton, 6 Wallace, 521; The United States v. Cross- 
meyer, not yet reported, but will probably be in 8 Wallace. 

The facts in the case show that the certificate of deposit 
was transferred and assigned by Morrison and Oakes to 
Lovell, at Charleston, Kanawha county, Virginia, a place 
inside of the Federal lines, in part payment of a valid debt, 
then due to Lovell and others. As to the legal effect of the 
transfer and assignment of the said certificate of deposit, 
the parties differ. On the part of the plaintiffs in error it 
is contended that the assignment is void, because of the 
illegality of the certificate, and therefore no right of action 
accrued to recover from them the amount received by them 
from Lovell, and that if such action can be maintained, it 
could only be after the use of due and proper diligence 
to make the money off of the Bank of Tennessee. The 
assignment of the certificate of deposit is a new contract, 
entirely disconnected with the illegal act, founded upon a 
new and valuable consideration, and is to be governed by 
the law of the place where made. Armstrong v. Tolen, 11 
Wheaton, 258; Nichols, Ex’r, v. Porter, 2 W. Va. Rep., 13; 
and the authorities there cited. 

It is apparent from the facts of the case, that the assign- 
ment was made to pay 7,750 dollars, part of an existing 
debt which Morrison and Oakes were in some way liable to 
pay. If the amount was not paid on the certificate of de- 
posit, then Lovell would lose his debt, unless he could 
recover from Morrison and Oakes. As a general rule, the 
assignee cannot recover from the assignor the amount paid 
for the assignment, unless due diligence is used, without 
effect, against the debtor; but it is in no case necessary to 
pursue the debtor, if it be clear that such pursuit would be 
unavailing; as, if the obligor be insolvent at the time of 
the assignment; or when the note falls due; or where the 
note is a forgery; or where the maker is a married woman. 
Mackie v. Davis, 2 Wash., 281; Violett v. Patton, 5 Cranch, 
142; Brown v. Ross, 6 Munf.,391; Caton and Veale v. Lenox, 
5 Rand., 31; Burrill v. Smith, 7 Pick., 291; Erwin v. Downs, 
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15 New York, 575. The certificate of deposit being null 
and void, it would clearly have availed nothing for Lovell 
to have pursued the bank, and he was therefore not required 
to do so before proceeding against the assignors. 

For these reasons, the order of the court rejecting the 
special plea offered by the defendant, the order and judg- 
ment of the court refusing to give to the jury the instruc- 
tions which it refused to give, and giving the instructions 
which were given, and the judgment of the court refusing 
a new trial, were correct, and not erroneous, as claimed by 
the plaintiffs in error. 

The judgment will therefore be affirmed, with damages 
and costs to the defendant in error. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Wheeling, 


Witiiam H. Epwarps vs. Witt1am E. Curtton e al. 


January Term, 1870. 


1, An agreement is entered into between the heirs of a deceased party, to 
partition lands, which is accordingly done, and one of them enters into 
possession of his portion, but no deed of partition is made. HeExp: 


That a continuous actual possession for a period of twenty years, will 
perfect his title against the other heirs. 


2. Where a period of more than twenty years has elapsed since the executing 
of a deed of trust upon real estate, before a bill filed by a subsequent 
vendee deriving title from the party executing the trust, enjoining the 
collection of purchase money on the ground of defect in a title, it must 
be presumed that the debt secured by the trust deed has been paid; espe- 
cially where it is not alleged in the bill that it is claimed to be unpaid, 
or that the creditor threatens to cause the land to be sold under the trust. 


3. C. sold to E. a tract of land. C. subsequently bought an outstanding title 
, claimed to be older than that which he sold to E., from P. and GC. Ona 
bill of injunction filed by E., to enjoin payment of purchase money to C. 
on the ground of defect in title; it is, among other defects, alleged fhat 
the title is imperfect, because there was a failure to procure the relin- 
quishment of dower of Mrs. P. and Mrs. C., wives of the vendors of the 
outstanding title. HeExp: 


I, That inasmuch as it was not averred in the bill that either P. or C. 
had a wife who was entitled to dower in the land, the objection is 
unavailing. 


II. That a continuous actual possession of one of the grantors of C. for 
more than twenty years, would bar the outstanding title, though 
it may have been originally the better title. 


This cause arose in Kanawha county. The bill was filed 
in April, 1868. 
William H. Edwards and F. A. Lovell and others, pur- 
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chased of William E. Chilton a tract of land, situate in Wirt 
county, in 1865, for a large sum of money, and made several 
large payments thereon. The title deed was made solely to 
Lovell, and he alone gave a trust deed on the land to seeure 
the unpaid purchase money, but Edwards and others were 
jointly interested with Lovell in the purchase, and Edwards 
was bound with Lovell on the notes for the deferred instal- 
ments of the purchase money. Chilton had the land adver- 
tised for sale, under the trust deed executed by Lovell, in 
May, 1866, and the sale thereof was enjoined by Lovell, on 
account of a deficiency in the quantity of land, and also 
because of defects in title discovered by Lovell. Chilton, 
before Lovell’s bill came on to be heard in the circuit court, 
removed the defects of title discovered by Lovell, and also 
some other defects known to Chilton, but not known to 
Lovell, and the circuit court thereupon dissolved Lovell’s 
injunction. From the decree dissolving the injunction Lo- 
vell appealed to this court, and the decree of the circuit 
court was affirmed. Chilton thereupon again had the land 
advertised for sale in April, 1868, and Edwards having dis- 
covered, since the decision of the suit of Lovell, other and 
various supposed defects in Chilton’s titie, not known at the 
time of the pending of Lovell’s suit, and not removed by 
Chilton, enjoined the last named sale, which injunction was 
dissolved by the circuit court, by decree rendered Decem- 
ber 11th, 1868, which is the decree complained of now. 

The grounds of error assigned are concisely stated by 
Judge Maxwell in his opinion, and present a sufficient state- 
ment of the matters at issue. 


Hon. James W. Hoge, judge of the circuit court of Ka- 
nawha county, presided on the hearing of the cause. 


B. H. Smith for the appellant. 
NV. Richardson for the appellees. 


MaxwELL, J. The first ground of error assigned is, that 
Chilton’s title to the land in controversy was fatally defec- 


VoL. Iv. 23 






































354 COURT OF APPEALS OF WEST VIRGINIA. 








Jan’y Term, Edwards vs. Chilton et al. 1870. 





tive, because of the absence of any partition deed between 
the heirs of William Cobb, deceased. An agreement in 
writing was entered into on the 20th of April, 1844, by the 
heirs of the said William Cobb, deceased, to partition 
among them certain of the lands owned by him at the time 
of his decease, in pursuance of which agreement a deputy 
surveyor of the county in which the land was situated, made 
a plat and report dividing the land between them, accord- 
ing to the agreement. A certain lot of 706 acres was, by 
the said report, laid off to Alexander Cobb, who was one of 
the heirs, and from whom Chilton derived title. The proof 
in the cause shows, that immediately after the said partition 
was made, the said Alexander Cobb took actual possession 
of the land allotted to him, and has held the same, by him- 
self and those claiming under him, to the time of the sale 
by Chilton to the complainant, and although no deed of 
partition appears to have been made between the said heirs, 
yet the continuous possession so held is sufficient to perfect 
his title against the other heirs. The Piedmont Coal and Iron 
Co. v. Green, 3 W. Va. Rep., 54. The bill does not even 
charge that the other heirs, or any of them, set up any 
claim to the said land. There can be nothing then in the 
first assignment of error. 

The second ground assigned as error is that, the title of 
said Chilton to said land was fatally defective, because of 
the conveyance of the land by Alexander Cobb to A. W. 
Quarrier as trustee, prior to his conveyance to the grantors 
of said Chilton. It appears that Alexander Cobb, by deed 
of trust bearing date on the 6th day of September, 1841, 
conveyed certain lands in the said deed described to Quar- 
rier, to secure to Atkinson the payment of a debt then due 
by judgment for 133 dollars and 98 cents, with interest. It 
was more than twenty years after this deed of trust was ex- 
ecuted before the bill was filed by the complainant, and it 
must be presumed that after such length of time the debt 
secured by it had been paid, especially as it is not charged 
in the bill that it is claimed to be unpaid, or that the credi- 
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tor threatens to cause the land to be sold under the trust. 

The third cause assigned as error is that, the title of Chil- 
ton to said land was defective, because of his failure to 
procure the relinquishment of dower of Mrs, Polsley and 
Mrs. Connell. It is averred in the bill that the land sold is 
covered by a title older than the Cobb title, called the Smith 
title, and that Polsley and Connell claimed that title and 
conveyed such title as they had to said Chilton. There are 
at least two good and sufficient answers to this objection, 
the first of which is, it is not averred that either Polsley or 
Connell has a wife who is entitled to dower in the land; 
and the second is, that the continuous possession under the 
Cobb title would bar the Smith title, though it may have 
been originally the better title. 

The fourth and last cause assigned as error is that, the 
court erred in not rescinding the contract of purchase from 
Chilton, after so many and so glaring defects of title were 
made apparent, and so many delays on Chilton’s part in 
perfecting the same. This assignment of error is founded 
upon the supposition that the other causes assigned as er- 
rors exist, and must consequently fail with them. 

The decree complained of will have to be affirmed, with 
damages and costs to the appellees. 


The other judges concurred. 


DECREE AFFIRMED. 
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Wheeling. 


JouN R. CarsKADON vs. GrorGE H. Jounson e al. 


January Term, 1870. 


1. A case in which the plea known as “belligerent rights,” again overruled. 


2. Two pleas are filed in an action of trespass, one the general issue, the other 
“belligerent rights;” issue is joined on both of these pleas, and the jury 
finds a conditional verdict for the plaintiff, subject to the opinion of the 
court on a demurrer to the evidence. The court below decides on this 
demurrer for the defendants. HE tp: 


That the plea of belligerent rights being a bad plea, the issue thereon 
was an immaterial one, and the verdict of the jury on the general 
issue, finding for the plaintiff, being sustained by the evidence, 
should have been entered as the judgment of the court. 


John R. Carskadon brought an action of trespass and as- 
sault and battery, against George H. Johnson, John T. 
Peerce, and Joseph L. Vandiver, in the circuit court of 
Preston county, to January rules, 1865. The defendants 
pleaded the general issue, and also a special plea usually 
known as belligerent rights; issue was taken on both pleas. 
A trial was had at the December term, 1866, and a condi- 
tional judgment rendered for the plaintiff, subject to the 
opinion of the court on a demurrer to evidence. The court 
sustained the demurrer and gave judgment for the defen- 
dants. 

The plaintiff produced Isaac Caldwell, a witness, who 
testified that he was at New Creek station, in the county of 
Hampshire, State of West Virginia, at the time it was cap- 
tured by general Rosser, in 1864; saw none of the defen- 
dants there, but at a subsequent time he heard the defen- 
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dant Johnson say he was there at that time; that he was in 
the road, and went with about six others towards the house 
of Thomas Carskadon; witness was captured and taken to 
Richmend as a prisoner; was captured at 11 o’clock A. M., 
and carried twenty-two miles that day; saw the plaintiff 
among the prisoners at New Creek, Hampshire county; he 
started off with the other prisoners; the last he saw of the 
plaintiff was about one mile from New Creek, and did not 
see him next day; witness heard no threats towards the 
plaintiff; the plaintiff lived about one mile from the fort at 
New Creek, in Hampshire county; did not know how the 
plaintiff came there; general Rosser was in command of 
the forces that captured New Creek, which was a fortified 
place, and had six or seven hundred soldiers in it, most of 
whom were captured by Rosser’s command; some of them 
made their escape and fled; the picket lines of the United 
States forces were about three miles south of New Creek 
station, the place where said soldjers were stationed, and 
the residence of the plaintiff was about one mile south of 
said station and fort, and within the said picket lines; the 
pickets three miles south of New Creek was a line of videttes 
about a quarter of a mile apart. 

Also, John Little, another witness, who testified that the 
plaintiff was captured at New Creek station on the 28th 
day of November, 1864; witness saw neither of the defen- 
dants there that day, but saw defendant Peerce afterwards, 
with Rosser’s army, about thirty-five miles distant from 
New Creek, on second day after the capture; saw the plain- 
tiff, for the first time, on the day of the capture of New 
Creek, about three-fourths of a mile from the fort at New 
Creek, in Hampshire county, West Virginia; he was then 
a prisoner; plaintiff was taken on fvot with the other pris- 
oners captured, and under guard, and saw him for the last 
time seven or eight miles distant from New Creek; the 
troops that captured prisoners were on horseback; the 
weather at the time was very cold, and had been for some 
time before, and the roads were very muddy, about knee- 












358 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Carskadon vs. Johnson et al. 1870. 





deep; did not know what was the plaintiff’s occupation at 
the time of his capture, but he had previously been a far- 
mer; did not know that plaintiff was ever connected with 
the United States army, or acted as a scout for the same, or 
that he ever furnished supplies for the Federal army, that 
witness knew of. 

Also, James Carskadon, another witness, who testified 
that he and his brother, the plaintiff, were at the time of 
the capture of New Creek, living with his brother Thomas, 
as refugees, about one mile from New Creek station; wit- 
ness heard that general Rosser was coming, and gave infor- 
mation to Colonel Latham, the commander of the United 
States forces at New Creek, that such was the rumor; 
shortly afterwards, whilst standing on the porch at his bro- 
ther Thomas’ house, where he and the plaintiff were living 
at the time, he saw soldiers coming down the ereek in the 
direction of New Creek, and called the plaintiff to see them, 
thinking they were our troops, because those in front were 
dressed in Federal uniform; he and the plaintiff remained 
looking at them pass, until nearly half the column had 
passed toward New Creek, when he discovered some five 
or six of them flanking off to the right; he then remarked 
to the plaintiff that they were sold, the soldiers were rebels, 
and that he and the plaintiff both fled into the house and 
concealed themselves; the plaintiff was discovered in the 
house by said soldiers, and was arrested by them, and car- 
ried away; witness did not know any of the soldiers who 
captured and took away the plaintiff, but that afterwards, 
about one or two hours, he heard from the house in which 
he was concealed, the voice of the defendant Peerce, hal- 
lowing at horses or cattle about one or two hundred yards 
distant, as he supposed; that he could not tell the distance 
accurately from the sound; that soon after he fled and con- 
cealed himself, he saw the smoke arising from New Creek, 
occasioned by the burning of the buildings, as he supposed, 
and saw the confederate troops scattered over the field; that 
he and plaintiff were living inside of the military lines of 
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the United States for protection; that New Creek was a 
military post, was fortified, and was garrisoned by about 
1,100 or 1,200 United States soldiers; that he did not know 
what sort of a hat plaintiff had on when he was captured, 
but did know that he did not come back with the same on 
he had when captured; plaintiff was never in any way con- 
nected with the army of the United States, either as a scout 
or otherwise, so far as witness knew; he never was a con- 
tractor for the army, or engaged in furnishing supplies, so 
far as witness knew; plaintiff is by occupation a farmer; 
at the time of his capture he was a refugee from his home 
and business, and was residing with his brother within the 
Federal lines to avoid being captured by the rebels; that 
his, the plaintiff’s, residence was in Hampshire county, 
West Virginia. 

Also Joseph V. Williams, another witness, who testified, 
that the defendants were at New Creek at the time it was 
captured by general Rosser; that they were all soldiers of 
the confederate states army at that time, and were attached 
and belonged to the brigade commanded by said general 
Rosser, and constituted a part of said brigade; that they 
went to New Creek as such soldiers, with general Rosser’s 
brigade, and under his command, to capture New Creek, 
and did capture it; that general Rosser was present, and in 
command of his brigade, at the time it attacked and cap- 
tured New Creek; that general Rosser, whilst on the way 
to New Creek, and at some distance from it, ordered a squad 
of soldiers to capture the Carskadons. He selected the de- 
fendant Vandiver, and ordered him to take the squad to 
make the capture, and afterwards, when they got near the 
house of Thomas Carskadon, to charge the house and arrest 
the Carskadons. Defendants, Vandiver and Johnson, were 
in the squad who captured the plaintiff; that the said Thos. 
L. Rosser was a brigadier general of the army of the con- 
federate states at the time, and had been for a long time 
before acting as such; that his brigade was, at the time, a 
part of the army of northern Virginia, commanded by 
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general Robert E. Lee, and had before been under the im- 
mediate command of general Thomas J. Jackson, of the 
confederate army; that the defendants, Peerce and Vandi- 
ver, had been in the army of the confederate states, as 
soldiers, for about three years, or more, and the defendant 
Johnson, for about twelve months. Peerce and Johnson 
belonged to the samme company that witness did; Peerce was 
absent from the company much of the time, on detached 
duty as a scout; that the object in arresting the Carskadons 
was to hold them as hostages for a Mr. Parker, the father-in- 
law of one of the Carskadons; witness saw defendant Van- 
diver hand pocket-book, with some ten or twelve dollars in 
it, to some one for the plaintiff, which he said he had taken 
from him. 

It was admitted by the plaintiff, in court, to the jury, that 
he was a citizen of the United States, and claimed to owe 
his allegiance to the United States government, and to have 
discharged all his duties to it as a private citizen, but in 
nowise connected with the military service thereof, and did 
not acknowledge any allegiance to the confederate states, 
so-called, but repudiated the same. 

The defendants then gave in evidence the act of Congress 
of the United States, entitled ‘“‘an act further to provide for 
the collection of duties on imports, and for other purposes,” 
approved July 13th, 1861. 

The defendants also gave in evidence the proclamation 
of the president of the United States, made on the 2d day of 
April, 1863; also a proclamation made 20th of April, 1863. 

The plaintiff brought the case here for review. 


Hon. John A. Dille, judge of the circuit court of Preston 
county, presided on the trial of the case. 


Stanton § Allison for the plaintiff in error. 
Boggess for the defendants in error. 
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Brown, President. 

This was an action of trespass, assault and battery, and im- 
prisonment, to which there was the pleas of not guilty, and 
a special plea of belligerent rights, as it is commonly called, 
and was as follows: 

‘“‘ And the said defendants, for further plea in this behalf, 
by leave of the court, first had and obtained say, that at the 
time when, &c., in the plaintiff’s declaration mentioned, a 
civil war existed, and was being carried on between the 
government of the United States and a government styling © 
itself the confederate states of America; that before the 
said term when, &c., the government of the United States, 
by the President’s proclamation of the 19th and 27th of 
April, 1861, and the act of Congress of the 13th of July, 
1861, recognized that the said war, then being so carried on 
between the said hostile parties, was a civil war, and that 
at the said time when, &c., the said plaintiff was a citizen 
of West Virginia, recognized and claimed by the said gov- 
ernment of the United States to be a loyal State thereof; 
that he claimed to owe allegiance to the said United States, 
and an enemy of the said confederate states, residing in the 
county of Hampshire, in said State, within the territory held 
and occupied by said United States, and at New Creek, 
which was then held and occupied by the armies of the said 
United States as a fortified military post; that the territorial 
boundaries of the said hostile parties was marked by a line 
of bayonets, (and before the formation of the State of West 
Virginia); that on the — day of , 1862, the said defen- 
dants, and each of them, had enlisted as soldiers in the said 
army of the said confederate states, and from that time 
continued to be and act as such soldiers in said army, until 
at the said time when, &c.,and were then under the command 
of brigadier general Thos. L. Rosser, an officer of the army 
of the said confederate states, and commanding the brigade 
of said army to which they were assigned, and attached as 
such soldiers in the confederate army, and of which they 
then made a part; that at the time when, &c., the said gen- 
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eral Rosser made an incursion with his brigade into the 
said county of Hampshire, and attacked and captured the 
said fortified military post at New Creek, then held and 
occupied by the said United States, and drove said forces 
there from the said post, then being within the territory 
held by the said United States, and said defendants aver 
that the said plaintiff was then in the said territory then 
held by said United States, and also near to the fortified 
military post thus held by the said United States, and thus 
captured as aforesaid, by the forces under the command of 
said general Rosser, of which the said defendants formed a 
part; that the said general Rosser, at the said time when, 
&c., then so being in command of said forces, ordered and 
commanded the said defendants, and other members of his 
said command, then and there to seize and arrest the said 
plaintiff, and detain him as a prisoner; and the said defen- 
dants aver that under and by virtue of said order and com- 
mand of the said general Rosser, they did seize, arrest, and 
carry away, and imprison the said plaintiff, using no more 
force, or restraint, than was necessary therefor, as they 
lawfully might do, which is the same supposed trespass in 
said plaintiff’s declaration mentioned, and without this they 
committed no other or further trespass, and this they are 
ready to verify.” 

On the plea of not guilty there was issue, and to the spe- 
cial plea, there was a general replication and issue. Then 
there was a demurrer by the defendants to the evidence and 
joinder. The jury ascertained the damages, and further 
found for the plaintiff or defendants as the law upon the 
demurrer to the evidence might be determined by the court, 
for the one or the other. And the only question contro- 
verted, requiring consideration, is whether the special plea 
of belligerent rights constituted a defence to the action. 

In the case of Hood vs. Maxwell, 1 W. Va. Rep., 219, it 
was held that the defendant in trespass, for taking, in May, 
1861, the plaintiff’s property, to be used in aid of the rebel- 
lion, could not justify the taking under the orders of gov- 
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ernor Letcher, because the orders of the governor then, and 
in that particular, were as illegal as the acts of the defen- 
dants. In Hedges vs. Price, 2 W. V. R., 192, and Williams 
vs. Freeland, Idem, 306, it was held that, the defence of bel- 
ligerent rights, under which the defendants as rebel soldiers, 
or acting under the authority and orders of rebel officers, 
claimed immunity from liability for trespasses committed 
in aid of the rebellion, could not justify the trespass, nor 
bar the plaintiff’s recovery. 

In the case of Lively, Hx’or, vs. Ballard, 2W. V.R., 496, 
it was again held that the plea of belligerent rights, in be- 
half of rebels acting under confederate military authority, 
to a trespass in July, 1861, in the county of Monroe, was 
not sufficient to bar the plaintiff from recovering. In the 
ease of Hchols vs. Stantons, 3 W. V. Rep., 574, it was held, 
not only that a party could not justify a trespass under the 
plea of belligerent rights, who committed the act as a rebel 
soldier or subaltern officer, but that the rebel general who 
commanded the military forces at the post, at the time and 
place the seizure was made, and by whose orders the pro- 
perty was taken, and appropriated in aid of the rebellion, 
was also guilty as a trespasser, and responsible to the owner 
for the same. In the case of Caperton vs. Martin, infra, the 
whole subject of belligerent rights as a defence to trespas- 
ses committed in aid of the late rebellion, and under the 
authority of the so-called confederate government was, by 
leave of the court, again reargued, elaborately, and the 
doctrine declared in the cases above recited, reaffirmed. 
After these repeated decisions, it is too late to question 
that the special plea of belligerent rights presented no de- 
fence to the action, and the replication to it presented an 
immaterial issue. 

The only material issue, therefore, in the cause, was the 
general issue, which the evidence fully sustains for the 
plaintiff. The judgment, therefore, upon the demurrer to 
the evidence, should have been for the plaintiff, for the 
amount of the damages assessed by the jury, notwithstand- 
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ing the immaterial issue raised by the replication to a bad 
plea. Urton vs. Hunter 2 W. V.R., 83; Trimble vs. Shaffer, 
3 W. V. R., 614. 

This view of the case renders it unnecessary to notice 
the other points argued in the cause, as they cannot again 
occur init. I think, therefore, that the judgment of the 
circuit court should be reversed with costs to the plaintiff 
in error, and judgment entered here for the plaintiff for 
450 dollars, the amount ascertained by the verdict of the 
jury, with interest thereon from December 21st, 1866, till 
paid, and costs in the court below. 


The other judges concurred. 


JUDGMENT REVERSED. 
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GipEon D. CaMDEN anv W. C. Karnes, Apm’rs, vs. B. W. 
CREEL. 


January Term, 1870. 


A patent calls for a corner on the south side of a river, and thence crossing 
to the north side gives other calls, and running from the north side re- 
crosses to a corner on the south side, and from last named corner with 
the meanders of the stream, to the beginning, which latter is not the 
same distance from the stream that the last before named corner is. 
HELD: 


That the last line should be run along the south bank of the river, ta- 
king care to keep the line the same distance from the water in the 
river, when at ordinary stage, that the beginning corner and the 
last mentioned corner theretofore, are from the water at the same 
stage. 


This cause arose in Wood county. The bill was filed at 
May rules, 1864, and the decree complained of was ren- 
dered by the circuit court of that county in June, 1868. 
There were several causes alleged in the bill and amended 
bills, as grounds of injunction to the collection of the bal- 
ance of purchase money due from the estate of Samuel D. 
Karnes, the complainant below, to the defendant in the bill 
below, B. W. Creel, but this court only considered the 
question of the proper location of one line in the survey, 
the matters concerning which are sufficiently stated in the 
opinion of Judge Maxwell. The complainants, adminis- 
trators of S. D. Karnes, appealed to this court. 


Hon. Geo. H. Loomis, judge of the circuit court of Wood 
county, presided on the hearing of the cause. 


Boggess for the appellants. 
J. M. Jackson for the appellee. 
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MaxweELL, J. This cause turns entirely upon the construc- 
tion to be given to the calls of the grant to William Harts- 
horne, of the 129 acre tract of land. 

The calls are for the land as lying on the north side of 
Hughes’ river, beginniug at a black oak on the south bank 
of said river, thence crossing the river to the north side 
thereof, thence by certain courses and distances to a gum 
and two beeches, thence 8. 3°, E 68 poles to two sugar 
trees and a buckeye on the north bank of said river, the 
same course continued 10 poles further, making in the whole 
78 poles, to the south bank of said river, thence up the same 
with its meanders 492 poles to the beginning. 

The question is, how does the line run from the point at 
the end of the said ten poles on the south bank of the river 
to the beginning corner? It appears from the evidence in the 
case that when the river was about belly deep to a horse, the 
black oak, beginning corner, was five reds and some links 
from the edge of the water, and that the point on the south 
bank of the river at the end of the said ten poles from the 
two sugar trees and buckeye on the north bank was, at the 
same time, about six poles from the edge of the water. 

There is no doubt where the commonwealth or an indi- 
vidual having title to lands lying on both sides of a water 
course, not navigable, grants the lands lying on one side 
thereof and bounded thereby, that the grantee gets by such 
grant a moiety of the bed of the water course, unless the 
grant clearly excludes such construction of it. Hayes vs. 
Bowman, 1 Randolph, 417; Mead vs. Haynes, 3 Randolph, 33; 
Orenshaw vs. The Slate River Co., 6 Rand., 245; Buckley vs. 
Blackwell, 10 Ohio Reports, 508; Hopkins vs. Kent, 9 Ohio 
Reports, 13. 

No case has been cited where the calls are to cross the 
water course, as in the case under consideration. We are 
therefore left to decide this case without either guide or 
restraint. If calls for the north side of the river as a boun- 
dary would have given the grantee title to the middle of 
the river, something more must have been intended by 
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calling for the south bank of the river. In the view I take 
of the language used in the survey, I have no difficulty in 
determining what was intended. The language of the sur- 
vey is, “to the south bank of said river, thence up the same 
with its meanders 492 poles to the beginning.” I under- 
stand this language, “‘thence up the same,” to mean up the 
south bank to the beginning. It seems to me this view is sup- 
ported by the fact that the call at the lower point is not for 
timber that might have stood accidentally at that place, but 
is for a point that is about the same distance from the river 
that the beginning corner stands. 

My conclusion is that the line should be run from the 
lower point on the river bank to the beginning corner along 
the south bank of the river, taking care to keep the line 
run the same distance from the water in the river, when at 
ordinary stage, that the beginning corner and the lower 
point on the river bank are from the water at the same 
stage. State of Alabama vs. State of Georgia, 23 How., 505. 

It follows, therefore, that the decree complained of will 
have to be affirmed, with damages and costs to the appellee. 


Brown, P., concurred in the judgment. 


DECREE AFFIRMED. 
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: Wibeelang. 


Tuomas B. SwANN, ADM’R, vs. CHARLES M. DEE. 
January Term, 1870. 


S. brings an action of assumpsit against D. The declaration contains the 
common counts only; the bill of particulars aggregates a certain sum. D. 
pleads non assumpsit, and issue is joined; no account of set-off is filed 
by D. The case is submitted, under a rule of court, to arbitrament, and 
an award. is made in favor of D. for a sum of money. S. objects to a 
judgment, on a rule, for the amount of the award in favor of D., because 
it is not within the submission. HELD: 


No specifications of set-off having been filed with the plea, the plain- 
tiff’s demand in his declaration and bill of particulars are the only 
matters in dispute arising in the case, and was the only matter 
submitted to arbitration, and an award in favor of D. is erroneous 


This case arose in Greenbrier county. The judgment of 
the court below was entered in June, 1869. The opinion 
of Judge Maxwell contains a statement of the case. 


Hon. N. Harrison, judge of the circuit court of Green- 
brier county, presided on the trial of the case. 


Davis and Swann for plaintiff in error. 
Harris and Snyder for the defendant in error. 


MaxweELL, J. Swann, as the administrator of the personal 
estate of Eagle, brought an action of assumpsit against 
Deem. The declaration contains only the usual common 
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counts; and the account or bill of particulars filed with it, 
contains items, the aggregate of which is 786 dollars and 70 
cents. An office judgment was entered at rules and a writ 
of enquiry awarded, and at the first term at which the case 
was on the docket the defendants appeared, and pleaded 
non assumpsit, to which the plaintiff replied generally, and 
the trial was continued until the next term of the court. 
No account of set-off was filed with the defendant’s plea of 
non assumpsit, At the first term after the issue was made 
the parties, by their attorneys, appeared in court, and the 
matters of dispute arising in the case were referred to the 
arbitrament and final determination of “James Withrow 
and Cyrus A. Rupert, and the umpire whom they might 
select,” their decision to be entered as the judgment of the 
court. The arbitrators awarded that the defendant, Deem, 
recover of the plaintiff the sum of 515 dollars with interest, 
&c. A rule was then awarded against the plaintiff, to show 
cause why the award should not be entered up as the judg- 
ment of the court. The plaintiff objected to the award for 
the reason that it was not within the submission as well as 
for other reasons, but the court overruled the objections and 
entered judgment on the award. 

The only cause of error assigned here is, that the award 
| _—_—- was not within the submission. 

A defendant who files with his plea specifications of set- 
off so described as to give the plaintiff notice of what he 
relies upon, shall be deemed to have brought an action 
against the plaintiff for the matters mentioned in such ac- 
count. Ifthe amount proved be in excess of what the plain- 
tiff proves himself entitled to, judgment shall be rendered 
for the defendant against the plaintiff for such excess. In 
this case no specification of set-offs was filed by the defen- 
dant with his plea, and therefore he could not be held to 
have brought an action against the plaintiff for any demand. 
The plaintiff’s demand, as described in his declaration and 
bill of particulars, was the only matter of dispute arising 
in the cause, and consequently was the only matter submit- 
Vol. Iv. 24 
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ted to arbitration. The award of the arbitrators is, conse- 
quently, not within the submission, and should not have 
been entered up as the judgment of the court. 

The judgment complained of will have to be reversed, 
with costs to the plaintiff. in error, the award set aside, and 
the case remanded. 


The remaining judges concurred with Maxwell, J. 


JUDGMENT REVERSED. 
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WHAbeeling. 


RicHARD BurKE e al. vs. SupERVISORS oF Monrnog County. 


January Term, 1870. 


1, Where a rule is asked in the circuit court against the board of supervisors, 
in the nature of a writ of certiorari, and also to show cause why a man- 
damus should not be awarded, the former to revise the proceedings 
and reverse its order setting aside an election at which the petitioners 
claim to have been duly elected to certain county Offices, and the latter 
to compel it to declare the election of said officers, as shown by the re- 
turns certified by the officer conducting the election, and grant them cer- 
tificates of election, and no objectiqg is made to the process in the circuit 
court, it is too late to claim in the appellate court that it is not a procee- 
ding by certiorari in due form; and the rule awarded for the mandamus 
must be regarded as only ancilliary to the writ prayed for, which was the 
writ of certiorari. 





2. At an election for county officers, four persons are permitted to deposit 
ballots who were not registered, and who were subsequently, and before 
the whole vote was counted, declared by the election officers to be impro- 
per voters. On being called before the officers they were sworn as to the 
character of the ballots deposited by them, and four ballots were destroyed 
in accordance with their statements, which does not change the general 
result of the election. The election officers certify certain parties as hav- 
ing received the highest number of votes. The board of supervisors set 
the election aside on the ground of the irregularity mentioned, no objec- 
tion being made by the parties who are returned as having received the 
highest number of votes, some of them being present when the order is 
passed, and order another election. Subsequently the parties so returned 
petition the circuit court for a-writ of certiorari to supervise the proceed- 
ings of the board of supervisors. HELD: 


I, That there was no irregularity in the election, in fact or law, that 
would be sufficient to invalidate the election, according to the pro- 
visions of section 28 of the act of November 13th, 1863. 
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II. It was a proper case for the supervision and control of an inferior 
tribunal by the circuit court, and necessary to secure the rights of 
the parties and the people. 


III. Notwithstanding that the order of the board of supervisors setting 
aside the election was made without objection, it was competent 
for the court to supergise the proceedings by writ of certiorari. 


Richard Burke and others, who claimed to be elected 
township officers for Union township, Monroe county, filed 
their petition in the circuit eourt of Monroe county, on the 
8rd day of December, 1868, alleging that they were duly 
elected to the offices of township clerk, &c., at an election 
held on the 22d day of October, 1868; that the board of 
supervisors had failed and refused to declare them so elected, 
but had on the contrary declared the election null and void, 
set it aside, and ordered another election. The petitioners 
asked a writ of certiorari compelling the board to send up 
all the poll books, orders, &c., in relation to the election; 
that a mandamus issue compelling the board to enter a reso- 
lution declaring who was el@cted, and that a copy of the 
same be delivered to the persons so declared elected, and 
that .the board be ordered to set aside the order for the 
subsequent election. 


A rule was granted against the board in accordanee with 
the prayer of the petition. The board made answer, through 
its clerk, that at the meeting held on the 4th of November, 
1868, notice of a contest as to the election of township offi- 
cers, was presented by Alfred Phillips and others, and before 
considering the notice, it appearing to the board that the 
officers conducting the election had entertained a challenge 
as to the right to vote of certain parties, long after they had 
voted and their ballots had been placed in the box; that 
the claim of these challenged parties te vote had been de- 
cided adversely, and they had been called and sworn as to 
how they voted, and upon their sworn statement as to the 
political character of the ballots they voted, and before the 
vote of the township was counted, a number of ballots was 
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taken from the box and destroyed. That it did not appear 
that the ballots so removed had been previously marked, 
but it did appear that the election officers had no means of 
identifying them as the ballots voted by the parties whose 
right to vote had been questioned. By reason of which 
irregularity the board had set aside the election and ordered 
a new one. 

It appeared on the trial that there were four parties whose 
votes were challenged; that two voted with each political 
party, and that two ballots of each political party were de- 
stroyed; that these four parties were not upon the list of 
registered voters of the township. That at the November 
session of the board when the election was set aside, several 
of the petitioners were present, and no exception was offered 
or noted to the decision of the board as to the order so set- 
ting aside the election; and that the petitioners received 
the highest number of votes cast at the election. 

The court below, on the ist of January, 1869, dismissed 
the rule and gave costs against the petitioners, on the 
ground, as alleged in a written opinion made a part of the 
record, that no exception was taken to the order setting 
aside the election at the time it was made, or notice of con- 
test given before; but it held that the conduct of the officers 
of the election did not vitiate the election. 

The petitioners brought the case here for review. 


Hon. N. Harrison, judge of the circuit court of Monroe 
county, presided on the trial of the case. 


Stanion g¢ Allison for the defendant in error, 


Is mandamus a proper remedy ? 

“The cireuit court shall have the supervision and control 
of all proceedings before justices and other inferior tribu- 
nals, by mandamus prohibition or certiorari.”” Coustitution, 
article 6, section 6. This does not warrant proceedings by 
mandamus in every case of supervison; but the meaning is 
that, where a state of facts existed which would warrant a 
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writ of mandamus at common law, such should be the rem- 
edy. So with the writs of prohibition and certiorari. 

The board of supervisors is an “inferior tribunal.” Cun- 
ningham vs. Squires, 2 W. V. R., 422. And in the super- 
vision of their proceedings certiorari is the proper remedy. 
Ibid. 2 Va. Cases, 268. 

“‘ A supreme court has power by the common law to re- 
view the proceedings of all inferior tribunals, and to pass 
upon their jurisdiction and decisions of questions of law. 
But unless a statute confers the power of reviewing deter- 
minations of inferior tribunals upon questions of fact, such 
determinations are conclusive, and cannot be reversed on 
certiorari. The court can only review errers in law.” 1 
Tidd, (3d Am. ed.,) 398, note a, and numerous authorities 
there cited. 

‘When the proceedings of the court below (inferior tri- 
bunals,) are in any stage of them different from the course 
of the common law, whether in civil or criminal cases, the 
writ of certiorari is the only proper process to correct any 
error that may have occurred, unless some different process 
is given by statute.” Jbid. Com. vs. Ellis, 11 Mass., 466; 
Macaboy vs. Com., 2 Va. Cases, 270; and other authorities 
cited in Tidd. 

The framers of the constitution evidently intended to ex- 
tend to the circuit court the common law power vested in 
supreme courts, and only that. No other or different pro- 
cess is given in this State by statute. In fact, the legislature 
intended to make the action of the supervisors final. No 
supervisory process of any kind is provided or contemplated. 
The circuit court derives its power independent of legisla- 
tion—by virtue of the constitution. Now repeated by stat- 
ute of December 29, 1868, extra session of 1868, page 99. 
Certiorari to correct proceedings of inferior tribunals, is not 
a writ of right, but is a matter of sound discretion in the 
court. 1 Tidd, 398, note a, and American authorities 
there cited. 

“And before granting it, the court will look into the 














COURT OF APPEALS OF WEST VIRGINIA. 375 








Jan’y Term, Burke et al. vs. Sup’s of Monroe County. 1870. 





record and the circumstances attending the process; and if 
the error be such as does not affect the substantial justice 
of the case, but is in the forms of proceedings only, the 
writ will be refused.” Idem. 

As to mandamus: 


“The writ of mandamus is a proper remedy to compel 
inferior tribunals to perferm the duties required of them 
by law; but it will not be granted unless the petition alle- 
ges facts sufficient, if proved, to show that such court has 
omitted a manifest duty. It must contain not only the 
affirmative allegations of proceedings necessary to entitle 
the party to the process prayed for; but it must also be 
averred that other facts, which would justify the omission 
complained of, do not exist.” Hoxie vs. Com’rs of Somerset, 
25 Maine, 333; Moses on Mandamus, 19. 


The authority to issue the writ does not exist as a pre- 
rogative power of the courts in America, but is derived by 
grant, through the constitutions or legislative enactments, 
and when the power has been granted in general terms to 
a court, it is to be governed by the common law rules as 
to when it is proper to be issued. Kentucky vs. Dennison, 
24 Howard, 65; Matter of James Turner, 5 Ohio Rep., 548; 
Moses on Mandamus, 17. 


It gives no right, not even a right of possession. In or- 
der to lay the foundation for issuing the writ, there must 
have been a refusal to do that which it is the object of the 
mandamus to enforce, either in direct terms, or by circum- 
stances distinctly showing an intention in the party not to 
do the act required. Moses on Mandamus, 18; 3 Stephens’ 
N. P., 2292. Redf. on Railways, 441, n. 5. 

It lies where there is a right and no other remedy; but 
from the authorities before cited, certiorari is the specific and 
proper remedy in this case. 

By virtue of the statute of 9 Anne, 20, it lies for refusal 
of admission where a person is entitled to a city or town 
office, and for a wrongful removal when a person is legally 
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possessed. 3 Blackburn, 264. This statute is not in force in 
this State. 

But it will not lie to justices to compel them to come to 
a particular decision, as to make an order of maintenance 
on a particular parish. Strange, 894-5; 3 Black. Com., 265, 
n.11. Nor to compel any of the Inns of court to admit a 
person as a student, or to assign reasons for their refusal. 
Wooler vs. S. of T. Jur., 4 B. and C.; 5 Dowl and Ry. It 
will lie to restore to his office a clerk of court ousted from 
his office by the illegal appointment of another person. 
Dew vs. Five Judges of Sweet Springs, 3 Henning & Munford, 
1 to 47; 2 Tucker’s Commentaries, 202; and see Booker vs. 
Young, 12 Grattan, 303; Smith vs. Dyer, 1 Call, 562. 

Did the board err? No person shall be allowed to vote 
unless he shall have been registered, and whose name shall 
not appear on the registry books. Acts of 1867, page 83, 
sections 19 and 20. 

Must return the register immediately after election, to 
the board of registration. Acts of 1867, page 83, and acts 
of 1868, page 126. 

Inspectors shall sign two certificates of election, seal up 
the ballots, and within three days deliver the ballots, poll 
books, and one of the certificates, to the clerk of supervisors. 
Acts of 1868, p. 121-2, sec. 30. . 

The board of supervisors shall be the judges of the elec- 
tion, qualifications and returns of all township officers. Shall 
convene on the twelfth day after election, when the clerk 
shall lay before them the ballots, poll books, inspectors cer- 
tificates, &c. If they deem it necessary, may require the 
attendance of the inspectors or other officers or persons 
present at the election, and examine them under oath res- 
pecting the same, and take such orders as shall seem proper 
to procure correct returns and ascertain the true result, 
and may adjourn from day to day. Acts 1868, page 122, 
section 31. 

The foregoing sections clearly authorize the board to de- 
termine that no person has been properly elected, and to 
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order another election, notwithstanding the subsequent sec- 
tions authorize them to declare who was elected, and to is- 
sue credentials. 

Section 32 of the act of 1863, which provides for their 
declaring the result by resolution, excepts cases where no- 
tice in writing has been previously filed with their clerk, or 
presented at their meeting before the resolution is passed, 
of the intention of any person voted for to contest the elec- 
tion of any one, or his qualification. In such case, a day 
shall be appointed to hear evidence, &c. It appears that in 
one case at least, this notice had been given, but further 
proceedings were superceded by the action of the board in 
rejecting the returns and ordering a new election, in which 
action the contestant was satisfied. It will be seen that the 
board did act, exercising their judgment as to how their 
action should be, and therefore, the rule to show cause was 
properly discharged. 

Mandamus only lies where the board refuses to act as the 
law requires, and never to compel them to reverse an erro- 
neous act, or to exercise their judgment in a particular 
way. 

There is nothing in the record of the supervisors (at least 
before the court) to show the proofs before the supervisors 
upon which their judgment was based, and this of itself is 
a sufficient reason for the discharge of the rule. The record 
does show the board acted fully: “It appearing to the board 
that the election was not conducted in accordance with law, 
it is therefore ordered that the returns of the same be set 
aside;”” and “it appearing to the board that the late election 
in Union township was irregularly conducted, it is ordered 
that an election be held,”’&c. These entries are a sufficient 
reply to an application for a mandamus. See Matthews vs. 
Wade, 2 W. Va. Rep., 464. If the action of the board was 
erroneous, certiorari is the proper and only remedy, and then 
the court can only act on the face of the record. Matters 
dehors the record cannot be investigated. 

The only part of the record before this court, showing 
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any facts upon which the decision of the court was based, 
is the answer, under oath, filed by Wm. A. Munroe, clerk 
of the board, which states that a notice of contest was pre- 
sented by Alfred Phillips and others, at the proper time; 
that before considering the matters set forth in the notice, 
it appearing to the board that the officers conducting the 
election had entertained a challenge as to the right of cer- 
tain parties to vote, long after they had voted and their bal- 
lots had been placed in the box; that the election officers 
then decided adversely to their right to vote, and called 
them up, when they were sworn as to the political character 
of the tickets they voted, whereupon a number of ballots 
were taken from the box and destroyed. It did not appear 
that the ballots so removed had been previously marked, 
but it did appear that the election officers had no means of 
identifying them as the ballots voted by the parties ques- 
tioned. The complainant should demur, or plead specially 
to the return. Code, 657. 

This answer is not traversed or demurred to. The 
number of ballots so taken from the box and destroyed is 
not shown by the record, unless as it may be inferred from 
the poll beok. It will therefore be seen that 49 names are 
certified as voting, four of whom are italicised, namely: No. 
10, Alex’r Brown; 33, J. W. Bare; 38, Henry Wikle; and 
89, A. C. Vass. It is certified that 45 votes were cast. The 
strong inference is, that those four persons were the persons 
decided to be improper voters, and that number of ballots 
taken from the box. 

Whether the four ballots taken from the box were of the 
same political cast as that of the four persons rejected, did 
not appear. It is {improbable that they were the actual 
ballots of the persons rejected, and the action of the election 
officers was clearly improper and illegal. The ballots of 
four persons who had the right to vote, and who properly 
tendered their ballots, were not counted; four others said 
by these officers to have been illegal, were counted in their . 
stead. Even if of the same political character, that could 
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only apply to the State and National officers voted for at 
the same time and upon the same ticket. There is no tell- 
ing how they voted (any of these eight persons) for township 
officers. But forty-five votes were counted out for any office. 
The majorities in favor of the plaintiffs, as appears on the 
tally sheet, range from one to five. The four votes impro- 
perly destroyed may have changed the result in every 
case. 

That is, if the four illegal votes placed in the box were 
all for the plaintiffs, and the four destroyed all against them, 
if the election had been properly conducted the plaintiffs 
would all have been defeated. Had the four taken from 
the box been against the plaintiffs, and been left in the box 
and all counted, still but two of the plaintiffs (eleven in 
number) would have been elected. 

This is a joint action by eleven plaintiffs, and should be 
jointly sustained, if at all, and cannot be sustained jointly 
for all unless the proceedings below were improper as to all. 
See Redfield on Railways, 442, note. 

The statement in the opinion of the court below that two 
ballots were destroyed, is not borne out by the record, and 
the same may be said of the statement that they were of 
opposite sides. That, we presume, means simply of oppo- 
site politics generally; but they may not have been of op- 
posite sides as to all of the plaintiffs and their representative 
competitors. If not as to any one or more of them, and it 
being uncertain as to which one, it should be acted on 
by the board as though all may have been on the same 
side. 

But if the Judge’s statement is to be taken as correct, it 
is but the statement of the proof as made before him. The 
proof before the supervisors, upon which they acted, may 
have been very different, and this case must be tested by 
the light before the board of supervisors, and not by that 
which may be subsequently made to appear in the circuit 
court. The ground of defence may be sufficiently presented 
by the return made by the defendants, and the same may, 
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and properly should be, looked to and considered by the 
circuit court in passing upon the question of a peremptory 
mandamus. Sighis vs. Yarnalls, 12 Gratt., 301; Booker vs, 
Young, 12 Gratt., 307. 

The rule was properly discharged for the reasons stated 
in the opinion of the court below. Exceptions should have 
been taken to the decisions of the board, and the facts proved, 
or the evidence before the board should have been properly 
placed on the record, otherwise it will be presumed the 
board acted correctly. See Shepherd vs. McQuilken, 2 W. 
V. Rep., 90. 

But if, for any reason, the judgment below can be sus- 
tained, the appellate court will not reverse it, although an 
erroneous reason may have. been assigned for it. This is 
well settled by this and other courts. 


Brown, President. 

This was a rule in the nature of a writ of certiorari, and 
also to show cause why a mandamus should not be awarded. 
The former to revise the proceedings and reverse the order 
of the board of supervisors of Monroe county, setting aside 
the election at which the plaintiffs claimed to have been 
duly elected to the several county offices; and the latter to 
compel the said board to declare the election of said officers, 
as shown by the election returns certified by the respective 
oflicers conducting said election, and grant them a certificate 
thereof respectively. No objection was made to the pro- 
cess in the court below, and it is too late to claim in the 
appellate court that it is not a proceeding by certiorari in 
due form, and the rule for the mandamus must be regarded 
as only ancilliary to the writ prayed for in the petition, 
which was the writ of certiorari. 

Upon the rule the record and proceedings of the board 
are brought up, together with the polls and tally lists, show- 
ing the number and names of the persons voting, the per- 
sons and offices voted for, and the votes for each, with the 
oaths and certificates of the officers respectively conducting 
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the election, and the answer of the board sworn to by their 
clerk, to the said rule. 

Upon inspection of the proceedings it appears that there 
are four more names of persons voting than there are bal- 
lots counted or returned. That four persons whose names 
are italicised in the list, voted, who were not entitled to vote, 
and on discovery of the fact, four ballots were taken from 
the ballot box to correspond, but it was possible that the 
four ballots withdrawn may not have been the ballots of 
the said parties not legally entitled to vote; and this is 
the only irregularity in the said election alleged on the part 
of the board, and was the sole ground on which the board 
set aside the election as to the petitioners. 

The circuit court held the election valid, and the peti- 
tioners duly elected as appeared by the said returns, they 
having the highest number of votes respectively, and that 
they were in law entitled to certificates of election accord- 
ingly, and also to a mandamus to compel the said board to 
issue such certificates to the parties respectively entitled. 
And in this ruling the circuit court was unquestionably 
right, because it was a proper case for the supervision and 
control of an inferior tribunal by the said circuit court, and 
necessary in the case to secure the rights of the parties no 
less than of the people. The People vs. The Board of Police, 
39 N. Y., 506; The People vs. Board of Pilots, 54 Barb. 

And the alleged irregularity in the election as set forth 
in the return of the board to the certiorari was not such as 
in fact, nor in Jaw, would be suflicient to invalidate the said 
election, according to the provision of section 28 of the act 
of November 13th, 1863. Session acts, p. 128. 

But the court further held that the resolution of the board 
setting aside said election could not be questioned, because 
no objection had been taken to the same at the time, by any 
of the petitioners or any one else. But in this the court 
erred, because there could be no obligation upon the officers 
elected nor upon the voters, who are also parties interested, 
to dance attendance on the board in order to make objec- 
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tions, respectively, upon the hypothesis that the board would 
set aside the election without notice to any concerned, and 
without lawful cause. 

This being the only error in the cause, the judgment of 
the circuit court ought to be reversed, but without costs to 
the plaintiffs in error; and the cause remanded to the cir- 
cuit court of Monroe to be further proceeded with, in con- 
formity to the views above stated. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Wheeling. 


NATHANIEL HARRISON, ADM’R, vs. WILLIAM LEacH, UsE, &c. 


January Term, 1870. 


1, The act of February 28th, 1866, in relation to oaths by suitors, being in 
derogation of the common law, should not be enlarged in its operation 
by construction beyond its express terms. And a party who seeks to 
avail himself of the provisions of the act, ought to be held tostate a case 
with the utmost precision; such as is required in a plea of abatement, ° 
i. €., certainty to a certain intent in every particular. 


2. A case in which the affidavit under the act was held to be insufficient. 


This was an action of debt brought in the circuit court of 
Kanawha county, to March rules, 1867, in the name of 
“William Leach, who sues for the use and benefit of Wil- 
liam Dickinson, executor of William Dickinson, deceased,” 
against Nathaniel Harrison, administrator with the will an- 
nexed of William Erskine. At the April term, 1867, the 
defendant tendered the following affidavit: 

“State or West Virernia, Monroe County, to wit: 

“TJ, Nathaniel Harrison, administrator with the will an- 
nexed of Wm. Erskine, dec’d, the defendant in the above 
named suit, do solemnly swear, that I have good cause to 
believe, and do believe, that the person for whose use or 
benefit the above suit is prosecuted, has heretofore aided 
and abetted the so-called confederate states of America and 
the rebel State government at Richmond, in hostile action 
against the United States and this State; that I never vol- 
untarily gave aid or comfort to persons engaged in armed 
hostility against the United States, the reorganized govern- 
ment of Virginia or the State of West Virginia, by coun- 
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tenancing, counseling or encouraging them therein; that I 
never sought, accepted nor attempted to exercise any office 
or appointment whatever, civil or military, under any au- 
thority or pretended authority hostile or inimical to the 
United States, the reorganized government of Virginia, or 
the State of West Virginia; that I never yielded any vol- 
untary support to any government or pretended govern- 
ment, power or constitution within the United States, hostile 
or inimical thereto, or hostile or inimical to the reorganized 
government of Virginia, or the State of West Virginia, and 
that the cause of action in this case arose prior to the Ist of 
April, 1865, and that the real beneficiary in this suit is the 
said Wm. Leach, and that the transfer to Wm. Dickinson, 
executor, &c., as I verily believe, was made subsequent to 
the acts of February 11th, 1865, and 28th February, 1866, 
and were intended as an evasion of the same. Witness my 
hand and seal, this 23d day of March, 1867. 
N. Harrison, 
“adm’r with will annexed of Wm. Erskine, dee’d. 

“Subscribed and sworn to before me, this 23rd day of 

March, 1867. Cyrus NEWLOon, 
_ “Notary Public, Monroe county, W. Va.” 

And asked that the same should be filed, and that the 
plaintiffs should be required te take certain oaths, in the 
above mentioned acts described. To the filing of which 
affidavit, and the requiring of the affidavits on the part of 
the plaintiff, the plaintiff objected, and the objection being 
referred to the court was not allowed to be filed, and judg- 
ment was rendered for the amount of the note sued on. 

The defendant excepted to the refusal of the court, and 
brought the case here for review. 


Hon. James W. Hoge, judge of the circuit court of Ka- 
nawha county, presided on the trial of the cause. 


Stanton ¢ Allison for the plaintiff in error. 
Boggess for the defendant in error. 
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Brown, President. 

This was an action of debt on a promissory note for mo- 
ney, brought by the plaintiff Leach, for the use of William 
Dickinson, executor of Wm. Dickinson, deceased, against 
the defendant Harrison, administrator of William Erskine, 
deceased. The defendant Harrison tendered an affidavit 
under the act of February 28th, 1865, and asked that 
it be filed in the cause. The affidavit stated affiant’s 
loyalty, and the disloyalty of Leach, as prescribed in the 
statute. The defendant then asked the court to require 
the counsel of the plaintiff to disclose for whose use the 
suit was prosecuted, and that the said party should then 
be required to take the oath of expurgation as prescribed, 
on pain of having his suit dismissed. The court refused 
to let the affidavit be filed, or to make the orders requiring 
the disclosure, or expurgation, or dismiss the cause. And 
to this refusal of the court the defendant, Harrison, excep- 
ted, and alleges the same here for error. 

As to the construction of the act, it is to be observed that 
it is an act in derogation of the common law, and in its na- 
ture an act of confiscation, which, though belonging to the 
extreme rights of war, is defensible in principle only when 
the reasons or necessity for its enactment exist. It should 
not therefore be enlarged in its operation by construction 
beyond its express terms. 1 Rob. Prac., (old,) and cases 
there cited. The record states that the plaintiff Leach sues 
for the use and benefit of the executor of Wm. Dickinson, 
deceased, and the affidavit also states the same thing; but 
also in a subsequent part, states affiant’s belief that the suit 
is prosecuted for the use or benefit of the plaintiff Leach; 
and then states that affiant believes that the person for 
whose use or benefit the above action is prosecuted, has 
heretofore aided and abetted the so-called confederate 
states, &c. It is difficult, if not impossible, to say with 
certainty who was the party who so aided and abetted. 
Was it Leach, or Dickinson’s executor? If the latter, the 
act did not apply. It was the person for whose use and 

VoL. Iv. 25 
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benefit the above action is prosecuted, and it is stated to be 
for the use and benefit of Dickinson’s executor, and also for 
the use and benefit of Leach. It is probable the latter was 
intended, but in a case of ambiguity, when it may be either 
of the two, it would seem that the party setting up the de- 
fense, to defeat a just debt, ought to be held to state a case 
with the utmost precision and certainty, such as is required 
in pleas in abatement, not certainty to a common intent, 
nor certainty to a certain intent in general, but certainty to 
a certain intent in every particular. I think, therefore, that 
the affidavit was materially defective, and properly exclu- 
ded. 

The judgment should be affirmed with damages and costs 
to the defendant in error. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Wheeling. 


WituraM Karnes vs. Evian M. Ler. 
January Term, 1870. 


1. Bonds given for real estate in 1862, and due in 1863 and 64, in Greenbrier 
county, on which a vendor’s lien is retained, express on their face that 
they are payable “in currency.” A bill is filed in 1866, to enforce the 
lien, and the answer alleges that the complainant expected to receive, and 
the defendant purchased expecting to pay in, confederate money, which 
the defendant is still willing to do, but the complainant refuses, &. To 
this answer there is no replication, and no depositions are taken by the 
defendant. HELp: 


That a decree for the sale of the real estate on bill and answer is not 
erroneous, for even if everything in the answer is to be taken as 
true, because of there being no replication, the matters therein al- 
leged are not sufficient to defeat the complainant’s right to recover. 
The averment that the complainant sold the property expecting to 
be paid in confederate money, is not equivalent to an averment 
that he was to be paid in that money. And although he may have 
expected to do so, and did in fact receive a part of it in confede- 
rate money, yet he was not bound to receive any further sum unless 
he was willing to do so. 


2. The fact that through ignorance or carelessness counsel may fail to make 
out a case as it might have been made out, is not sufficient ground for the 
filing of a petition for a rehearing. 


William Karnes filed his bill in the circuit court of Green- 
brier county, at August rules, 1866, against Elijah M. Lee, 
alleging that on the 3d of December, 1862, he had sold_to 
the defendant a house and lot in Lewisburg, for 900 dollars; 
that he executed a title bond for the same, whereby he bound 
himself to make a deed for the premises whenever the whole 
purchase money should be paid off; that 400 dollars had 
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been paid, and the residue was unpaid; 250 dollars bein 
due January Ist, 1864, and the remaining 250 dollars be- 
came due January Ist, 1865; that he held the bonds of the 
defendant for the sums just mentioned, which were filed 
with the bill. It was expressed on their face that they were 
to be paid “in currency.” He asked the court to enforce 
his vendor’s lien by a sale of the property. 

Lee answered that it was true he made the purchase, but 
that he did not do so at the value of the property prior to 
the war; that the complainant sold the property expecting 
to be paid in confederate money, and the defendant expected 
to pay for the same in such money; that he had paid 400 
dollars in such currency, and the complainant had made no 
objection to receiving it; that he was willing to pay the re- 
maining bonds by paying the amount thereof in confederate 
money; and that he would pay the equivalent of confederate 
money in Federal money. There was no replication to the 
answer. Depositions were taken as to the value of the 
property before the war, which was placed at eight or nine 
hundred dollars, and at eight hundred dollars in 1867, and 
that it was worth, in December, 1862, 1500 dollars in con- 
federate money. 

The court below decreed a sale of the property at the 
September term, 1867, and in December following it was 
sold for the price of 625 dollars. The sale was objected to 
by the defendant on the grounds of inadequacy of price. 

At the April term following, the defendant offered a pe- 
tition, which was permitted to be filed, alleging that his 
counsel had failed to make a proper defense to the suit; 
that the term “in currency” in the bonds, was intended to 
mean confederate money, as no other currency was used in 
circulation in the county of Greenbrier, in December, 1862, 
when the sale and purchase were made, and that he had 
tendered the amount of the bonds as they fell due in con- 
federate money, but the complainant refused to accept and 
receive it. He asked that the cause be reheard. At the 
same term the petition was filed, the court ordered the 
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cause to be. reopened for the purpose of being reheard, 
with leave to introduce new proof. 

At the August term, 1868, the cause was again heard, 
and the decree ordering a sale of the property was set aside 
and annulled, and the bill dismissed. 

From this decree the complainant, Karnes, appealed to 
this court. 


Hon. N. Harrison, judge of the circuit court of Green- 
brier county, presided on the hearing of the cause. 


Dennis for the appellant. 
Snyder for the appellee. 


MAxwWELL, J. This was a bill filed in the circuit court of 
Greenbrier county, by Karnes, to assert a vendor’s lien 
against a house and lot sold by him to the defendant. The 
bill charges that the sale was for 900 dollars; that 400 dol- 
lars had been paid; that 500 dollars was unpaid, with inte- 
rest on 250 dollars, part thereof, from the Ist day of January, 
1864, and interest on 250 dollars, residue thereof, from the 
Ist day of January, 1865; that complainant executed his 
title bond to make a proper deed on payment of the pur- 
chase money; that there is a vendor’s lien on said house 
and lot, and prays that the same may be sold, &c. The 
defendant answered, and among other things averred that: 
“The complainant sold the property expecting to be paid 
in what was called confederate money, and this respondent 
purchased it intending to pay for it in the same currency. 
It was the intention of both parties to the transaction, that 
the bonds executed by respondent were to be paid in con- 
federate money, as indeed appears upon the face of the 
bond. Your respondent paid four hundred dollars in that 
currency, and the complainant made no objection to receiv- 
ing it. Your respondent also tendered the same currency 
in payment of one of the bonds filed with the bill of the 
complainant, and it was refused. He was then ready, and 
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has always been since, and is now, to perform his contract 
specifically by paying to the said complainant the amount 
of his said bonds in confederate money,” &c. 

There was no replication to the answer, but depositions 
were taken by the complainant, from which it appears that 
the property was worth 800 or 900 dollars in 1860, and that 
it was worth, in 1867, at the time the depositions were taken, 
800 dollars. The depositions also show that at the time of 
the sale of the property in December, 1862, it was worth 
in confederate money fifteen hundred dollars. Upon this 
state of the case the court rendered a decree to the effect 
that there was a lien on the property for the payment of the 
unpaid purchase money, and decreed that it should be sold 
for that purpose, under which decree it was afterwards sold 
at the price of 625 dollars. The sale was objected to by the 
defendant on account of inadequacy of price. 

The defendant also filed his petition averring that the de- 
cree worked great injustice to him, and asked that the case 
might be reheard and the deeree set aside. The petition 
was allowed to be filed, and the case was reheard, the sale 
set aside, and the complainuant’s bill dismissed. 

It is claimed here by the appellant that it was error in the 
court to allow the case to be reheard, and that.it was also 
error to dismiss the bill. It is insisted for the defendant 
that the decree for the sale of the property is erroneous on 
the bill and answer, because there is no replication to the 
answer, and therefore everything alleged in the answer is 
admitted. 

If everything alleged in the answer be true, are the mat- 
ters therein alleged sufficient to defeat the complainant’s 
right to recover? It is claimed that the answer shows that 
the contract was for confederate money. The averment in 
the answer is, that the complainant sold the property expec- 
ting to be paid in what was called confederate money, and 
that the respondent purchased it intending to pay for it in 
the same currency; that it was the intention of both par- 
ties to the transaction, that the bonds, executed by the res- 
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pondent, were to be paid in confederate money, as appears 
upon the face of the bonds. By reference to the bonds, 
which are filed with the bill, it does not appear upon the 
face of them that they are to be paid in confederate money. 
The averment that the complainant sold the property ex- 
pecting to be paid, and the defendant purchased it intending 
to pay for it, in confederate money, is by no means equiva- 
lent to an averment that the contract and agreement was 
that it was to be paid in confederate money. The complain- 
ant may have expected to be paid in confederate money, 
yet he was not bound to receive payment in that money, if 
he did not see proper to do so, unless that was his contract. 
The answer avers that the complainant received 400 dollars 
of the purchase money in confederate money, and it also 
avers that he refused to receive 250 dollars, the amount of 
one of the bonds sued on, when it was tendered to him by 
the defendant. 

Because he received the 400 dollars of confederate money 
which he was not bound by his agreement to receive, it does 
not therefore follow that he was bound to receive any fur- 
ther sum in the same sort of money, unless he was willing 
todo so. The decree for the sale of the property for the 
unpaid purchase money was, therefore, correct upon bill 
and answer. The case made for the complainant on bill 
and answer, is very much strengthened by the depositions 
taken by complainant, before the decree was rendered, 
showing the value of the property. The appellant claims 
that the court erred when it allowed the defendant to file 
his petition, and allowed a new trial or rehearing. There 
is not sufficient ground assigned in the petition, to warrant 
arehearing. The fact that his counsel, through ignorance 
or carelessness, may have failed to make out the defendant’s 
case, as it might have been made, is not sufficient cause. 
As the grounds assigned are not sufficient, it does not be- 
come necessary to inquire whether the petition was filed in 
time. It was error, therefore, to allow the petition to be 
filed and to grant a rehearing. 




















892 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Karnes vs. Lee. 1870. 





As to that part of the decree which set aside the sale 
made of the property, there can be no objection to it. 

The decree complained of must be reversed with costs to 
the appellant, and the decree rendered at the April term, 
1868, and the final decree so far as it dismissed the com- 
plainant’s bill, be set aside and annulled; and that the de- 
cree directing a sale of the property, together with so much 
of the final decree as set aside the sale made, be affirmed, 
and that a resaie be ordered. 


The other judges concurred. 


DECREE REVERSED. 
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Wheeling. 


Mattruew Harrison, Ex’r, vs. Toe Farmers’ Bank oF VIR- 
GINIA, 


January Term, 1870. 


The evidence being conflicting in its character, the following instruction was 
held to have been improperly given to the jury, because it undertook to 
decide for the jury what facts the evidence proved; i. ¢., “the evidence 
showed that the money drawn by John A. Smith, as the agent of the 
plaintiff’s testator, from the second auditor’s office in Richmond, Vir- 
ginia, and deposited by him to the credit of the plaintiff’s testator in the 
Farmers’ Bank of Virginia, at Richmond, was presumed to be confede- 
rate money, and unless that presumption was rebutted by evidence, and 
if so, he could not recover in this action.” 


This was an action of assumpsit brought in the circuit 
court of Greenbrier county, by Matthew Harrison, executor 
of Burr W. Harrison, deceased, against the Farmers’ Bank 
of Virginia. The following bill of particulars was filed with 
the declaration: 

“Oct. 7, 1862. To draft on auditor for interest 


collected by you,” - - = = $960 00 
“Jan. 21, 1863. To draft on nies for interest 
collected by you, - nt 960 00 
“July 27, 1863. To draft on seiiies for interest 
collected by you, - - - - - 960 00 
$2,880 00 


“Interest from 3d September, 1865.” 

The defense to the action was presented by two pleas: 
First, by the plea of non assumpsit generally; and secondly, 
by a plea to the effect that the several sums of money al- 
leged by the plaintiff in his declaration to be due from the 
defendant to Burr W. Harrison, and to have been deposi- 
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ted by him with the defendant, consisted entirely of notes 
called the treasury notes of the confederate states, an illegal 
currency issued by the late so-called confederate govern- 
ment to aid in the overthrow of the government of the 
United States. 

Upon the trial of the issues thus presented by these two 
pleas, the plaintiff proved that his testator had been the 
owner of 32,000 dollars of stock of the State of Virginia, 
from February, 1857, up to the time of his death in Septem- 
ber, 1865, and that he resided at Leesburg, in the county of 
Loudon, where different currencies were used, and that he 
had opposed and voted against the secession movement, 
and was in no manner identified therewith. That on the 
26th of September, 1862, he drew an order to the second 
auditor, Richmond, Virginia, to “pay to John A. Smith, 
esq., cashier of the Farmers’ Bank, Richmond, Virginia, or 
to his order, the sum of nine hundred and sixty dollars, 
dividend due to me on the 1st July last for the preceding 
six months, on stock of the commonwealth of Virginia.” 
That upon this order, John A. Smith, cashier of the bank, 
drew the money, and by his letter of October 7th, 1862, he 
acknowledged the receipt of the order “on auditor of Vir- 
ginia, for interest which I have collected and placed to your 
credit. Say nine hundred and sixty dollars. Respectfully, 
J. A. Smrru, cashier.” That on the 1st of January, 1863, 
Burr W. Harrison drew a similar order in favor of John A. 
Smith, cashier, for the sum of 960 dollars, dividends due 
January Ist, 1863, which was received and collected, and 
the receipt acknowledged by John A. Smith, cashier, by his 
letter, January 21st, 1863. And that again, on the 10th day 
of July, 1863, Burr W. Harrison drew a third order on the 
second auditor in favor of the cashier, for the sum of 960 
dollars, dividends due 1st July, 1863, which was received 
and collected, and the jreceipt acknowledged by John A. 
Smith, as cashier, by his letter, July 27th, 1863. 

The evidence of Mr. Taylor, for the defendant, was that, 
he was cashier of the Bank of Virginia in 1862, 1863, and 
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in 1864. In reply to the question, in what funds did the 
State of Virginia pay its interest on State stock in July, 
1862, and January and July, 1868, he responds: “I think 
the currency at that time was confederate currency, to the 
best of my recollection; certainly it was at the last of the 
three periods.” He does not say that the State paid her 
interest in that way. In response to the question whether 
confederate currency was not the only funds of which the 
State was in receipt, and the only funds at its command in 
which to pay, he says: “I think that was the general cur- 
rency used by the State at that time.” 

Mr. Calvert’s testimony was: That in 1862, 1863, and 
1864, he was treasurer of the commonwealth of Virginia; 
that his impression was, that early in 1862 the funds were 
both State and confederate, the latter predominating large- 
ly—after the middle of 1862, exclusively in confederate 
money; that in 1862 there was a considerable amount of 
State treasury notes paid in, which were used by the State 
for deposit in the banks to be drawn on. In 1868 the only 
currency in circulation was confederate treasury notes, and 
that an act was passed March 22d, 1862, making confederate 
treasury notes receivable in payment of taxes. 

Upon the evidence thus submitted upon the trial, the 
court instructed the jury, “that the evidence showed that 
the money drawn by John A. Smith, as the agent of the 
plaintiff’s testator, from the second auditor’s office in Rich- 
mond, Virginia, and deposited by him to the credit of the 
plaintiff’s testator in the Farmers’ Bank of Virginia, at 
Richmond, was presumed to be confederate money, and 
unless that presumption was rebutted by evidence, and if 
so, he could not recover in this action.” To this opinion 
of the court the plaintiff excepted. 

Under the ruling of the court there was a verdict for the 
defendant, and the plaintiff moved the court for a new trial, 
upon the ground that the verdict of the jury was contrary 
to the law and the evidence, which motion the court over- 
ruled and entered judgment upon the verdict for the defen- 
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dant; to which ruling and judgment the plaintiff also ex- 
cepted. The plaintiff brought the case here for review. 


Hon. N. Harrison, judge of the circuit court of Green- 
brier county, presided on the trial of the case. 


Boggess for the plaintiff in error. 
Faulkner for the defendant in error. 


MaxweELL, J. There is but one question in this case to 
be determined at this time, and that arises on the instruc- 
tion given by the court to the jury. 

The court instructed the jury, that the evidence showed 
that the money drawn by John A. Smith, as agent of the 
plaintiff’s testator, from the second auditor’s office in Rich- 
mond, Virginia, and deposited by him to the credit of the 
plaintiff’s testator, in the Farmers’ Bank of Virginia, at 
Richmond, was presumed to be confederate money, and 
unless that presumption was rebutted by evidence, and if 
so, he could not recover in this action. 

The plea, on which the parties went to trial, was that the 
consideration consisted entirely of notes called the treasury 
notes of the confederate states, an illegal currency issued 
by the late so-called confederate government, to aid in the 
overthrow of the government of the United States. 

The evidence before the jury consisted of depositions, 
letters, and other evidence somewhat conflicting in its char- 
acter. The instruction of the court, when this class of evi- 
dence was before the jury, undertook to decide for the 
jury what facts the evidence proved, and was therefore im- 
properly given. 

The judgment will have to be reversed with costs, and 
the case remanded. 


The other judges concurred. ] 


JUDGMENT REVERSED. 
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Wbeeling. 
SAMUEL Lo@aNn vs. WILLIAM DILs. 


January Term, 1870. 


1, L., a non resident, owns land in this State. D., a brother-in-law, residing 


in this State, writes to L. that he would take the land at a fixed price of 
10 dollars per acre, or to put his price per acre on the land and he would 
sell it for what he could above that sum and retain the balance as com- 
pensation and for expenses of sale. L. replies by letter that he is willing 
to take 10 dollars per acre. D. telegraphs that he would take the land, 
and sent him his two negotiable notes for the whole amount, which L. 
accepted and retained. Subsequently, and before the notes were due, D. 
sold the land for 20 dollars per acre. L. refused to make a deed upon 
D’s offering to pay off the notes, but it was agreed that the vendee of D. 
should pay off the notes, which was done, and the residue of the purchase 
money on sale between D. and the vendee, should be deposited in bank 
to await the result of the controversy between L. and D., and that the 
notes should also be deposited in bank. These notes were subsequently 
withdrawn from the bank by L., and were in his possession at the bring- 
ing of the suit. D. files his bill for a specific performance upon the part 
of L., charging a sale between L. and himself in the nature of what is 
called “optional contracts of sale.” L. claimed the transaction was one 
of agency on the part of D. The court below decreed that there was no 
sale between them, but allowed five dollars per acre as a compensation to 
D. for his services. L. appeals. HEnp: 


That it was a sale of the land between L. and D., at the price of ten 
dollars per acre; but inasmuch as D., in this court, did not insist 
on the error of the court below in decreeing that there was no sale, 
he thereby waived the error in the decree below in that particular, 
and it was affirmed. 


A contract is not stamped on its being made, but it is subsequently, after 
suit brought to enforce it, stamped by the United States collector of inter- 
nal revenue, and certified accordingly, and it is held that this stamping 
relieves from the necessity of considering the question of the validity of 
the contract for want of a stamp. 











898 _ COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Logan vs. Dils. 1870. 





This was a suit in chancery brought by William Dils 
against Samuel Logan, in the circuit court of Wood county. 
* The bill was filed at February rules, 1865. It alleged that 
the complainant resided in Wood county and the defendant 
in Missouri; that the latter was the owner, in 1864, of sev- 
eral tracts of land in Ritchie and Pleasants counties; that 
the complainant was then engaged in buying and trading 
real estate supposed to contain oil or valuable minerals; 
that he proposed, in a letter to the defendant written Sep- 
tember 27th, 1864, to buy the lands, either at a fixed price 
of ten dollars per acre, or to take the lands at the lowest 
rate or figures fixed by the defendant, the complainant to 
sell the land, and the excess above the price to be retained 
by, or belong to, the complainant, in the nature of what was 
sometimes called “optional contracts.” That the defendant 
replied to this letter under date of October 7th, that he was 
willing to take ten dollars per acre; that upon the receipt 
of this letter the complainant telegraphed to the defendant 
on the 17th of October, closing with the offer of ten dollars 
per acre, and drew his two negotiable notes, payable in sev- 
enty-five and one hundred days, for 9,395 dollars each, and 
forwarded them to the defendant, who received and accepted 
them in part performance of the contract, and requested a 
deed from the defendant; that on the last mentioned day 
the complainant sold the lands for twenty dollars per acre; 
that in a few days the defendant came to Wood county and 
expressed his gratification at the prospect of getting ten 
dollars per acre for lands which he had but recently offered 
at one dollar and fifty cents per acre; that afterwards, in 
December, 1864, the defendant refused to make a deed to 
the vendee of the complainant, at the request of the com- 
plainant, when the latter was willing to lift his negotiable 
notes, althongh not due, but was willing to make a deed to 
the vendee at the price of ten dollars per acre, adopting the 
contract of the complainant as his own, but refused to per- 
form the contract with the complainant; that it was then 
agreed that the vendee should pay off the notes of the com- 
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plainant, which was done, and that the residue of the money 
due on the contract between the complainant and the ven- 
dee should be deposited in bank to await the result of the 
controversy between the complainant and defendant, and 
that it was further agreed that the defendant should make 
a deed to the vendee for the lands at the price of ten dollars 
per acre, upon condition that the defendant would deposit 
the complainant’s notes in bank after they were lifted, but 
that the defendant afterwards took them out of the bank 
and still retained possession of them, although they were 
paid off under the agreement. The bill charged that the 
defendant denied any sale to the complainant, but had sev- 
eral times offered to pay him 10,000 and 12,000 dollars. It 
asked that the defendant be required to carry out his con- 
tract with the complainant, specifically, and that the sum 
of 18,835 dollars, on deposit in the bank, be decreed to the 
complainant, and the further sum of 19,000 dollars damages 
for the non compliance. 

The answer set up that the complainant was the brother- 
in-law of the defendant, and as such had done some business 
for him as agent in Wood county; that he had been absent 
for some time from that county, and was not aware of the 
rise in value of wild lands supposed to be valuable for oil 
purposes, and not thinking the complainant would conceal 
important information from him as to the true value of the 
lands, he wrote the letter of October 7th, 1864, not intend- 
ing it to be regarded as a contract of sale, but an indication 
of willingness to take the price named as he was then ad- 
vised as to the value of the land. 

The answer denied any contract for the sale of the lands, 
and alleged an agency simply in the complainant, and that 
he had. grossly misrepresented, deceived and misled the 
defendant, and had concealed important information with 
reference to the sale of the lands, and in violation of his 
confidential relations, &c.; that he well knew at the time 
he made the agreement with the defendant that he had 
already sold the lands at the price of 20 dollars per acre, 
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and if any contract had been made with the complainant it 
was void by reason of his fraudulent concealments and mis- 
representations. The answer also alleged that the pretended 
contract was not stamped with a revenue stamp as required 
by act of congress. The bill set out the letter of the defen- 
dant of October 7th, 1864, to which was annexed the cer- 
tificate of the collector of internal revenue, stating that, 
believing the instrument to have been issued without being 
stamped, through inadvertence, and not from any intention 
to defraud the revenue service, he thereupon caused the 
proper stamp to be affixed and canceled, on the 7th day of 
June, 1865. 

In October, 1865, the court below decreed that there was 
no valid contract of sale between the parties, and therefore 
a specific performance was refused, but the cause was re- 
ferred to a master to report the compensation for the servi- 
ces in making the sale that was due the complainant, with 
leave for either party to introduce proof in relation thereto. 
The master reported in March, 1866, an allowance of ten 
per centum on the gross sum realized. The complainant 
excepted to the report. Considerable testimony was taken 
by the master on the question of compensation, of promi- 
nent real estate dealers and others, which was quite con- 
flicting. The court sustained the exceptions and decreed, 
in June, 1866, that the complainant be allowed the sum of 
five dollars per acre for services in making the sale, which 
amounted to 9,120 dollars. 

The defendant filed a bill of review, alleging that the 
subject of the decree last mentioned, i. e., the compensation, 
was plainly inconsistent with the whole object, scope and 
design of the bill, and therefore it was erroneous, as the 
basis of relief granted was not set forth in the bill. 

To this bill the complainant demurred, and the demurrer 
being sustained, it was dismissed. 

The defendant appealed to this court. 

The evidence upon which the question involved, as to 
whether it was a sale or not by the defendant to the com- 
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plainant, was mainly letters and a telegram, which are as 
follows: 

‘¢ PARKERSBURG, September 27, 1864. 
“SamvueE.t Logan, Esq., | 

: Palmyra, Missouri: 

“‘ Dear Sir: I have been expecting a letter from you for 
some time, but have not heard from you but once since you 
returned from Chicago, then you declined selling your 
French creek lands. I have not sold any more lands since 
I last wrote, but have rather a big thing on hand. I have 
been trying to throw all of yours, Patterson’s, and my own 
into a company’s hands, at a big price, and they propose to 
take the land and pay all it is worth, in cash, and then want 
us to take stock in the company. It is the way that fortunes 
have and are being made. I could have made some money 
out of your Cow creek and Goose creek land, by taking a 
third party, who is operating with those companies, but 
you — to oil them right well to get them to work for you. 
Now how much will you take all around for your land, per 
acre, and allow me what I can make over, for the contingen- 
cies? Will you take 10 dollars per acre for both tracts? 
Of course cash in hand when the deed is made. I do not 
know that I can get it, although I have no offer for it yet. 
Patterson talked to me as if he would be very glad to take 
that, though he said that you had offered him your half for 
$1.50 per acre. Now he has authorized me to sell his with 
yours, if I can make the sale, at whatever rates that I sell 
yours at. Now put your limit at whatever you will take, 
allowing me the balance to cover the use of the expenses of 
sale, &c., and if any purchasers come there after it, do not 
sell unless you are getting perfectly satisfactory figures. 
The way that I have been working and figuring for some 
time, I believe I can make about as much money out of it 
now as anybody else who does not buy to go into a compa- 
ny. Now if you want to sell it, I think that I can get $10 
per acre for it all, especially if I can work it into a compa- 
ny, and perhaps make expense of selling besides. Money 

VoL. Iv. 26 
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is nothing here now with oil men. * * “Write and put 
your limit on, and if I can gouge those fellows for my own 
benefit I shall do it. Yours, truly, 

Wim Dis.” 


The reply of the defendant to this letter, is as follows: 
‘“Patmyra, Mo., Oct. 7th, 1864. 
“Wm. Dis, Eso., Parkersburg: 


“ Dear Sir: Your favor of the 27th September has just 
been received, after being out 10 days. I wrote yesterday 
concerning a claim I had in Pleasants county office, on J. 
H. Henderson; in reference to the French creek and Goose 
and Cow creek lands, I am willing to take $10 per acre, and 
if you can get up any kind of an arrangement by which 
you can skin some of those northern chaps, go on, 1 am 
willing. From the tone of your letter I suppose you must 
have a pretty good show, either to sell it or put it into a 
company at a good figure. I hope you will be able to make 
a good sale. Should any purchaser come out here to pur- 
chase, of course I would do nothing until I heard from you. 
This much I would say, however, that before going into a 
company, you might telegraph to me how you proposed 
going in, and should [ decline, would telegraph you imme- 
diately on receipt of your dispatch, or should you have any 
other private arrangements on hand, and my presence 
should be needed, I might come on. [ leave that all to 
you. Iam perfectly willing to take $10 per acre, should 
you make a sale. Good deal of excitement still existing all 
over the State. Hoping soon to hear from you either by 
telegraph or letter. Yours, very truly, 

Sam’L Logan.” 

[stamp. 8.R.D., June 7, ’65.] 

*¢ COLLECTOR’sS, OFrFIcE, 8p District, W. Va. 
“June 7th, 1865. \ 

“Being satisfied that the instrument herewith annexed 
was not stamped at the time of issuing it through any inten- 
tion to defraud the United States revenue, but that the 
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omission was through mere inadvertance, I have, therefore, 
this day, caused the proper stamp to be affixed and can- 
celled. S. R. Dawson, 

i‘ Coll’r 3d Dist. West Va.” 





[co AW 
S. R. Dawson, 
COLLECTOR INT. REV. 
3D DISTRICT, W. VA. 


Tes ei 
ge 





The telegram of the complainant in response to this, is 
as follows: 

‘¢PaLMyRA, Oct. 18, 1864. 

“[By telegraph from Parkersburg, Va., Oct. 18, 1864. ] 
“To SamvugEL L. Logan, 

‘¢ Sir :-—I will take your Trunk creek and Goose creek land 
at your offer, ten (10) dollars per acre, and have sent my 
negotiated note to you on seventy-five (75) and one hundred 
(100) days, for the amount, and will send draft for five hun- 
dred (500) dollars, to be credited on the first note. Send 
me the deeds immediately, reserving lien till paid. Answer 
immediately as I have to go away. I will write in full. 

Wm. Dits.” 

There were three other letters of the complainant filed 
with the answer, written respectively on the 7th, 10th and 
14th of October, all urging the defendant to close the mat- 
ter, as “oil men” could not wait; to execute papers and 
deeds, as the ‘oil fever” might go down. The last, written 
October 14th, contains this expression: “If you want to 
sell it to me, as I propose, send on the deeds as soon as 
possible; if not, send the power authorizing me to make 
the deed, and I will sell it for you and make you grease me 
well for it.” 


Hon. Geo. H. Loomis, judge of the circuit court of Wood 
county, presided on the hearing of the cause. 


J. M. Jackson and D. Lamb for the appellant. 
Lee and Hutchinson for the appellee. 
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Brown, President. 

I have failed to find, in the facts of this cause, proof to 
satisfy my mind of the existence of the relation of princi- 
pal and agent, or any relation of trust and confidence, other 
than kinship between the appellant and appellee, relative to 
the land in question, at the date of the letter of September 
27th, 1864, by the appellee Dils to the appellant Logan. 

In the letter of Dils to Samuel Logan, of September 27th, 
1864, and Logan’s reply thereto, of October 7th, 1864, and 
Dils’ response by telegraph, of October 18th, 1864, and the 
receipt and retention by Logan, of the notes for the price 
asked by him, which were sent him by Dils, with the other 
evidence in the cause, I think it is clearly manifest what 
the parties understood and intended. One had land, and 
the other had facilities for selling it at a speculative price. 
One said, in brief, fix your price, and I will sell your land 
if I can, at that price, and as much more as I can get, 
taking the chances for my compensation in the excess above 
the limits you thus prescribe. The other, in effect, said in 
response, I will take 10 dollars per acre, and you can sell it 
at your own cost at that price, and as much more as you 
can get, finding, however, your sole compensation for ser- 
vices and costs in the excess you may be fortunate enough 
to obtain, and on receipt of the price, I will convey with 
general warranty to the extent of the amount received by 
me. 

It was not in the contemplation of the parties, that Dils 
should become the agent, in the ordinary sense of the term, 
of Logan, and bound as such to disclose the knowledge he 
might acquire, or be controlled by the principal in the mode 
of effecting the contemplated sale. But it is very manifest, 
that it was their intention and understanding to make what 
is popularly called “an optional contract,” in which the par- 
ty giving and the party receiving the option, stand to each 
other in the double relation of seller and buyer, and prin- 
cipal and agent. In the latter relation, the party receiving 
‘the option and acting strictly within the prescribed author- 
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ity, may make sale of the land and bind the principal to 
execute the contract; and in the former relation he is not 
bound to make known either his information or the mode 
of his proceeding. The price being fixed, as respects the 
vendor, he has no interest beyond that in the subject mat- 
ter. His interest in having the sale effected being secured 
by being allied with the interest of the party receiving the 
option, whose only remuneration and indemnity is in the 
excess of price to be obtained by his efforts. 

Taking them together, Dils’ letter of September 27th and 
Logan’s reply to it, and the sale made by virtue of it, and 
the receipt of the prescribed price of 10 dollars per acre by 
Samuel Logan from the purchaser, the result, in my opin- 
ion, was a complete contract by which Dils became entitled 
to the excess, as the product, no less than the reward of his 
own efforts. 

The bill and answer together set forth the said letters and 
sale, and the prayer is for specific execution, and the pay- 
ment of the said excess of price, and for general relief. It 
is true, the bill draws another conclusion from the same 
facts, and charges it to be a sale direct or absolute from the 
defendant Logan to the complainant Dils, for 10 dollars per 
acre, and a successive sale by him to the ultimate purchaser, 
William A. Logan, for 20 dollars per acre. And I am free 
to confess that I think this view of the case, justified by the 
subsequent conduct of Samuel Logan, who may be taken 
to have acquiesced in, and assented to, the modified accep- 
tance of his offer as stated in complainant’s telegram of 
October 18th, 1864, by retaining and refusing to deliver up 
the notes of complainant for the stipulated price of 10 dol- 
lars per acre, and also by his refusal to make the convey- 
ance with general warranty for the whole amount of the 
purchase money, which he should have done on his own 
pretension that Dils acted merely as his agent in making 
the sale at 20 dollars per acre. 

I think, therefore, that in either aspect of the case, the 
circuit court erred in refusing to the complainant the full 
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relief prayed for, but this error is not insisted on by the 
appellee, and the appellant has no right to complain of it, 
as it is an error in his favor, and not against him. 

The bill of review, which was rejected, was based on the 
assumption that there was no such contract as stated, and 
that therefore the prayer for specific execution and for gen- 
eral relief would not warrant the relief granted, of com- 
pensation for services rendered as agent merely. 

But in the view above taken of the contract resulting 
from the facts stated in the pleading, I think it was not only 
competent to the court to grant the relief it did, but the 
entire relief also, as claimed by the complainant, and to 
which he was entitled in either aspect of the case. 

It is also objected that the contract was not stamped, and 
was therefore void. A satisfactory answer to the objection 
is, that it was stamped by the United States collector of in- 
ternal revenue, and his certificate thereof endorsed on the 
letter of October 7th, 1864, which relieves from the neces- 
sity of considering the question of validity for want of a 
stamp. 

This view of the case in effect disposes of all the objec- 
tions taken by the appellant to the decree of thg court 
below; and the error as against the appellee, being waived, 
the decree should therefore be affirmed, with costs and 
damages to the appellee. 


MaxwELL and Berksuire, J.J. Without concurring in 
all the reasons of the President, concurred in the conclusion 
that the decree should be allowed to stand. 


DECREE AFFIRMED. 
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WHAbeeling. 


*Absent, Brown, President. 
MILTON PARKER vs. JOHN N. CLARKSON, ef al. 
January Term, 1870. 


1. C.’s real estate is encumbered with liens, and a suit is pending to enforce 
them. Pending the suit C. dies, leaving four heirs. H., a daughter, 
married S. H. E.; and there is a marriage settlement investing in J. A. E., 
a trustee, the real estate inherited by the daughter, H., for her sole and 
separate use. In the pending suit a decree is rendered by the circuit 
court of Lynchburg, in 1854, against her trustee, for the one-fourth of 
the liens against the real estate of which her father, C., died seized. S. 
H. E., her husband, and J. A. E., her trustee, with the consent and ap- 
probation of the husband, join in a deed to J. N.C. for two tracts of land in 
Kanawha county, included in the marriage settlement, and against which 
the decree was rendered; and a lien is retained in the deed for 11,000 
dollars, the whole of the purchase money, and a deed of trust was exe- 
cuted by J. N.C. at the date of the deed, to secure 9,600 dollars, parcel of said 
purchasemoney. J. N.C. never paid all the purchase money, and became 
involved, and executed sundry deeds of trust on his lands, and judgment 
liens were also obtained against him. Hetp: 


I. That the lien of the decree against E., the trustee, resting on the 
estate conveyed in the deed of settlement, was paramount to the 
rights and title of the grantors and cestui que trust therein, and 
the provisions of the deed of settlement could not be carried into 
effect, as to any part of the property, so long as the lien remained 
unsatisfied, and they could neither sell it for the purposes of rein- 
vestment, nor could the cestwi que trust enjoy the rents and profits, or 
any part thereof, for at least five years, and under the circumstan- 
ces, it was clearly competent to sell a part of the estate and dis- 
charge the lien, in order that the residue might be enjoyed by the 
cestui que trust, and in doing so, there was no violation of the spirit 
of the deed of settlement, at least none that the cestui que trust 
could be heard to complain of. 





*He was interested in the result. Judge Irvine, of the VIII circuit, was 
called to the bench. 
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II. That J. N. C. having paid into the Savings Bank at Lynchburg, 
and to the receiver of the circuit court of Lynchburg, the amount 
of the sum secured by the trust deed executed by him to the trus- 
tee, J. A. E., a part of which payment was made with the consent 
of the trustee, to discharge the lien decreed by that court against 
the lands conveyed him by the trustee and the cestwi que trust and 
her husband, the lien of the trust thereby became discharged, and 
the lands were subject to the claims of the creditors of J. N. C. 


III. That J.N.C. should be charged with the amount of the purchase mo- 
ney, 11,000 dollars, and credited with the amount he paid at sun- 
dry times into the bank, to the credit of the decree of the Lynch- 
burg court, 11,847 dollars and 16 cents; and the residue of the 
purchase money should be paid to the trustee of the cestui que trust, 
to be held for her use according to the provisions of the marriage 
setilement. 


2. The deposition of a party to a suit is taken before the passage of the act of 
February 7th, 1868; exceptions were taken to the deposition on account 
of the incompetency of the witness, by reason of interest in the result of 
the suit at the time the deposition was taken, but as that objection has 
been removed by the act aforesaid, and as the deposition when read on 
the hearing could have no more weight than if taken since the passage of 
the act, making the witness competent, no good reason exists why the depo- 
sition should be retaken, and it may be read on the hearing of the cause 
after the passage of the act. 


In December, 1865, Milton Parker filed his bill in the 
circuit court of Kanawha county, against John N. Clarkson 
and others, to enforce the lien of sundry judgments obtain- 
ed by him against said Clarkson before that time in the 
county and circuit courts of Kanawha county, against two 
tracts of land in the county aforesaid, conveyed to him on 
the 10th of April, 1855, of 295 and 23 acres, respectively, 
by Samuel H. Early and wife, and Jubal A. Early, as trustee 
for Henri Ann Early, wife of Samuel H. Early, in a mar- 
riage settlement between her and her husband. The bill 
further alleges that on the same day of the conveyance to 
Clarkson, to wit, on the 10th day of April, 1855, he execu- 
ted a deed of trust to Isaac Reed and William A. Quarrier, 
trustees, to secure to Jubal A. Early, trustee for Mrs. 
Clarkson, three notes of 3,200 dollars each, payable respec- 
tively, on the first day of January, 1856, 1857 and 1858, ex- 
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ecuted by John N. Clarkson to Jubal A, Early as trustee 
for the wife of said Clarkson; and that said three notes 
amounting in the aggregate to 9,600 dollars, was a balance 
of unpaid purcHase money on said two tracts of land, and 
that the same and every part thereof had been paid by 
Clarkson to Jubal A. Early, or to his order, and that the 
two tracts of land are unencumbered as to said purchase 
money. The bill further alleges that Clarkson purchased 
at public sale 120 acres of land in Kanawha county, sold as 
the property of E. V. Carr and others; that he failed to 
pay the purchase money, and that in June, 1865, the same 
was sold under a decree for the payment of the purchase 
money, at the price of 19,350 dollars, being four or five 
thousand dollars over the residue of the purchase money 
then due thereon. The bill asks that said surplus, which 
would come into the hands of commissioner Fayette A. 
Lovell, be paid by him to the credit of this suit. It is also 
alleged by the complainant that on the 3d of October, 1857, 
Clarkson conveyed to W. W. Newman, trustee, a farm in 
Kanawha county of 300 acres purchased by him of Richard 
H. Cralle, in which Cralle has a life estate; also, the farm 
of 120 acres lying near Charleston, purchased by himat public 
sale in trust; also certain slaves, cattle, hogs and horses in 
trust, to secure the payment of three single bills of date of 
the deed of trust—two of them for 2,000 dollars and the 
other for 1,500 dollars, with interest from date, executed by 
Clarkson to John G. Newman. That said Clarkson also, 
on the 16th of November, 1857, conveyed to John N. Mosely 
and Frederick N. Reed, the aforesaid 300 and 120 acre 
tracts, also a tract of 150 acres on which is erected salt 
works, and purchased by said Clarkson from Brayton Allen; 
also sundry slaves, hogs, cattle, mules and horses to secure 
Samuel A. Miller and John R. Johnson as said Clarkson’s 
sureties in three several bonds bearing date on the 14th of 
November, 1857, for the sum of 2,2334 dollars each, and 
payable in nine, sixteen and twenty-four months after date, 
and payable to Fitzhugh C. Hedrick and J. M. Laidley, 
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commissioners, and being for the purchase money of the 
tract of land, furnace, &c., sold to Clarkson by the afore- 
said commissioners in the suit of Carrick’s adm’r and others 
v. Warth, English and others. It is alleged*in the bill that 
said Clarkson claims title to and really owns the Allen 
tract of land and salt works, mentioned in the aforesaid 
trust deed, except one-third thereof, the dower interest of 
Mrs. Allen, the wife of the vendor of Clarkson, which was 
exposed to sale and purchased by her. It is also alleged 
in said bill that the deed of trust executed by Clarkson to 
W. W. Newman on the 120 acres near Charleston, and cer- 
tain negroes, to secure W. G. Newman the 2,500 dollars, has 
been satisfied, and the amount due W. G. Newman paid, 
and that the surplus arising from the sale of said 120 acre 
tract is unencumbered, and that the slaves mentioned in 
said deed of trust were carried by John N. Clarkson out of 
the State of Virginia, with the consent and approval of W. 
W. Newman, the trustee, and that said slaves were more 


than sufficient to satisfy said trust, and that even if said . 


single bills were unpaid, John G. Newman has forfeited all 
right to be secured by said surplus arising from the sale of 
the land. It is further alleged that subsequent to the ren- 
dition of two judgments against John N. Clarkson, the one 
in favor of the complainant for 1,486 dollars and 76 cents, 
and the other in favor of James Ogbourne for the use and 
benefit of the complainant for 400 dollars, the said John 
N. Clarkson executed a deed of trust to John J. Williams 
as trustee, conveying large real and personal property to 
secure certain creditors, including the complainants’ last 
named judgments; that the trustee removed to California, 
and no sale has been made under the trust deed, and 
that a large portion of the debts chargeable on the proper- 
ty embraced in said trust have been paid; but that no por- 
tion of complainant’s judgments have been discharged— 
and that subsequently to the execution of said last named 
deed of trust, said Clarkson conveyed a lot of 1# acres in 
the town of Charleston, embraced in said trust, and sold to 
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him by Donnelly and wife, by deed bearing date 5th of No- 
vember, 1851, to Thomas R. Swann. Swann conveyed the 
same to Mayes, and Mayes to Young; and that subsequent 
to the execution ‘of said trust deed, John N. Clarkson con- 
veyed all the property described in said trust deed as pur- 
chased by him of James M. Laidley and Ann, his wife, by 
deed bearing date 6th of September, 1851, and of Harrick 
and wife, and Elizabeth Carr and Sarah Carr, by deed of 
10th of May, 1851, to Samuel Ruffner, and said Ruffner after- 
wards conveyed the same to George Jeffries—all of which 
conveyances subsequently, by the execution of said trust 
deed are alleged to be null and void. It is also claimed 
that the Allen tract of land and salt works are embraced in 
the deed of trust to Williams, and that the judgments of 
complainant aforesaid constitute a first lien on the same, 
excepting the dower interest aforesaid, and prays that the 
same may be sold and said judgments satisfied, &c., and 
prays an account may be taken, &c. 

At the April rules Samuel H. Early filed his answer in 
which he admits that he joined with his wife Henri A. 
Early and her trustee Jubal A. Early, in the deed to John 
N. Clarkson for the two tracts of land in the bill mentioned 
bearing date 10th of April, 1855, and also that the said Clark- 
son on the same day executed a deed of trust on the same 
lands to secure the payment of the 9,600 dollars balance of 
purchase money to said trustee, and denies allegations of 
the bill that any part of the same has been paid either to 
himself or wife or to the said trustee. Jubal A. Early, 
the trustee, also filed his answer at the April Term, 1868, 
in which the sale to Clarkson of the two tracts of land in 
Kanawha county are admitted, and the trust deed by Clark- 
son to Read and Quarrier to secure the payment of the 
purchase money of 9,600 dollars is also admitted, and the 
deed of marriage settlement between the said Samuel H. 
Early and Henri Ann Early is made part of his answer, by 
which in contemplation of said marriage the whole of the 
real estate inherited by said Henri Ann from her father; 
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Dr. John J. Cabell, was conveyed to respondent as trustee 
for the sole and separate use of Henri Ann during the co- 
verture of the intended marriage between herself and Sam- 
uel H. Early; and that the land in Kanawha county—con- 
veyed by himself and Samuel H. Early and wife to John 
N. Clarkson—was embraced in said marriage settlement, 
and that the agency of respondent in the sale to Clarkson 
was merely that of ratifying the contract by signing the 
deed, and being assured that the price agreed to be paid 
was a sufficient one. It is also shown in the answer that 
there was a suit of Meem against John J. Cabell and others 
pending in the circuit court at Lynchburg, Virginia, to sub- 
ject his real estate to the payment of certain liens against 
it; that at the death of said Cabell the suit was continued 
against the heirs, of whom there were four sets; that said 
suit was pending at the time of the conveyance aforesaid 
to Clarkson, and that a decree was rendered in said cause 
against each set of said heirs for the one-fourth of said 
liens, which made the amount to be paid by respondent as 
the trustee of Henri Ann, one-fourth of said liens which 
was specifically decreed in said suit against Henri Ann— 
payable in three installments. The land was sold to Clark- 
son for 11,000 dollars, and a lien for that sum was retained 
in the deed, but only 9,600 dollars, a part thereof, was se- 
cured by the deed of trust; and further that no part of said 
11,000 dollars has been paid, and the whole amount is 
claimed under the lien in the deed, and by virtue of the 
deed of trust. 

A decree was entered that Mrs. Henri Ann Early was 
entitled to recover of John N. Clarkson the sum of 11,473 
dollars and 26 cents, the residue of the purchase money 
aforesaid, which sum constituted the first lien upon the 
land, and in default of payment, commissioners were ap- 
pointed to sell the lands therein named, &c. 

It appears in the evidence that Clarkson had paid at sun- 
dry times, to the credit of the decree of Meem against Ca- 
bell’s heirs, into the Lynchburg Savings Bank, large sums 
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of money; and one of the errors in the decree of the 
circuit court of Kanawha in this case complained of is, 
that the court overruled the exceptions to the report 
of the commissioner which embraced an item of 1,400 
dollars, which was to have been paid in thirty days, the 
down payment on the sale of the two tracts of land, by 
Clarkson, and also an item of 4,600 dollars, an indebtedness 
of Clarkson to Early’s cestui que trust for personal property. 
The first item of which is acknowledged to have been paid 
by Samuel H. Early, agent for the trustee of Henri Ann 
Karly, but the payment of which is denied in the answer of 
Jubal A. Early, and for the whole of which a lien was re- 
tained in the deed to Clarkson. The second item was de- 
creed to constitute no lien against the real estate in ques- 
tion. 
From which decree complainant appealed to this court. 


Lee for the appellant. 
Bdmiston and Wm. Daniels for the appellees. 


Berksuire, J. In disposing of the questions arising in 
this case, I propose to consider them in the order in which 
they were made and argued by the counsel for the appellees. 
The first question discussed by them was the power and 
authority of the trustee and cestwi qui trust, under the deed 
of marriage settlement, to make the sale to Clarkson. This 
objection was made here for the first time, and it was earn- 
estly insisted that by the terms of this instrument, a sale is 
prohibited, unless for special purposes of reinvestment in 
the mode therein specified; that as it appeared that the 
rents and profits of the estate conveyed in the deed of set- 
tlement, were sufficient in five years to discharge the de- 
cree of Meem v. Cabell and others, it was not competent for 
the court in that case to have decreed a sale of the land so 
conveyed, or any part thereof, and consequently the sale to 
Clarkson was in direct violation of the deed of settlement 
under which the grantors held; that Clarkson was bound 
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to take notice of it at his peril; and that it was the duty of 
this court, in the application of the purchase money, to 
protect the interest of the cestui qui trust without regard to 
the interests of Clarkson or his creditors. 

In considering this question it is necessary to advert to 
the conditions of the estate conveyed, and the rights and 
power of the grantor in the deed of settlement at the time 
it was executed. It appears that this estate descended to 
the grantor and cesiui que trust, Henri Ann Early, from her 
father, Dr. John J. Cabell, who, it appears, was largely in- 
debted at the time of his death, (the debts, including inter- 
est, amounting to upwards of forty thousand dollars, after 
exhausting the personalty,) and that a suit by the creditors 
was pending in the circuit court of Lynchburg to subject 
the said estate to the payment of said debts at the time of 
the execution of the deed of settlement; and that subse- 
quently a decree was rendered separately against the four 
sets of heirs of the said Cabell for their respective portions 
of the debts amounting to the sum of 8,237 dollars and 52 
cents each, to be paid in three several installments, due re- 
spectively on the first of January, 1856, 1857, and 1858, 
and the lien previously existing on the real estate of said 
Cabell for said debts was expressly reserved in said decree. 

After the rendition of this decree, the deed from Jubal 
A. Early,. the trustee, Henri Ann Early, the cestui que 
trust and her husband Samuel H. Early, was made to Clark- 
son for the land in controversy. This deed recites the fact 
of the deed of marriage settlement under which the gran- 
tors claimed, and after referring to the decree of the circuit 
court of Lynchburg which constituted a lien on the whole 
estate conveyed in the deed of settlement, it is further re- 
cited that, “In the opinion of the trustee and cesiui que 
trust, it is advisable to sell a portion of said real estate in 
order to remove the lien aforesaid; the said Jubal A. Early 
and the said Henri Ann Early, with the approbation and 
consent of the said Samuel H. Early have sold,” &c. 

It is clear, therefore, that, as the lien, resting on the es- 
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tate conveyed in the deed of settlement, was paramount to 
the rights and title of the grantors and cestui que trust there- 
in, its provisions could not be carried into effect as to any 
part of the property so long as the lien remained unsatis- 
fied, as they could neither sell it, or any part of it for the 
purposes of reinvestment, nor could the cestwi que trust enjoy 
the rents and profits, or any part thereof, for at least five 
years. Under these circumstances, it seems to me it was 
clearly competent to sell a part of the estate and discharge 
the lien, in order that the residue might be enjoyed by the 
cestui que trust, and in doing so there was no violation of the 
spirit of the keed of settlement—at least none that the 
cestui que trust could be heard to complain of, as non constat 
her interest was thereby in fact (as she believed it would 
be) promoted rather than injured; and I am aware of no 
principle of equity that would tolerate so gross a fraud as 
would be practiced on Clarkson and his creditors, if his 
vendors were allowed, under the circumstances, to avoid 
the sale or require him to pay the purchase money over 
again. It was suggested that the children of the cestui que 
trust have an interest in this question and ought to have 
been made parties to this proceeding. But it is not per- 
ceived wherein they are injured or interested in this con- 
troversy. The mere possible interest which they might 
ultimately have in the property is clearly too uncertain and 
remote to make them necessary parties, or to enable them 
to defeat the provisions of the deed of settlement, in refer- 
ence to the sale of the estate. 

The next question in the order is the payment made by 
Clarkson on the purchase of the land in controversy. In 
considering this question, it is proper, in the first place, to 
dispose of the exceptions taken to the depositions of D. J. 
W. Clarkson, and James M. Laidly. These depositions 
were regularly taken and filed in the cause before the pass- 
age of the act of February 7th, 1868. The only objection 
taken to them was the incompetency of the witnesses on 
account of their interest in the result of the suit, at the 
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time the depositions were taken; but as that objection has 
since been removed by the act aforesaid, and as the deposi- 
tions, when read on the hearing, could have no more weight 
than if taken since the passage of the act making the wit- 
nesses competent, no good reason is perceived why they 
should have been excluded and the parties required to go 
through the formality of retaking them. 

I am of. opinion, therefore, that depositions regularly ta- 
ken and filed in a suit before the passage of the act before 
cited, if there be no other objection than the interest of the 
witnesses in the subject matter of the suit, fall directly with- 
in the spirit and policy of the act, and may be read on the 
hearing of a cause after its passage. 

From the evidence in the record it clearly appears that 
Clarkson, at sundry times, made payments by deposit in the 
Citizens’ Savings Bank at Lynchburg, to the credit of the de- 
cree of Meem v. Cabell and others, to the amount of 11,847 
dollars and 16 cents. The three last payments of 2,500 
dollars, 1,500 dollars, and 300 dollars, it appears were made 
to Charles R. Slaughter, who, it is stated in the answer of 
Jubal A. Early, was the receiver in the case of Meem v. 
Cabell and others, and by whom it seems the money was de- 
posited in said bank. These payments, it also appears, 
were made to said Slaughter with the knowledge and con- 
sent of the trustee Jubal A. Early. The remaining ques- 
tion is the proper application of the money so paid by 
Clarkson into the bank at Lynchburg. It was earnestly 
and ably insisted here that these payments, if allowed at 
all, should be applied, first, to the payment of the debt of 
4,600 dollars due from Clarkson to Samuel H. Early for 
the personal property purchased of him by Clarkson, men- 
tioned in the contract between him and Samuel IH. Early 
for the sale of said real estate and personal property of the 
9th of April, 1855. Second, to the payment of the 1,400 
dollars, being the first installment of the purchase money 
for the land in controversy, which was not included in the 
deed of trust.on said land executed by Clarkson to secure 








, Rad 1 


of mea Ff cot 


— - ee tO Or FO RCO OO DUC SCD], 


nao. 2. oo, sf ti mm fot Fd mn ot OO HhOCOelCc eeeetlUMm,lUlC(i SNC eC Pr 








COURT OF APPEALS OF WEST VIRGINIA. 417 








Jan’y Term, Parker vs. Clarkson et al. 1870. 





the residue of said purchase money. And it was also 
maintained that the excess of the money so paid to the credit 
of the Meem decree over and above the amount of the 
same, was an improper payment and misapplication; and 
that Clarkson should be charged with the same. 

First, as to the debt of 4,600 dollars: There is no evi- 
dence in the record showing or tending to show that Clark- 
son had any authority to pay it, by depositing it in the bank 
to the credit of the Meem decree; and it would be, I think, 
a violent presumption to assume, in the absence of all ev- 
idence of authority, that he did do so. But on the other 
hand, the deed under which Clarkson claimed distinctly 
admonished him of the existence of the lien on the land 
conveyed to him and for the extinguishment of which it is 
therein expressly recited the sale and conveyance were 
made; and it was therefore his plain duty to apply the pur- 
chase money to the discharge of the said decree with or - 
without the consent of his vendors; and the reasonable 
presumption is that he did apply it accordingly. 

Second, as to the 1,400 dollars: In the contract between 
Samuel H. Early and Clarkson, and in the deed to the lat- 
ter for the land in controversy, the consideration is stated 
to be 11,000 dollars, and a lien is expressly reserved in the 
deed for the whole amount of purchase money. This deed 
bears date on the 10th of April, 1855, and on the same day a 
deed of trust was executed by Clarkson on the lands so 
conveyed to him, to secure 9,600 dollars of the purchase 
money (being the residue after deducting the 1,400 dollars) 
due in three equal installments, payable as before stated, on 
the Ist day of January, 1856, Ist day of January, 1857, and 
first day of January, 1858, with interest from date, thus 
corresponding with the installments of the Meem decree. 
But no reference is made in the trust to the 1,400 dollars 
which, by the contract, was to be paid in thirty days. The 
trust deed, however, bearing the same date of the deed to 
Clarkson, it appears, was not admitted to record until the 
8d of July following. 
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The answer of Jubal A. Early expressly denies the pay- 
ment of the 1,400 dollars, as well as the authority of Samuel 
H. Early to receive it, while the answer of Samuel H. Early 
as expressly admits the payment of the same. The fact 
that the deed of trust was not admitted to record until some 
three months after its date and the date of the deed to 
Clarkson, and nearly two months after the 1,400 dollars 
were due, and does not secure the same, coupled with the 
admissions of Samuel H. Early, and other circumstances 
disclosed in the record, are certainly sufficient to create a 
strong presumption of the payment of the 1,400 dollars to 
Samuel H. Early. But, in my judgment, they are not suf- 
ficient to overcome the effect of the deed for the land, and 
the answer of Jubal A. Early, nor is avy authority shown 
in Samuel H. Early to receive it. It was suggested that 
the letter of Clarkson to 8. A. Miller, dated the 16th of 
November, 1867, which is found in the record, ought to 
have a controling influence on the question of the applica- 
tion of the payments made by Clarkson as aforesaid. If 
it were competent evidence, it seems to me, no such im- 
portance could properly be attached to it. There seems to 
be a studied indefiniteness in his statements, which would 
greatly impair, if it did not wholly divest them of any 
weight. He states in general terms that it was his purpose 
and intention that all the payments made by him on the 
purchase of the said real estate and personal property, 
should be applied first to a debt due Samuel H. Early per- 
sonally and individually, and the residue of the payments 
to the discharge of the purchase money for the real estate. 
But he fails to state the amount paid, and when, where, and 
to whom it was paid. 

But, it is not perceived upon what principle of law the 
‘unsworn Written communication of a defendant who had 
failed to answer, to a third party, after the institution of the 

‘suit, could be received as evidence against any party to the 
suit, and in my judgment this letter is clearly inadmissable 
as evidence in this case. 
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Third, as to the excess paid beyond the Meem decree: 
The deed of settlement provides that whenever it is deem- 
ed expedient for the purpose of reinvestment, a sale of the 
real estate, or any part of it, may be made, and bank stocks 
or bonds of any of the States or the United States, are to 
be purchased with the proceeds of such sale. From this, 
I think it is clearly implied that the purchase money, in the 
event of a sale, would have to be paid to the party entitled 
to purchase the stocks or bonds, and to make such invest- 
ments, and to do which, it is evident, would require both 
time and discretion; and in such cases I think the authori- 
ties are clear that the receipt of the money by the trustee 
is good, and will exonerate the purchaser. Drewet et uz. 
v. Willshire, 3 Swanton Chy. Reps., 698; Balfour v. Wel- 
land, 16 Ves.; 3 Sug. on Vendors, 100; 2 Tucker 451-2; 2 
Story, § 1134. 

The result of the foregoing views is that, in my judg- 
ment, Clarkson should be charged with the whole amount 
of the purchase money for the real estate (11,000 dollars,) 
and have a credit for the 11,847 dollars and 16 cents, the 
amount paid at sundry times into the bank at Lynchburg 
to the credit of the decree of Meem v. Cabell and others, and 
that the residue of the purchase money for the real estate 
should be paid to Samuel H. Early, as trustee for said 
Henri Ann Early, to be held for her sole and separate use 
according to the provisions of the deed of marriage settle- 
ment. Iam of opinion to reverse the decree and remand 
the cause to the circuit court for further proceedings to be 
had therein in accordance with the principles above indi- 
cated. 


The other Judges concurred. 


DECREE REVERSED. 
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Wheeling, 


ALLEN T, Caperton vs. WiLLiAM A. BALtarD, ADM’R. 


January Term, 1870. 


1, The question of “belligerent rights” and pardon by the President of the 


United States, determined as in the case of Caperton vs. Martin, infra. 


2. When a plea, replication, or subsequent pleading concludes to the country 


the adding of the similiter being all that is necessary to complete the issue, 
the omission to do so is not error after verdict which will avail in the 
appellate court. But it is otherwise when the plea, replication, &., con- 
cludes with a verification, and without anything more, a trial is had and 
a verdict or judgment rendered without any issue on such plea or repli- 
cation. 


8. C., as provost marshal of the confederate authorities, for Monroe county, 


ordered a confiscation and sale of the property of B. Prior to the sale, 
on the application of one of the sons of B., (the latter having abandoned 
his home and gone into the federal military lines), C. promised to post- 
pone the sale, but did not do so, and subsequently told the son that he had 
met L. an assistant provost-marshal for the county, who told him, C., 
that he, L, was going to leave the county, and could not conduct tke sale 
if it were postponed, whereupon C. had directed him to proceed with it. 
On the trial of an action for the illegal seizure and sale of the pro- 
perty, after the foregoing had been proved, C. offered to prove the contents 
of a letter to L. directing him to postpone the sale, and also proof that 
the letter was mislaid or lost. Her xp: 


That the evidence was properly excluded by the court below. 


4, The judge of the circuit court stated during the trial, on a motion to offer 








certain testimony which was objected to, certain facts as being within his 
own knowledge, and upon objection that such statements were made in the 
presence of the jury, he instructed the jury that the statements he made 
on the motion were not to have any effect on them as to any questions of 
fact in the case; and were instructed to disregard them. He also told 
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courfsel that he made the statements simply to further explain his ruling 
on the motion to exclude the evidence. HELp: 


That the statements thus made were not sufficient ground for reversing 
the judgment. 


5. The granting of letters of administration by the county court of Monroe 
county, in 1863, was an act of a tribunal in rebellion against the United 
States, and hence illegal and void, and it was not necessary to set aside 
such letters of administration by a competent court in order to give effect 
to an administration granted by a competent tribunal. 


6. An executor de son tort is bound by, and will be held responsible for, his 
acts; and those knowing his true character may likewise be bound by 
their dealings with him. But such acts cannot bind the rightful execu- 
tor, and others interested, except in so far as his acts are proper and legal, 
unless they have assented to, or acquiesced in, his illegal acts. 


7. At the sale in this case, J. A. B., one of the distributees of B., the decedent, 
purchased a portion of the property, and subsequently, in 1863, the net 
proceeds of the sale was paid him as administrator appointed by the 
county court of Monroe county, in 1863, by order of the confederate au- 
thorities. And it is held that, in legal contemplation, the purchase of J. 
A. B. must be regarded, in the absence of evidence, as a purchase for the 
father, he being alive at the period of the sale, or that the property was 
in fact returned to or came into his possession, as a sale to any other per- 
son, and consequently, it was a legal conversion of the property by the 
defendant to his own use. 


This was an action of trespass on the case for illegal sei- 
zure and sale of the property of the plaintiff’s intestate, 
William Ballard, deceased, by the defendant, Allen T. Ca- 
perton, brought in Monroe county. The summons was 
returnable to June rules, 1866. The declaration alleged 
that the defendant, on the 20th day of December, 1862, 
unlawfully seized the cattle, horses, agricultural implements, 
grain, &c., of the plaintiff’s decedent, and converted the 
same to his own use, and caused, ordered and procured 
others to dispose of the same to their own use, &c. 

The defendant filed six special pleas. The first plea alleged 
that the plaintiff was not the administrator of the decedent. 
The second plea, after craving oyer, alleged that adminis- 
tration had been granted to one John C. Ballard, by the 
county court of Monroe county, in February, 1868. The 
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third plea was the general issue. The fourth plea was sub- 
stantially the plea of “belligerent rights,”’ and alleged that 
the defendant was acting as provost-marshal for the confed- 
erate authorities, in Monroe county, and that the property 
was confiscated in accordance with the laws and practices 
of such authorities. The fifth plea was a pardon for all 
offenses committed by the defendant during the rebellion, 
granted by the President of the United States. The sixth 
plea purported to be accord and satisfaction, and alleged that 
the net proceeds of the sale of the property had been paid 
to the administrator of the decedent, on the 20th day of 
July, 1863, and had by him been accepted in full satisfac- 
tion of the grievances, &c. 

The plaintiff replied to the first plea, that he was the 
lawful administrator of the decedent; to the second, that 
the letters of administration to John C. Ballard were gran- 
ted by a court in rebellion against the United States, and 
were null and void; to the third, generally. He demurred 
to the fourth and fifth pleas. He replied specially to the 
sixth plea that, at the time of the payment, July 20th, 1863, 
the same was not made to the lawful administrator of the 
decedent, nor to any one else having authority to receive 
the same, and concluded to the country, but no: similiter 
appears to have been added. The circuit court sustained 
the demurrer to the fourth and fifth pleas. A trial was had 
in July, 1867, and a verdict rendered for the plaintiff for 
1,258 dollars. 

The plaintiff, William A. Ballard, obtained letters of ad- 
ministration on the estate of the decedent, in the circuit 
court of Monroe county, in April, 1866, as appeared from 
the evidence. 

The first bill of exceptions taken by the defendant during 
the trial, disclosed that, after the plaintiff had introduced 
testimony tending to show the seizure and sale of the pro- 
perty, by one Wilson Lively, assistant provost-marshal for 
the county of Monroe, and that the goods were so seized 
and sold by the order of the defendant, then provost-mar- 








1 Ga 1 


— © -e et ~~ Cp 


a ee” ee ee ee i al i.) | e)6 (ee a | 6! oe: 6 a | 6 














COURT OF APPEALS OF WEST VIRGINIA. 423 





Jan’y Term, Caperton vs. Ballard, adm’r. 1870, 





shal for Monroe county, and also tending to show that John 
C. Ballard, a son of the plaintiff’s intestate, had applied, 
prior to the sale, to the defendant, to postpone the sale, and 
he had promised to do so, but had not done so, and that 
after the sale he had met the defendant who admitted that 
he had promised to postpone the sale, but afterwards meet- 
ing with Lively the latter had informed him that he was 
about to leave the county and could not conduct the sale if 
it was postponed, and he had then directed him to proceed 
with the sale. Whereupon the defendant, for the purpose 
of showing that he had directed a postponement of the sale, 
offered to prove the contents of a letter addressed to Lively 
in his lifetime, by the defendant, in his character of provost- 
marshal, in which he claims to be able to show that he had 
directed a postponement of the sale, together with proof of 
the loss of the letter. The court refused the permission to 
prove the contents of this letter, and the defendant excepted. 
The second bill of exceptions was taken to a statement made 
by the Judge presiding when the case was tried, in his re- 
marks on overruling the motion of the defendant to prove 
the contents of the letter mentioned in the first bill of ex- 
ceptions. The Judge stated that, in 1862 and 1863, he 
resided only three miles from the provost-marshal’s office 
of Monroe county, and to some extent was both historically 
and practically familiar with the duties and proceedings of 
that office, and that in deciding the application under con- 
sideration, the court could not close its eyes to what it thus 
knew; that the office was well organized and conducted 
with strictest discipline, and that the assistant provost- 
marshals, as well as the provost or police guard of that office, 
were all subordinate to the authority of the provost-marshal. 
To which statement, in the presence of the jury, the defen- 
dant objected; whereupon the court stated to the jury that 
no statements made by the court on the motion could have, 
or were intended by the court to have, any effect upon the 
jury, as to any questions of fact in the case, and that the 
jury would understand the court as instructing them to dis- 
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regard all such statements, and at the same time distinctly 
stating to counsel that the court simply adverted to the 
matter in further explanation of the grounds of its opinion 
overruling the motion. To the making of the statement 
in the presence of the jury, the defendant excepted. 

The third bill of exceptions was taken because the court 
refused to permit a pardon granted to the defendant by the 
President of the United States, for offenses committed by 
him during the rebellion, to be offered in evidence. 

The fourth bill of exceptions contained the evidence in- 
troduced by the parties, and the instructions to the jury 
asked by the defendant. It appeared from the evidence, in 
addition to what has been heretofore stated, that the pro- 
perty of the decedent was seized by Lively by order of the 
defendant, who claimed to have been acting under orders 
from the confederate headquarters, requiring provost-mar- 
shals to confiscate the property of all citizens who abandoned 
their homes and gone within the federal military lines; that 
the decedent went within the federal lines on account of his 
loyalty to the United States government, and his property 
was publicly sold for confederate money, and that John C. 
Ballard, one other of the distributees of the decedent, (who 
was then living, but soon after died), purchased a portion of 
the property, and paid the price thereof in confederate mo- 
ney to Lively. The defendant offered evidence tending to 
show the qualification of John C. Ballard as administrator 
before the county court of Monroe, in 1863; also, that John 
C. Ballard, as such administrator, had been paid the net 
proceeds of the sale in July, 1863, under an order of the 
war department of the confederate authorities. That the 
county of Monroe was under martial law, proclaimed by the 
confederate authorities at that time. 

The first instruction asked by the defendant was to the 
effect, if the jury believed that the estate of the decedent 
had been committed to John C. Ballard by the county court 
of Monroe county, composed of three justices commissioned 
in 1860, that such appointment as adminstrator was suffi- 











COURT OF APPEALS OF WEST VIRGINIA. 425 





Jan’y Term, Caperton vs, Ballard, adm’r. 1870, 





cient to authorize him to act as such until the same was set 
aside by a court of competent jurisdiction. The second in- 
struction asked that, if the plaintiff was entitled to recover 
at all, the amount paid to John C. Ballard, by Lively, ought 
to be deducted therefrom by the jury. The third asked 
that, if the jury believed that the distributees of the dece- 
dent, at the sale of the property, purchased any part of it 
and paid therefor in confederate money, and afterwards had 
the same confederate money returned to them by Lively, that 
the. plaintiff could not recover. 

The remaining instructions it is not necessary to men- 
tion, as they were not considered by this court. 

The court refused the first instruction, and instructed the 
jury that, if they believed the appointment of John C. Bal- 
lard, in 1863, was made by a court composed of justices 
engaged in rebellion against the United States, their judicial 
acts were null and void, and it was not necessary to revoke 
an invalid order in order to give effect to the plaintiff’s ap- 
pointment, which was made by a competent tribunal. The 
second and third instructions were also refused. 

The defendant excepted to the ruling of the court in the 
matter of the instructions. 

The case came here on a writ of supersedeas, 


Hon. N. Harrison, judge of the circuit court of Monroe, 
presided on the trial of the case. 


C. Boggess for the plaintiff in error. 
Stanton ¢ Allison for the defendant in error. 


BeErxksHire£, J. The first, second, fourth, and seventh 
errors assigned in this case were considered, and the objec- 
tions suggested by them overruled, in the case of Caperton 
vs. Martin, infra, and therefore it will be unnecessary to 
consider them. The third error assigned is, because no 
issue was made up on the defendant’s additional plea, No. 6. 
It purports to be a plea of accord and satisfaction with the 
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administrator of the plaintiff, by the payment to him of a 
certain sum which, it is alleged, was the proceeds of the 
sale of the property described in the declaration which was 
received and accepted by the said administrator in full sat- 
isfaction of the trespass complained of, and prays judg- 
ment, &c. 

The plaintiff, it appears, filed a special replication to this 
plea, traversing the fact that the sum of money mentioned 
in the plea, or any part thereof, was ever paid to the lawful 
administrator of the plaintiff’s intestate, or to any other 
person having authority to receive the same, and concludes 
to the country. It does not appear, however, that any issue 
was made up on the replication, by adding the similiter or 
rejoinder. When a plea, replication, or subsequent plead- 
ing concludes to the country, the adding of the stmiliter 
being all that is necessary to complete the issue, the omis- 
sion to do so is not error after verdict which will avail in 
the appellate court; but it is otherwise when the plea, rep- 
lication, &c., concludes with a verification, and without 
‘anything more, a trial is had and a verdict or judgment 
rendered without any issue on such plea or replication. B. 
and O. R. R. vs. Faulkner, infra; Code 1860, ch. 181, sec. 3. 

The fifth assignment of error is the ruling of the court 
in excluding evidence of the contents of a certain letter 
written by the defendant to Wilson Lively, mentioned in 
the defendant’s first bill of exceptions. From all that is 
disclosed in the record, I do not think any error was com- 
mitted in rejecting the evidence referred to, nor do I think 
the letter in question, if produced, would have been perti- 
nent evidence, or have any effect whatever, on the question 
before the jury. It appears that the property in contro- 
versy was sold under the defendant’s authority, or by his 
permission and acquiescence, and the measure of damages 
being the value of the property, it is not perceived how a 
letter, written by him to his deputy, by whom the sale was 
conducted, directing a postponement of the sale, which sale 
the defendant nevertheless allowed to be made, whereby 
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his liability was fixed, could help him or have any influence 
on the verdict of the jury. 

The next objection which is assigned as error, is embodied 
in the defendant’s second bill of exceptions, and relates to 
what was said by the court in the presence of the jury in 
the delivery of its opinion in refusing the evidence offered 
of the contents of the letter from the defendant to Lively, 
before referred to, in reference to its knowledge of the offi- 
cial relations existing between the defendant and Lively, and 
the latter’s subordinate position under the former at the 
time of the trespass complained of. 

It appears, however, that the court, at the same time, in- 
structed the jury and explained to the counsel, that what 
had been said on this point was not evidence in the cause, 
hor intended to be, or to have any effect whatever on the 
deliberations of the jury, but that what was said was only 
intended to illustrate the opinion of the court then being 
delivered, and that the jury must disregard the same. If 
the impropriety of the statements of the court referred to 
were conceded, still I fail to discover any sufficient ground 
for reversing the judgment, from anything disclosed in the 
bill of exceptions we are now considering. 

The remaining error complained of, which we are required 
to consider, relates to the action and ruling of the court on 
the first, second and third instructions asked by the defen- 
dant and set forth in his fourth bill of exceptions. The first 
instruction was refused and another given in lieu thereof. 
The other two were refused and no others given in their 
stead. 

As to the first: I think it was clearly inadmissable, and 
that the one given in lieu of it properly propounded the 
law, and consequently there was no error in refusing the 
one and giving the other. The second, I think, was also 
properly refused. It involves the question of the validity 
of a settlement by accord and satisfaction of a debt or de- 
mand due the estate of a decedent by an executor de son tort, 
as against the rightful executor or those legally authorized 
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to receive payment or to make such settlement. The pro- 
position, I think, is untenable. It is well settled that an 
executor de son tort, so far as he is concerned himself, will 
be bound by, and held responsible for, all his acts as such, 
and those who deal with him as such, knowing his true 
character, may likewise be bound by their dealings with 
him. But it cannot, it seems to me, be so as to the rightful 
executor and others interested, except in so far as his acts 
are proper and legal, unless they have assented to, or ac- 
quiesced in, the illegal acts and proceedings of such wrong- 
ful executor; otherwise an irresponsible party would have 
it in his power to seize on an estate and, by fraud and col- 
lusion, convert it to his own use; a position, in my judgment, 
wholly indefensible. If such executor would have the right 
to collect the debts of a decedent for the legitimate purpose 
of paying the funeral expenses, for instance, or the payment 
of the debts generally, he would, in my judgment, have no 
right to compound or release the same, or anything else that 
would prejudice the rightful executor, or others interested in 
the estate; and as the executor de son tort, in this case, could 
not have sued, the defendant and recovered in this case in 
the name of the decedent, William Ballard, I think it must 
follow that he had no authority to settle, by accord and sat- 
isfaction, or to release the cause of action to the prejudice 
of the rightful executor or administrator. 2 Tuck., 414. 
The third instruction, in my view, involves a more diffi- 
cult proposition than the two preceding. It is in these 
words: “If the jury believe from the evidence that the 
legatees or distributees of the estate of William Ballard, 
deceased, the former owner of the property in controversy, 
at the sale of the property by Wilson Lively, purchased any 
part thereof and paid for the same in confederate money, 
and afterwards had the said confederate money returned by 
said Lively, then the plaintiff cannot recover in this action 
for such property.” If it was shown by the evidence in the 
cause, or could be justly implied from anything in the 
record, that the property referred to in the instruction was, 
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_ in point of fact, purchased in by the legatees or distributees 


of the owner, William Ballard, and was held by them for 
the benefit of the estate, and there being, at the time of the 
sale, no legal representative of said estate, I would think 
there would be no such a case of conversion of the property 
thus purchased, as would make the defendant liable for the 
same. But it appears from the record that William Ballard, 
the owner, was then living, and, in legal contemplation, the 
sale to his children must be regarded, in the absence of ev- 
idence, that they purchased for the father, or that the pro- 
perty was in fact returned to, or came into his possession, 
as a sale to any other person, and consequently a legal con- 
version of the property by the defendant to his own use. 

Upon the whole, I am of opinion to affirm the judgment 
with costs and damages. 


The other Judges concurred. 


JUDGMENT AFFIRMED. 
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CaTHARINE B, Wriaut ef al. vs. Harttey GRAHAM. 
January,Term, 1870. 


W., a married woman, holding property to her own use under a marriage set- 
tlement, through a trustee, and residing in Illinois when the war broke 
out, went to Richmond in September, 1861, and to avoid the confiscation 
of her property by the confederate government, executed her bond for 
1600 dollars to her kinswoman, G., who resided in Richmond, which on 
its face purported to be for the maintenance and education of the daugh- 
ter of W., prior to January Ist, 1861. G. brings suit on the bond and 
seeks to make the property of W., in the hands of her trustee, liable 
therefor. HELD: 


I. That the bond is void by reason of being a transaction in violation 
public policy and the law against trading with an enemy, 


II. That the property of W. was liable to a just amount for the main- 
tenance and education of the daughter of W., expended by G. to 
that end. And the decree was reversed and the cause referred to 
a master to ascertain the correct amount due. 


Bill filed in the circuit court of Jefferson county, at Au- 
gust rules, 1867, by Miss Hartley Graham against Catharine 
B. Wright, N. 8. Wright, and William F. Turner. The 
bill claimed the indebetedness of Catharine B. Wright, to 
the plaintiff, in the sum of 1600 dollars, as evidenced by the 
following paper: 

“T promise to pay to Hartley Graham, of Richmond, Vir- 
ginia, the sum of sixteen hundred dollars for money lent me 
by her some years ago, and for money paid by her for board 
and tuition, traveling and other expenses of my daughter, 
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Maria A. Wright, prior to the 1st of January, 1861; whereof 
witness my hand and seal. C. B. Wrieut, [sza.]”’ 

It appeared by the testimony in the cause that this paper 
was executed on the 24th of September, 1861. 

The bill further charged that there was a marriage con- 
tract between Catharine and her husband John 8. Wright, 
by which her property lying in Jefferson county was to be 
held by a trustee to her own separate use and control, and 
that subsequently her real estate had been sold, or contrac- 
ted to be sold, to W. F. Turner, her brother; and that R. 
H. Lee was the trustee acting after the death of George W. 
Turner, the original trustee in the deed of marriage settle- 
ment. N.S. Wright was alleged to have estate belonging 
to Catharine in his hands. The bill further alleged that the 
defendant Catharine Wright was a non resident, and asked 
that the property, or the proceeds of the sale thereof, be 
applied to the payment of the plaintiff’s claim. 

The deed of marriage settlement was filed as an exhibit, 
and also an order to the trustee as follows: 

‘Mr. R. H. Lee will please pay to Miss Hartley Graham, 
the sum whose mentioned for value received in borrowed 
money and expenses of my daughter, Maria A. Wright. 

“Sept. 24th, 1861. C. B. Wrieut.” 

The defendant Catharine answered the bill, alleging that 
whatever charge was due for the maintenance of the child, 
was chargeable to the father of the child Maria, John 8. 
Wright, and claimed that her property was expressly ex- 
empted by the deed of marriage settlement from the liabili- 
ties of her husband. That in August, 1861, she had gone 
from Chicago, where she had resided for several years, to 
Clark county, Virginia, where she found R, H. Lee, her 
trustee, who refused to pay her or account to her for any of 
the estate held by himtoheruse. That upon learning that 
an act of confiscation had been passed by the confederate 
government, providing for the confiscation of the property 
of all loyal citizens within Virginia, and who resided out of 
that State, she was fearful of losing her property, and was 
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advised that she could save it by making it over to a Southern 
lady; whereupon she sought the aid of the plaintiff, her cou- 
sin, who was residing at Richmond. That her trustee had 
theretofore deposited in the Valley Bank of Charlestown, 
in Jefferson county, 1600 dollars, and she sought to save at 
least that amount; that the plaintiff proffered her assistance, 
and it was for the purpose of preventing the confiscation, 
and no other, that the bond for 1600 dollars was executed; 
that she was at the time in the confederate capital, and was 
greatly distressed over the prospect of the loss of her pro- 
perty, and would not have executed the bond under other 
circumstances. That she confided in the faithfulness of the 
plaintiff, and did not read the paper over. That she never 
borrowed any money of the plaintiff, and was not indebted 
to the plaintiff at the time she signed the bond. 

The respondent filed several letters to show that ne com- 
pensation was designed to be paid to the plaintiff for the 
care of the child Maria. That in August, 1859, the plain- 
tiff had earnestly solicited the care and companionship of 
the child, then about nine years old. That no contract was 
ever made as to compensation; that the child had been sent 
to school at the instance of the plaintiff alone; that all the 
care, maintenance, &c., was voluntarily bestowed by the 
plaintiff. Respondent claimed to have fully compensated 
the plaintiff by articles of clothing, &c., a bill of which she 
filed with her answer. That the child remained with plain- 
tiff about two years after the execution of the bond. 

The deposition of Andrew Hunter, taken by the plain- 
tiff, proved that, prior to the defendant Catharine going 
to Richmond, in August, 1861, she had advised with 
him concerning her property, and regretted the probable 
loss of it, as she was indebted to the plaintiff “in a consid- 
erable amount, for the support and education of her daugh- 
ter, and she would thus be deprived of the means of paying 
her.” That he subsequently received the bond for 1600 
dollars, and the order on R. H. Lee, and he filed a bill against 
the defendant Catharine, by way of foreign attachment, to 
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enable the trustee to pay over the money to the plaintiff, 
and that the proceeding being explained to the defendant 
Catharine, met with her approbation. 

The court below decreed that the plaintiff should recover 
the amount of the bond, with interest from September 24th, - 
1861. ‘The defendant scunaled to this court. 


Hon. E. B. Hall, judge of the circuit court of Jefferson 
county, presided on the trial of the cause. 


Stanton § Allison for the appellants. 


Charles J. Faulkner, for appellee. 


By an ante-nuptial agreement, executed on the 28th of 
August, 1846, the appellant conveyed her personal proper- 
ty and such real and personal estate as she might thereafter 
acquire, to a trustee to hold for her sole and separate use, 
free from the control and debts of her intended husband, 
and with full power to transfer, assign, or dispose of said 
estate, by any instrument of writing by her signed, or as 
she might appoint, by an instrument in writing, in the na- 
ture of a last will, attested by at least two witnesses. 

The effect of this ante-nuptial agreement was to qualify 
the marriage contract subsequently solemnized between 
herself and her husband, so that Mrs. Wright retained all 
the rights which she could have exercised over the proper- 
ty as a feme sole. 

The trustee was the mere depository of her title and es- 
tate, with no control over the fund, and simply interposed 
in order that her husband might not come to the possession 
or enjoyment of it without her consent, and that it might 
not be liable to the claims of his creditors, unless she chose 
so to apply it. 

In August, 1859, the appellant placed her daughter—then 
a child of ten years of age—under the care and control of 
Miss Graham, who for a continuous period of four years, 
bore the expenses of her maintenance and education, and 
VoL. Iv. 28 
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bestowed upon her moral and intellectual training, the most 
careful and assiduous attention. The husband, John 8. 
Wright, a person without means or employment, does not 
seem to have had any connection with this arrangement for 
‘the schooling and support of his daughter. It was the act 
exclusively of Mrs. Wright, who, throughout the entire 
correspondence of four years, constantly refers to her sep- 
erate estate as the means of defraying those expenses. 

Mrs. Wright is a lady of considerable fortune, but during 
those four years her means and resources were tied up, by 
untoward circumstances, so that she could contribute very 
little to the support of her child, and was even compelled 
during that time to borrow money from Miss Graham. 

Sometime in 1861, Catherine B. Wright executed her 
bond to Miss Graham for the sum of 1,600 dollars, expres- 
sing upon the face of it that it was for money loaned her 
some years before, and for money paid for the board, tui- 
tion, traveling and other expenses of her daughter prior to 
1st of January, 1861, and on the 24th of September, 1861, 
she gave to Miss Graham a written order, on her trustee, 
for that amount. This order was not paid. The present 
bill has been filed to subject the separate property of Mrs. 
Wright to the payment of that debt. The circuit court de- 
creed its payment, and from that decree an appeal has been 
taken to this court. 

From 1723, when the case of Norton against Turvill was 
decided, until 1793, the English decisions show an unbroken 
current. of authority in support of the doctrine that a feme 
covert, in respect to her separate estate, is to be regarded in 
a court of equity as a feme sole; that she has full power to 
contract debts without the consent of her husband or trus- 
tee, and that her separate property was liable to her credi- 
tors for the debts so contracted. During this period the 
foundations of our equity system were laid, and its princi- 
ples illustrated by the genius and learning of Sir Joseph 
Jekyll, Lord Hardwicke and Lord Thurlow, and many 

other scarcely less distinguished luminaries of the bertch. 
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No distinction was taken between her general debts and 
an assignment intended to attach specifically on the separate 
property, except that her general debts were only chargea- 
ble on her personal property and the rents and profits of 
her real estate. Nortonv. Turvill, 2 P. Williams, 144; Stan- 
ford v. Marshall, 2 Atkins68. Parteriche v. Poulet, 2 Atkins, 
888; Allen v. Popworth, 1 Ves., sen., 163; Heart v. G'reen- 
bank, 1 Ves.,sen.,300; Grigsby v. Cox, 1 Ves.,sen.,517; Pea- 
cock v. Monks, 2 Ves., sen., 190; Clarke v. Piston, 3 Brown 
C. C., 8346; Hulme v. Tenant, 1 Brown, OC. C., 16; Tithplace 
v. Georges, 3 Brown, 8; Lellia v. Aery, 1 Vesey, jr., 277; 
Pybus v. Smith, 3 Brown C. C., 340. 

In 1793 there commenced, under the lead of Lord Alvan- 
ly, a course of decision intended to narrow the principle 
upon which a feme covert was allowed to charge her separate 
estate. It was said by those holding this doctrine that as a 
feme covert, she was incapable of making a contract, but that 
as incident to the enjoyment of separate property, she had 
a power to appoint it, and that the courts would consider a 
security executed by her, as an appointment pro tanto of her 
separate estate. Stuart v. Kirknall, 3 Mad., 389. In such 
cases the security is implied to be an execution of her pow- 
er to charge the property. 3 Mad., 94. The practical ef- 
fect of this doctrine did not differ from the principle of li- 
ability established by Lord Thurlow and others, except, to 
exclude from a charge on the separate property, all mere 
implied assumpsits. This doctrine concedes that the separate 
estate of a married woman is liable to debts for which she 
has given a written security, whether the evidence of those 
debts makes any reference to her separate property or not. 

It is said that the security must be supposed to have been 
executed with the intention that it should operate in some 
way, and that it can have no operation, except as against 
the separate estate. 2 Sch. & Lef., 264. Thus the separate 
estate was held liable to pay her bond. Lellia v. Aery, 1 
Ves., jr., 277; Hedley v. Thomas, 15 Ves., 596. The same 
was held as to a bill of exchange accepted by a feme covert. 

















486 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Wright et al. vs. Graham. 1870. 





Stuart v. Lord Kirknall, 3 Mad., 887; Owen vy. Homon, 4 H. 
L. ‘Cases, 997, and as to a prommissory note given by a 
feme covert. Bullpere v. ‘Clarke, 17 Ves., 8365; Field v. Sowle, 
4 Russ., 112. The liability of the separate estate for the 
general as well as the particular debts of the wife, has thus 
been admitted by every judge. The only difference has 
been as to the principle upon “which the liability was to 
rest. In Owens v. Dickenson, Cr. & Ph., 48, Lord Cotten- 
ham restored the doctrine of the liability to the basis of 
reason and common sense, upon which it had been rested 
by Lords Hardwicke and Thurlow, rejecting the legal 
fiction upon which it had been placed by some of their suc- 
cessors, and pointing out the inconsistencies of viewing the 
liability of a’ married woman, either as the execution of a 
power, or the creation of acharge. It may, therefore, now 
be regarded as the settled law of England, “ that property 
given to a woman for her separate use, without restraint'as 
to anticipation, will be fastened upon in equity to make 
good her liabilities, contracted during coverture, however 
the liability may have been constituted.” Stead v. Neilson, 
2 Bear, 245; Bill on property of busband and wife, 520; 
L.‘L., Vol. 67; Owens v. Dickenson, 52; Eng. Chan. Reps., 
vol. 18. Whilst it may be conceded that such is the settled 
law in England, yet'it is maintained that according to the 
doctrine established in this country, the note or bond of a 
married woman will not charge her separate estate, except 
where a provision for that purpose is contained in the in- 
strument creating the separate estate. It is admitted that 
the doctrine has been carried to this extent in South Caro- 
lina, and that her courts have decided that a married wo- 
man “can in no manner or respect be considered a feme 
sole ; ‘a feme sole disposes of or charges her property by her 
own act and according to her own will, by her inherent power 
as owner; a feme covert exercises a delegated authority, and 
cannot exceed it.” Rochelle v. Tomkins, 1 Strobart’s Equity, 
114. This doctrine is‘also held in Rhode Island, Tennessee, 
Misissippi and Pennsylvania, but a different rule is recog- 
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nized. in Connecticut, New York, Georgia, Alabama, Ken- 
tucky, Maryland and Missouri, and in the Circuit Court 
of the United States for the District of Columbia; so. that 
the weight of, American authority, not to.add of Virginia, 
concurs with the English doctrine. Jmley v. Huntington, 20 
Connecticut Rep., 149, 175; New York, 17 Johnson, 548, 
20 Wendall, 570; Ga., Fears v. Brooke, 12 Ga.; Ozby v. In- 
klehamer, 26 Ala.; Lillard v. Turner, 16 B. Monroe, 374; 
Cooke v. Husbands, 11 Md., 492; 7 Ohio, N. S., 208; 23 
Missouri, 547, 857; C.C. of U. 8S. Dis’t. Columbia, Simms 
v. Scott, 5 Cranch’s C. C., 644. 

In this case, by a proper construction of the deed of set- 
tlement, the appellant had full power to transfer, assign or 
dispose of her property by any instrument of writing signed 
by her. But suppose the court should be of the opinion 
that by a grammatical reading of the instrument, the re- 
quirement of the attestation of two witnesses applied not 
alone to an appointment in the nature of a will, but to any 
disposition of the property in her life time, still, the deci- 
sions are clear upon the point that the execution of the 
bond now sued upon need not be attested by two witnesses. 
See case of Hulme v. Tenant, 1 Brown Ch. C., 16. In that 
case Lord Thurlow held that the instrument, which, as a 
bond, was nothing, and which was not attested as required 
by the powers, was a sufficient indication of the intention 
of the wife as to the separate estate, with regard to which 
she must, upon the authorities, be deemed a feme sole. 
Lord Elden, Sterling v. Rochefort, 8 Ves., jr., 164; 3 Desaus- 
sure’s Equity Reports, 439. Again, Lord Elden, in the 
case of Parks v. White, 11 Ves., jr., 209 to 237, says, ‘* Lord 
Thurlow has considered the point well in Hulme v. Tenant, 
and looked to the authorities. Though the wife’s putting 
her name to a bond is a mere nullity in law, it is evidence 
in equity of her intention, though not attested as the settle- 
ment required. He thought as she could have no other in- 
tention than to charge her separate estate, that informal in- 
strument was such a charge,” 
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It is argued that the bond is invalid as a charge upon the 
separate property of the wife, because created without the 
consent of her‘husband. No such consent is required by 
the deed,—none by the law. The deed secures the proper- 
ty to the wife free from the “control” of the husband. 
Where property is settled upon a married woman to her 
separate use, as she is, in regard to this property, viewed as 
a feme sole, she may dispose of it without the consent of 
her husband, whether the property is in pessession or re- 
version. Fellyplace v. George’s, 1 Ves., jr., 46; Sturges v. 
Corps, 18, Ves., 190; -Henden v. Rislur, 1 McL. & M., 89; 
Bell on property of husband and wife, p. 403. 

It is said the bond and order are invalid, because there 
was no consideration for their execution. The considera- 
tion is sustained by the bond and order, freely and without 
constraint, executed by the appellant; by the testimony of 
J. R. Tucker proving the services rendered, and by the tes- 
timony of Andrew Hunter proving her admission of the 
indebtedness. It is further abundantly proven by her let- 
ters, extending through a period of four years, during which 
time her daughter was fed, schooled and maintained by 
Miss Graham. The statements and admissions of Mrs. 
Wright, though a feme covert, are proper evidence against 
her in this case. 17 Johnson, Jacques v. Meth. KE. Church, 
593; 20 Wendall, Dyatt v. NV. N. Coal Co., 578. 

In Virginia and West Virginia, the common law as found 
expounded in the decisions of the courts of England, and 
in the treatises of learned jurists prior to 1776, is made part 
of our legal and constitutional system, except where altered 
or repealed by the Legislature. Ordinance of Convention, 
May, 1776; Murdock v. Hunier,1 Brock Reports, 140; Const. 
of West Va., art. 11, § 8; Cunningham v. Dorsey, 3 W. Va. 
Reports, 304, 305. In conformity to this authority, the su- 
preme court of appeals of Virginia, in West v. West’s ex’ors, 
3 Rand., 873; Vizonneau v. Pegram, 2 Leigh, 183; Wood- 
son’s Trustee v. Perkins, 5 Gratt., 351, have fully sustained 
the English law as laid down by Lords Hardwicke and 














COURT OF APPEALS OF WEST VIRGINIA. 439 





Jan’y Term, Wright e¢ al. vs. Graham. 1870. 





Thurlow touching the power of a feme covert to dispose of 
and create liabilities on her property as a feme sole. If the 
case of Williamson v. Beekham, 8 Leigh, 20, is a seeming de- 
parture from the English law, the decision in that case is 
justified either, by the particular character of the convey- 
ance, or is overruled in United States v. Lee, 9 Leigh, 200. 

It is urged that the deposition of Andrew Hunter should 
be excluded from the consideration of the court, because 
of the exceptions endorsed on the deposition in the court 
below. The deposition was taken with the full knowledge 
of, and by arrangement with, the opposing counsel. 

The exceptions, besides, are without force or meaning, 
but even if valid in the court below, as they were not brought 
to the notice of that court, nor passed upon by it, nor go to 
the competency of the witness, they must be disregarded 
here. Fant v. Miller, 17 Gratt., 227. 

It is urged that the bond and order given by Mrs. Wright, 
are illegal and void because executed by her while domiciled 
in Illinois, and when the appellee was domiciled in Rich- 
mond, Virginia, and thus made in violation of the procla- 
mation of the President of the United States, and the gen- 
eral policy of the government forbidding trade and inter- 
course between citizens of the loyal and insurgent States. 
To this it may be replied: 

1. That no such point was taken in the pleadings in the 
court below, and cannot be considered by the court here. 

2. The evidence shows that the bond and order were ex- 
ecuted in Richmond Virginia; the appellant being in that 
city at the time. 

3. The proclamation of President Lincoln of 14th of Au- 
gust, 1861, forbade commercial intercourse alone, and the 
transportation of goods, wares and merchandise, between 
the loyal and insurgent States. It did not extend to any 
other kind of intercourse or transaction, between the citi- 
zens of the two belligerent sections of the Union. 

4. The principles of international law could not avoid 
this contract, as the citizens of the two sections, although 
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arrayed in hostility to each other, were not alien enemies. In 
the case of Hedges v. Price, 2 W. Va. Rep., 237, this court 
quotes with approbation the opinion of Chief Justice Chase, 
delivered at Raleigh, North Carolina, in case of Shortridge 
gf Co. v. Macon, in which he announces, “That there is no- 
thing in the opinion of the supreme court in the Prize cases, 
which gives countenance to the doctrine which counsel en- 
deavor to deduce from it, to wit: ‘that the insurgent States 
by the act of rebellion and by levying war against the na- 
tion, became foreign States, and their inhabitants alien ene- 
mies.’”’ 

5. The debt claimed in this case was for money loaned, 
and services rendered prior to the war. 

6. Mrs. Wright’s visit to the south was in August, 1861, 
prior to President Lincoln’s proclamation of non-inter- 
course. 


Brown, President. 

The appellant was a married woman resident with her 
husband in the city of Chicago, in the State of Illinois. 
The appellee was an unmarried lady resident in the city of 
Richmond, in the State of Virginia, and a relative of the 
appellant. The appellant having estate and debts due her 
in her own right and for her sole and separate use by deed 
of settlement, went from Chicago to Richmond during the 
war, by permission of General Scott, and having before the 
war placed her infant daughter, about nine or ten years old, 
in the custody of the appellee, acknowledged herself in- 
debted to the appellee in the sum of 1600 dollars, on account 
of support, education and advancement of the daughter, 
and at the same time gave the appellee an order on Richard 
H. Lee, her trustee, who had in his hands money of the 
said estate due to the appellant, but which he declined to — 
pay to her, on aecount of her relation as resident of a loyal 
State, and the confiscation acts of the confederate govern- 
ment. It is manifest that the object of the parties was in 
the first instance, te save this property and money of the 
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appellant from being confiscated by the rebel authorities, 
and the transaction in question was the plan adopted to at- 
tain that end; and I think it equally clear, that upon the 
faith of it, and in payment of prior claims, the appellee 
received the note and order, and still further took care of 
the daughter of the appellant for a long time, and incurred 
considerable expense in her support, education and travel. 
She failed, however, it seems, to get the money from Mr. 
Lee, as expected; the confederates were too sharp for that, 
though the scheme was well laid and the agents apparently 
well selected. It is apparent, from the evidence and cor- 
respondence, that Mrs. Wright was indebted and under 
great obligations to Miss Graham for her care and support 
and education of her daughter, and fully recognized it be- 
fore the war began. The same thing, and state of things, 
continued for a long period during the war. That Mr. 
Wright was insolvent, and Mrs. Wright destitute of means 
save as they might be derived from her estate in Virginia, 
then under the domination of the confederate power. That 
Miss Graham discharged her trust with fidelity and credit, 
and is justly entitled in natural justice, to a fair compensa- 
tion out of that estate, upon the faith of which the parties 
all acted, and manifestly relied. Under the inexorable rule 
as laid down in the case of Greenwold v. Waddington, 16 
Johns.; and Coppell v. Hall, 7 Wal.; the single bill for 1600 
dollars given by Mrs. Wright to Miss Graham, was void, 
and if the action depended on the validity of that paper as 
the sole contract or ground of obligation, it could not per- 
haps be sustained. But the original indebtedness before 
the hostile relations arose, was not affected by that relation 
further than to suspend the payment during the war; and 
though the said note be void as a contract, it is neverthe- 
less an admission of the party of a pre-existing obligation, 
and which may be enforced in a court of justice and proved 
by such admissions of the party. But in addition to this, 
the claim of Miss Graham rests on a higher consideration 
than mere contract; it springs out of the natural obliga- 
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tion of the parent to provide the offspring with the neces- 
saries of life suited to its condition. So situated and 
surrounded by events over which the parties had no con- 
trol, the mother unable to perform for her child these 
natural duties and obligations, as the best and all that she 
could do, casts them upon her kinswoman who did not, in 
the hour of need, either shrink from the task or betray the 
trust. Upon every principle of natural justice and rela- 
tionship, she should be remunerated out of the mother’s 
estate, which was then within her reach, and upon which 
the parties relied. 

Whether the compensation so due would amount to the 
exact sum of 1600 dollars, it is not easy to determine; but 
upon the facts and circumstances of the case, it does not 
seem to be exorbitant nor extravagant, and taken in con- 
nection with Mrs. Wright’s own admission, as made in the 
note given for it, it would seem at least satisfactory, if not 
conclusive, of the amount. I think, therefore, that the 
decree of the court below has done substantial justice be- 
tween the parties, is right in foro conscientia, and under the 
prayer for general relief may be sustained on the pleadings 
and evidence in this cause. It ought, therefore, to be af- 
firmed, with costs and damages to the appellee. 


The other Judges reversed the decree, remanded the cause, 
and refer the same to a commissioner to ascertain the cor- 
rect amount due the complainant, independent of the bond 
or any admissions contained therein. 


DECREE REVERSED. 
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Charleston, 


Absent—Moorg, J.* 
Pratt & Fox vs. SHERRARD CLEMENS ¢ al. 


January Term, 1871. 


When a paper purporting to be a deed of trust does not appear to have been 
executed under the seals of the grantors, it does not create a lien so as to 
defeat subsequent judgment creditors. And such paper does not come 
within the provisions of the 4th section of chapter 118, Code of Virginia, 
1860, for while it might be technically a contract for a conveyance of the 
land, it is in substance nothing more than a contract for a lien upon the 
land to be created by a deed of trust. 


This cause came from Ohio county. The bill was filed 
at February rules, 1868, by Pratt & Fox. It alleged that 
the plaintiffs had obtained a judgment against Sherrard 
Clemens for 2,360 dollars and 75 cents, in the circuit court 
of Ohio county, on the 29th day of May, 1867, and that 
a writ of fiert facias, issued thereon, had been returned ‘‘no 
property.” That the judgment had been placed on the 
judgment lien docket on the 14th day of November, 1867. 
That one John H. Hobbs and the Merchants’ National 
Bank of Wheeling claimed to have a lien on certain lands 
owned by defendant Clemens, in Ohio county, by virtue of 
a certain deed of trust, a copy of which was filed as an ex- 
hibit. The supposed deed of trust was executed by Clem- 
ens and wife, to 8S. Brady, on the 10th day of April, 1867, 
to secure to Hobbs and the bank the sum of 4,500 dollars. 


*This cause was argued at the July term, 1870. Judge Moore was not then 
upon the bench. 
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It was signed as follows: ‘“ Witness the following signa- 
tures and seals. SHERRARD CLEMENS. 
Bertig CLEMENS;” 

but no seals were appended to the signatures. It was ad- 
mitted to record on the 6th of May following. The defen- 
dant Hobbs answered, claiming the benefit of the lien of the 
trust deed, and also that the omission to append the seals 
of the parties was not fatal to its validity in equity. 

Clemens answered alleging that, through inadvertance 
he omitted to make the scrolls or seals, and that the deed 
was intended to be a valid lien for a just debt. 

Several other judgment creditors, including Thomas 
Hughes and Alonzo Childs were, on their motion, made de- 
fendants, and set up the liens of their judgments, all of 
which were obtained subsequent to the executing and re- 
cording of the deed of trust. 

At the May term, 1868, of the circuit court of Ohio 
county, the land was decreed to be sold by the trustee 
Brady, and the cause was referred to a master to report the 
priorities of the liens. 

The master reported the judgment liens all just, but that 
the deed of trust was not so executed as to make it valid 
against the judgment creditors. 

The court, on the 31st of January, 1870, sustained the 
deed of trust and postponed the payment of the judgment 
creditors to the lien of the trust deed. 

Hughes and Childs appealed to this court. 


Hon. T. Melvin, judge of the circuit court of Ohio coun- 
ty, presided on the hearing of the cause. 


Peck for the appellants. 


April 10th, 1867, Sherrard Clemens and wife, the owners - 


of real estate, executed to S. Brady a deed of trust to secure 
John H. Hobbs and the Merchants’ National Bank in the 
sum of 4,500 dollars, with interest from November 2d, 1867. 
The trust deed isin due form, except that whilst in the body 
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is found, ‘Witness the following signatures and seals,” by 
an omission and oversight no seals were attached, of any 
kind. It was duly acknowledged, April 26th, 1867, and 
admitted to record in Ohio county, May 6th, 1867. 

May term, 1867, commencing May 7th, one day after the 
record of the trust deed, Pratt & Fox recovered a judgment 
against Sherrard Clemens for 2,360 dollars and 75 cents, 
with interest and costs, which is a lien from May 7th, 1867. 
Several other judgments were subsequently obtained against 
Clemens, which are also liens upon the land subordinate to 
that of Pratt & Fox. The question is, did the deed of trust 
(without seals) create a lien, legal or equitable, upon the 
land, and if so, has it in equity priority over the judgments? 

A reference was made to Hannibal Forbes, as master, to 
report the liens. Report filed September 5th, 1868, that 
the deed of trust, by reason of the omission to annex seals, 
created no lien upon the land. 

Clemens in his answer insists that the omission to annex 
a scroll was an accident, supposing the deed to be a printed 
blank and had the ordinary printed seals, and claims that 
the trust deed was and is a lien, and preferable to that of 
the judgments. So claim Hobbs and the bank. 

In Virginia a valid conveyance of land can only be made 
by an instrument under seal. Must in the instrument itself 
declare he sets his seal thereto. Cromwell v. Tate, 7 Leigh, 
301. But if ascroll is attached, and is duly acknowledged as 
a deed, it is sufficient, although in the body it is not stated 
that a seal is attached. Ashwell v. Ayres, 4 Gratt., 283. 

As to the similarity in the law as to deeds of trust and 
mortgages, see 2 Washburn on N. P., page 80, note 2; 11 
Amer. Law Reg., 641, 658. 

The accidental omission of a seal to a mortgage, though 
not a legal mortgage, yet is a valid equitable mortgage, which 
will be enforced as a lien in equity. 2 Wash. N. P., 58, 59; 

Woods v. Wallace, 22 Penn. State Rep., 171. Although in 
Pennsylvania mortgages are not liens until recorded. 2 
Wash. N. P., 188; Purdon’s Dig., 324. 
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An accidental omission of a seal to a deed of conveyance, 
is good so as to bind the lands conveyed in the hands of the 
grantor and his heirs. It is good, also, against a subsequent 
purchaser with notice of such prior defective conveyance, 
which passed all the right and interest of the grantor in 
equity. The admission to record of such deed, is notice. 
Wadsworth v. Wendell, 5 Johns. C. R., 224. 

There is no difficulty in equity in establishing a lien on 
either real or personal estate, wherever that is a matter of 
agreement, at least against the party himself, and third 
persons, who are volunteers, or have notice. For it is a 
general principle in equity, that as against the party him- 
self, and any claiming under him voluntarily, or with notice, 
such an agreement raises a trust. 2 Story’s Eq., §§ 1231, 
1232; Haton v. Green, 22 Pick., 526; Williams v. Price, 507, 
528; Ott’s Executor v. King, 8 Gratt., 228. 

In Ohio, two witnesses are required to all legal convey- 
ances or mortgages of real estate. Where a deed of trust 
mortgage, had but one witness: Held to be a good equitable 
claim, at least. Coe v. C. P. and I. R. R. Co., 10 Ohio State 
Rep., 374, 404. 

It was at least a contract which a court of equity would 
have directed to be perfected, and is entitled to priority over 
a judgment pendente lite at least. Ibid., p. 404. © 

In the case of Ott’s Ex’or v. King, 8 Gratt., 228, the court 
decides that a contract in writing, signed by the owner of 
land, to give a deed of trust on land to secure two bonds for 
500 dollars each, constituted an equitable lien on the pro- 
perty for the amount of the two bonds, which lien a court 
of equity would enforce, not only against the owner and his 
heirs, but as against creditors claiming under a general as- 
signment by deed. 

A judgment creditors not a purchaser, nor entitled to 
the privileges of that position. Towsley v. Tousley, 5 Ohio 
State Reports, 78; 2 Story’s Equity, sec. 1228, 1503, b; 2 
Washburn, 84, (margin 503). 

Upon general principles, (unless otherwise declared by | 
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statute), itis very clear that a judgment creditor(where judg- 
ments are made liens by statute and levy), acquires a lien 
only upon the interests of his debtor, and is bound to yield 
to every claim that could be successfully asserted against 
him. TZousley v. Tousley, 5 Ohio St. Rep., p. 87; 2 Story’s 
Equity, § 1503, b., and note 2, and sec. 1502. 

In general, where the specific execution of a contract re- 
specting lands will be decreed between the parties, it will 
be decreed between all persons claiming under them in 
privity of estates, or of representation, or of title, unless 
controlling equities are interposed. If a person purchases 
lands, with knowledge of a prior contract to convey them, 
he is affected by all the equities which affected the lands in 
the hands of the vendor. 2 Story’s Eq., §§ 788, 790. 

The judgment creditors have lost nothing; they paid 
nothing for their lien. A purchaser without notice is pro- 
tected, because he has parted with his money in good faith. 
If he has not paid his money before notice of the equity, he 
is not protected, and where he has paid a part before notice, 
he is protected pro tanio only. 2 Story’s Equity, sec. 1502; 
Frost v. Beekman, 1 Johns. Chy. Rep., 300; Daswell v. Bu- 
chanan’s Executor, 3 Leigh, 365. 

“A lien is not a property in the thing itself, nor does it 
constitute a right of action for the thing. It more properly 
constitutes a charge upon the thing.” 2Story, sec. 1215. 

It is but an equity, “and between equities, the estab- 
lished rule is, that he who has the prior equity in point of 
time, is entitled to the like priority in point of right.” 2 
Story’s Eq., sec. 1502; Ankatel and wife v. Converse et al., 17 
Ohio State Rep., 11. 

But whatever doubt might otherwise arise, there can be 
none under the Code of Virginia which authorizes the ac- 
knowledgement and admission to record of written instru- 
ments regarding real estate, whether sealed or unsealed; and 
protects all alike as against creditors and purchasers from 
the time it is admitted to record. See Code, 566. 

By sec. 4, * Any contract in writing, made in respect to real 
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estate, or goods and chattels, in consideration of marriage, 
or made for the conveyance or sale of real estate, &c., shall, 
from the time it is duly admitted to record, be as against 
creditors and purchasers, as valid as if the contract was a 
deed conveying the estate or interest embraced in the con- 
tract.” 

By sec. 5, ‘‘Every such contract, every deed, &c., or deed 
of trust or mortgage, &c., shall be void as to creditors and 
subsequent purchasers without notice, until and except from 
the time that it is duly admitted to record.” Wadsworth 
v. Wendell, 5 Johns. Chy, 224; Martin v. Seamore, 1 Ch. Cas., 
170; Morse v. Faulkner, 1 Anstruther’s Rep., 14. 

“A deed which is intended to convey the legal estate, but 
which is so imperfectly executed as to fail of effecting that 
object, is deprived of the character of a conveyance, but 
may he treated as an agreement to convey, and a resort 
may be had to chancery for the purpose of enforcing it, and 
compelling a specific performance; or a bill may be filed 
for the purpose of rectifying the mistake, when the original 
deed as reformed will take the place of the conveyance 
which would otherwise be decreed by the court.” Carr v. 
Williams et al., 10 Ohio Reports, 309; Barr v. Hatch et al., 3 
Ohio Reports, 529. And this equity is superior to that of 
judgment creditors, and a court of equity will compel the 
judgment creditor, if he obtain the legal title under his 
judgment, (by purchase at sheriff’s sale), to convey to the 
purchaser, by such defective deed. Barr v. Haich, 3 Ohio 
Reports, 538; Bank of Muskingum v. Carpenter’s adm’r, 7 QO. 
Rep., part 1, p. 68 and 69; Patterson v. Johnson, 7 O. R., 225. 

The rule which protects bona fide purchasers without no- 
tice, is applicable only to such as have acquired the legal ti-. 
tle. Anketel and wife v. Converse, 17 O. S. R., 20. 

The case of While v. Denman, 16 O. R., 59, is directly in 
conflict with the case above in 7 O. R., 68 and 69, and 3 0. 
R., 538, and inconsistent with the more recent cases above 
cited, and is of doubtful authority; but if it is, it was deci- 
ded under the peculiar language of the Ohio statute, de- © 
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claring that a mortgage shall not be a lien until recorded, 
and the record of an equitable or defective mortgage was 
not authorized by law. 

The most that can be claimed is, that it is still an open 
question in Ohio. 


Jeffers for the appellees. 

Equity will compel a party to execute an instrument in a 
legal and proper manner, previously made, whether in wri- 
ting or as parol. Hunt v. Rousmaniers, 1 Peters, 12-18. A 
mistake, whether of law or fact, will be corrected by a court 
of equity, even against creditors. Alexander ¢ Co. v. New- 
ion, 2 Gratt., 266. 

A defective conveyance is good so as to bind the lands 
conveyed, as to the grantor and heirs. It is good, also, 
against a subsequent purchaser with notice of such prior de- 
fective conveyance. Wadsworth v. Wendell, et al, 5 Johns. 
Chy., 224. Equity will compel the affixing of a seal or 
scroll. Monkville v. Haughton, 7 Con., 543. 

If a deed be defective in a statute requisite, chancery will 
supply the defect not only against the grantor, but against 
a subsequent purchaser with notice. Watson v. Wells, 5 
Con., 468. 

Equity will supply any defect or mistake. 1 Story’s 
Equity Jur., section 166. This relief will be granted be- 
tween original parties and their privies. 1 Story’s Equi- 
ty Jur., 165. 

The mistake will be rectified against subsequent judg- 
ment creditors. Wall v. Arrington, 13 Georgia, 88; same 
principle, Stone v. Hall, 17 Alabama, 557, 564; 2 Lomax’s 
Digest, 487; Barr v. Hatch, 3 Ohio Rep., 527; Morris v. 
Way et al, 16 Ohio Reports, 469, 478; Withers v. Carter, 4 
Gratt., 407. 

A mortgage deed, defectively registered, is a good 
equitable mortgage, and the lien of the mortgage is supe- 
rior to that of asubsequent judgment. 7 Ham., 21. The 
mortgagee is a purchaser. Jdem 70. So far as notice of 

VoL. Iv. ' 99 
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this deed of trust may be required to judgment creditors. 
Code Va., 566, § 4. 

Clerk to admit to record any writing signed by the party. 
Code of Virginia, 569, secs. 1,2; 2 Lomax’s Digest., 492, 
Construction of statute. 2 Gratt., 302-38-4, 312, Suiter, Price 
& Co. v. MeClanashan et al. 

Courts of equity will correct mistakes between original 
parties and their privies. Simmons et al. v. North, 3 Smedes 
& Marshall, 70. In White v. Wilson, 6 Blackf., 448; where 
a mortgage to indemnify a surety, by mistake did not in- 
clude one tract of land intended by the parties to be em- 
braced therein, judgment creditors of the mortgagor 
recovered against him. The security paid the debts on 
which he was liable, against which the whole amount of the 
land intended to be included in the mortgage was not sufli- 
cient to indemnify him. The mortgagor and debtor were 
insolvent. Held that equity would correct the mistake in 
the mortgage, and give the mortgagee priority to the judg- 
ment liens on the lands so omitted by mistake. 

The objection to the form or description of the debt, 3d 
exception, taken too late. Code West Va., 614. 

A mortgage intended to secure a certain debt, is valid in 
equity for that purpose, whatever form the debt may as- 
sume, if it can be traced. Patterson v. Johnson, 7 Ham., 225; 
McCall, Smiles ¢ Co. v. Harrison, 1 Brock, 126. 

In Argenbright v. Campbell, 3H. & M. 144; a mistake in 
writing may, in a court of equity, be corrected by the wri- 
ting referred to. Els v. Tousey, 1 Paige, 280. 

If a purchaser under a judgment has notice of an equita- 
ble title at any time before his purchase, and the actual pay- 
ment of the money at the sheriff’s sale, he cannot protect 
himself as bona fide purchaser. A penal bond, the condi- 
tion only being filled up and the residue left in blank, 
which was executed and delivered, was perfected and sent 
up; it appearing that a perfect bond was intended by the 
parties. 2 Hill’s Ch., (S.C. Rep.,) 6; Ott v. King, 8 Gratt., 
228; 2 Story’s Eq. Jur., § 1231. 
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Hobbs, in answer, insists that this court, as a court of 
chancery, will make that good and effectual, which equity 
and good conscience requires, by supplying the accidental 
omission. 


MAxwELL, J. The only question for consideration is 
whether or not the paper executed by Sherrard Clemens 
and wife, on the 10th day of April, 1867, purporting to be 
a deed of trust, creates a lien on the tract of land therein 
named, prior to the liens created by the judgments of the 
appellants Alonzo Child and Thomas Hughes. The paper - 
purporting to be a deed of trust is not such because it has 
no seals. It is contended, however, that although it is not 
a deed of trust so as to create a legal lien, it is, neverthe- 
less, a contract for a deed of trust, and creates an equitable 
lien, under the 4th Sec. of Ch. 118 of the Code of Va., in 
force when the paper was executed. This section provides 
that any contract in writing, made for the conveyance or 
sale of real estate shall be as against creditors and purchas- 
ers, as valid as if the contract was a deed conveying the es- 
tate or interest embraced in the contract. I do not think 
that this paper comes within the meaning of the terms used 
in the statute of a contract for the sale or €onveyance of 
real estate. While it might be technically a contract fora 
conveyance of the land, it is, in substance, nothing more 
than a contract for a lien upon the land to be created by 
deed of trust. The judgment creditors, Child and Hughes, 
have equal equities with the parties seeking to set up the 
deed of trust, and have the advantage over them at law. 
It is, therefore, not a proper case for a court of equity to 
interfere to set up the deed of trust against the judgment 
creditors. Not one of the numerous cases cited is incon- 
sistent with this view of the case, while the case of White 
v. Denmen and others, 16 Ohio Rep., 59, fully sustains it. 

The decree complained of will have to be reversed, with 
costs to the appellants, and a decree entered here that spe- 
cial commissioner Brady proceed to sell the land under the 
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decree made in the cause on the 23d day of May, 1868, upon 
the terms therein set forth; and that of the proceeds of 
such sale, after paying costs of suit and expenses of sale, 
he pay the judgments against Sherrard Clemens according 
to their priorities as reported in the report of commissioner 
Forbes. ; 


BERKSHIRE, J., concurred. 


DECREE REVERSED. 
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Charleston. 
Absent—Moorg, J.* 


Mary E, Hitt, by Miller her next friend, vs. Wynn & Co. et al. 


January Term, 1871. 


In the introductory part of a deed or bill of sale, conveying a wharf-boat, it 
is recited that the deed is made between the grantor and M. H., agent for 
Mrs. M. E. H., (wife of M. H.), but in the granting part of the deed it 
recites that the boat is conveyed “to the party of the second part.” H, 
took possession of the boat and held it. Hep: 


That being personalty, and not conveyed to the wife as her separate 
estate, and having been reduced to possession by the husband, it 
thereby became, in law, his absolute property and liable for his 
debts; although the money paid for the boat may have been de- 
rived from sales of real estate in Ohio, devised to the wife, and 
reduced to possession by the husband; the parties residing in this 
State at the date of the purchase and payment; 7. ¢., 1866. 


A sufficient statement of this vase appears in the opinion 
of Berkshire, president. 
The case came from the circuit court of Kanawha county. 


B. Hi. Smith for the appellant. 
Berlew for the appellees. 





BERKSHIRE, President. 

In April, 1866, Martin Hill, the husband of the appellant, 
Mary E. Hill, purchased, paid for, and took possession of a 
certain wharf-boat then lying in the Kanawha river at 


*See page 443. 
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Charleston. The boat was purchased from William L. 
Maddy, and the price paid for it was 1000 dollars. Maddy 
at the same time made a deed, or bill of sale, for the boat, 
in the introductory part of which it is recited that the deed 
is made between the grantor Maddy, and Martin Hill, agent 
for Mary E. Hill, but in the granting part of the deed it is 
conveyed simply to the “party of the second part.” 

It appears that Martin Hill remained in possession of the 
wharf-boat at Charleston, from the time of the purchase 
until some time in the year 1867-68, when writs of fieri 
facias, in favor of the appellees, which were issued on judg- 
ments previously obtained against him, were levied on said 
boat. After these levies were made, the appellant obtained 
from the judge of the circuit court of Kanawha county, an 
injunction restraining a sale of the property under the levies 
aforesaid. She alleged and claimed the boat upon the 
ground that it had been purchased by her husband for her 
use, and with her money, being the proceeds of the sale of 
her real estate in the State of Ohio, where she resided at the 
time of her marriage with her present husband Martin Hill. 
On the hearing of the cause the injunction was dissolved, 
and the boat ordered to be sold to satisfy said executions. 
It is this decree of which complaint is made here. 

It appears that at the time of the intermarriage of the 
appellant with Martin Hill, she resided in the State of Ohio, 
and owned there certain real estate, derived by her by de- 
vise and inheritance from her two former husbands and her 
deceased father. That soon after her marriage, the said 
Martin Hill and the appellant removed to the State of West 
Virginia, where they continued to reside up to the time of 
obtaining the injunction, and where it is probable they con- 
tinue to reside at present. It further appears, that after 
their marriage, and before the purchase of the wharf-boat, 
the real estate of the appellant, or a part of it, in Ohio, was 
sold by them, and the proceeds received by the husband. 
But it is not satisfactorily or conclusively shown, though 
the evidence on the record renders it probable, that the 
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money paid by Martin Hill for the boat was in fact any part 
of the proceeds of the real estate of the wife. 

It further appears that in June, after the purchase of the 
wharf-boat, the said Martin and Mary E. Hill, made fraud- 
ulent sale and transfer of the same, by deed or bill of sale, 
to Frederick E. Hill, (a brother of the former), for the pur- 
pose of defrauding the appellees and other creditors of 
Martin Hill. This fraud is distinctly proved by Frederiek 
E. himself, who claims no interest in the boat, and does not 
therefore contest the rights of the creditors. 

It thus appearing that Martin Hill was in possession of 
the money in this State, where they resided, and paid for 
the boat in question at the time of the purchase, it becomes 
immaterial, in my view, to enter upon the inquiry, whether 
the money so paid was in fact a part of the proceeds of the real 
estate formerly owned by the wife; or, whether it was derived 
by him from other sources. For even, if as claimed, it was 
the former, yet having been reduced to possession by the 
husband, and brought into this State during coverture, by 
the laws thereof it became thenceforth absolutely his own 
money, by virtue of the marital rights, and it was not com- 
petent, in my judgment, for him to defeat his creditors by 
investing it in personal property in the name of his wife. 
For if it be admitted, as insisted on by the appellant, that 
the boat actually belonged to her at the time it was pur- 
chased, still, it being personalty, and not conveyed to the 
wife as her separate estate, and having been reduced to 
possession by the husband, it thereby became, in law, his 
absolute property, and liable for his debts. 

I think, therefore, the decree complained of is clearly 
right, and ought to be affirmed. 


MaxwWELL, J., concurred. 


DECREE AFFIRMED. 
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Jan’y Term, Kelley vs. Lewis et al. ' Jar 
Charleston. 
Absent, Moore, J.* 4 
JoHN Kewuey vs. Witi1aM L. Lewis ¢ al. 
January Term, 1871. in 
K 
1. K. charges in a bill that he loaned to L. and wife a sum of money, for ay 
which they executed their obligations and a mortgage on the property of L 
the wife. It is answered that the debt due the plaintiff was not a debt é‘ 
contracted for the loan of money, but for State stocks transferred by the be 
plaintiff to the defendants, at their nominal value, when in fact their ac- ex 
tual value was much below the nominal value. That the object of the or 
defendants was to raise money, and they applied to the plaintiff for such 
aloan. He declined loaning money, but proffered to loan State stecks 
as money, and their necessities were such that they were obliged to do it, pl 
but that the stocks were sold for eighty cents on the dollar. That defen- Bt 
dants were advised that, as having applied for a loan of money and being VE 
compelled by their necessities to take depreciated stocks at their nom- x 
inal value in lieu of money, the transaction would be held to be usurious 
and oppressive. HELp: dc 
That the averments in the answer, taken in connection with the charge W 
in the bill, make the defense of usury in substance, although not lo 
very formally. 8 
2. The act of the legislature of this State repealing the laws on usury, does th 
not affect contracts made prior to the date thereof. rl 
3. It is held that the following instructions, in substance, to a jury on the et 
trial of an issue out of chancery, on a question of usury, were not erro- b 
neous: That the transaction need not be proved usurious beyond a rational rT: 
doubt; that if the evidence showed that State stocks were sold by the ar 
plaintiff to the defendants in good faith, the transaction was not usurious; * 


and the refusal to instruct the jury that before they could find the trans- 
action usurious, it must be proved that the plaintiff intended it as such. & 


*See page 443, ) 
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That if the plaintiff intended to sell the State stocks, it was not usurious, 
and it made no difference what the defendant thought or intended, but 
that such sale must have been a bona fide sale and not a loan in disguise 
of a sale, and that the plaintiff said nothing to warrant the defendant in 
believing that it was aloan and nota sale. That the character of the 
transaction as usurious or not, did not depend upon the inward belief or 
intention of the parties, but upon the terms thereof, as made and ex- 
pressed between them at the time. That it did not necessarily follow if 
it was a sale, that it was not usury; nor did it follow if it was a loan, that 
it was usury. 


4, The following instruction held erroneous: “A loan of so many State bonds 
at par, which were under par at the time of the loan, was usury.” 


The bill in this cause was filed at November rules, 1866, 
in the circuit court of Monroe county. The plaintiff, John 
Kelley, alleged that in March, 1861, he had loaned, on the 
application of Letitia P. Lewis, wifeof W. L. Lewis, to Mrs, 
Lewis, the sum of 5,000 dollars, and that she and her hus- 
band had executed their obligation therefor, and also had 
executed a mortgage for the purpose of securing the same, 
on certain real estate belonging to Mrs. Lewis. 

The answer of Mrs. Lewis averred that the debt due the 
plaintiff was not contracted for the loan of money, but for 
State stocks transferred by the plaintiff at their nominal 
value, when in fact their cash or actual value was much be- 
low par. That she had received five State bonds of 1,000 
dollars each. That the object of her husband and herself 
was to raise money, and applied to the plaintiff for such 
loan. He declined loaning money, but proffered to loan 
State stocks as money, and their necessities were such that 
they felt obliged to do it, but in doing so made a great sac- 
rifice. That the actual value of the stocks did not exceed 
eighty cents on the dollar, at any time; two of them having 
been sold for eighty cents on the dollar, and the residue for 
seventy-seven or eight cents on the dollar. That she was 
advised that as the object of her husband and herself was 
& loan of money, which they applied for from the plaintiff, 
and were compelled by their necessities to take depreciated 
stocks at their nominal value in lieu of money, the transac- 
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tion would be held usurious and oppressive. In May, 1869, 
issues were directed to be tried by a jury, at the bar of the 
court, as follows: 

“Ist. Whether the advance of State stock, in the bill 
and proceedings mentioned, by the plaintiff to the defen- 
dant L. P. Lewis, was a bona fide sale of the same or a mere 
loan. 

“2d. Whether the bonds and the trust deed in the bill 
mentioned, were or were not executed upon a usurious 
consideration, and this cause is continued until the next 
term for a trial of the issues at law herein directed.” 

At the September term, 1869, the jury found that the 
adyance of stock in the bill and proceedings mentioned by 
the plaintiff to the defendants Lewis and wife, was a mere 
loan and not a bona fide.sale; and that the bond or obliga- 
tion of the trust deed was executed upon a usurious con- 
sideration. At the same term the bill was dismissed. 

Kelley, by his counsel, asked the following instructions to 
the jury: 

‘“‘ist. Before the jury can say that the transaction was 
usurious, it must be proved beyond a rational doubt. 

“2d. If the jury believe from the evidence that John 
Kelley sold the State stocks to William L. Lewis, sr., and 
his wife, in good faith, then the transaction was not usu- 
rious. 

“3d. Before the jury can find the transaction was usurious, 
it must be proved beyond a rational doubt that Kelley in- 
tended it as such. 

“4th. If Kelley intended to sell the bonds, it was not 
usurious, and it makes no difference what Mrs. Lewis thought: 
or intended. 

“5th. Although Mrs. Lewis might have thought it was a 
loan of the bonds, yet if the jury believe from the evidence 
that Kelley intended to sell said bonds, then it was not usu- 
rious.” 

The court gave the first and second instructions, but re- 
fused the third instruction. The fourth instruction was 
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given with the following addition: “That such sale must 
have been a bona fide sale, and not a loan in disguise of a 
sale, and that Kelley said nothing to warrant Mrs. Lewis in 
believing that it was a loan and not a sale.” 

The fifth instruction was refused as asked, but given with 
the following addition: “‘That the character of the trans- 
action, as usurious or not usurious, does not depend upon 
the inward belief or intention of the parties, but upon the 
terms of the contract as made and expressed between them 
at the time.” 

The court also instructed the jury as follows: “It does 
not necessarily follow, if it was a sale, that it was not usury; 
nor does it necessarily follow, if it was a loan, that it was 
usury.” 

“A loan of so many State bonds at par, which were un- 
der par at the time of the loan, was usury.” 

“That it was usury to loan either money or bonds at any 
greater rate of interest than six per cent.” 

“The fact that Kelley paid par for the State bonds would 
not relieve the transaction of usury if they were under par 
at the time of the transfer, and — the jury believe from the 
evidence that at the time of the advance the bonds had fallen 
in the market, and that the transaction was a loan and not 
asale, and that Kelley’s object in letting Mrs. Lewis have the 
bonds was to get from her more for them than their market 
value at that time.” 

The counsel for Kelley objected to the court not giving 
the third, fourth and fifth instructions as asked, and also to 
the additions thereto as made by the court, as heretofore 
referred to. Kelley, by his counsel, also objected to the 
instructions subsequently given by the court on its own 
motion. Kelley appealed to this court. 


Hon. N. Harrison, judge of the circuit court of Monroe 
county, presided on the hearing of the cause. 


Hereford and Tebbeits for the appellant. 
Price for the appellees. 
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Maxwe., J. The first ground of error assigned is that 
the court below had no power to direct such an issue, ag 
was directed in this cause, because the answer of the defen- 
dant does not charge usury, and because if it does charge 
usury the cause does not come within section 10, chapter 
141 of the code of Virginia; and further, that if it did fall 
within that section, it had been repealed at the time of the 
trial, by the Code of West Virginia. The averment in the 
bill is that Mrs. Lewis, wife of W. L. Lewis, “made appli- 
cation to him (the complainant) for a loan of money, and 
that he did make a loan of money to the said Mrs. Lewis 
* * * for the sum of 5,000 dollars, for the security of 
which she, with the said husband, then and there executed 
their obligation,” &c. The answer of Mrs. Lewis avers 
that “the debt due the plaintiff was not a debt contracted 
for the loan of money, but for State stocks transferred by 
the plaintiff at their nominal value, when, in fact, their 


cash or actual value was much below the nominal value. - 


The object of her husband and herself was to raise money, 
and applied to the plaintiff for such a loan. He declined 
loaning money, but proffered to lean State stocks as money; 
and their necessities were such that they felt obliged to do 
it; but in doing so they made a great sacrifice.” * * * 
“Their actual value did not exceed eighty (80) cents on the 
dollar at any time. Her husband sold two of the bonds ef 
1,000 dollars each at eighty cents on the dollar; the other 
three bonds of 1,000 dollars each were disposed of through the 
agency of General Echols at less than eighty cents on the 
dollar; as she is informed and believes.” * * * ‘“Re- 
spondent is advised that as the object of her husband and 
herself was a loan of money, which they applied for from 
the plaintiff, and were compelled by their necessities to take 
depreciated stocks at their nominal value in lieu of money, 
the transaction will be held to be usurious and oppressive.” 

These averments in the answer, taken in connection with 
the charge in the bill do, in my judgment, make the de- 
fence of usury in substance, although not very formally. 
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If the case does not fall within section 10, chapter 141, Code 
of Virginia, it falls within section 4 of chapter 177 of the 
same Code, under which the issue might have been directed. 

If the case falls within section 10 of chapter 141, Code 
of Virginia, the repeal of that section would not effect the 
case, as will appear hereafter. 

The second cause of error assigned is, that at the time of 
the trial and judgment the law concerning usury had been 
repealed ; that is to say, there was no forfeiture except for 
excess of interest. Itis true that by the Code of this State 
no forfeitures are imposed except for excess of interest over 
six per centum; but this applies to contracts made since 
the Code took effect, because the repealing chapter of the 
Code provides that the repeal of a law as it before stood, 
except where it is otherwise provided, shall not effect any 
act done or forfeiture incurred. As the contract in 
this case was made before the Code took effect, it is gov- 
erned by the law in force at the time it was made, as to any 
forfeitures incurred. This is an answer to the third and 
fourth causes of error assigned as well as to the second. 

The fifth, sixth and seventh causes of error assigned re- 
late to instructions either given or refused. It seems to 
me, without assigning reasons in detail, that the rulings of 
the court below both in giving and in refusing to give the 
instructions given or refused, were correct as applicable to 
the cause, except in giving the instruction in these werds: 
“A loan of so many State bonds at par, which were under 
par at the time of the loan, was usury.” 

To lend is to deliver to another for use, on condition that 
the thing loaned, or an equivalent of the kind, shall be re- 
turned. To lend State bonds would be to deliver them to 
another for use on condition that the bonds loaned or other 
bonds of the same kind, equal in quantity, should be re- 
turned, and would not be usury. To deliver so many State 
bonds to another for use, on condition that an equivalent in 
money at the par value of the bonds should be returned, 
would be to sell and not to loan the bonds, and as a naked 
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proposition would not be usury. The language of the in- 
struction is subject to both ef these constructions, neither 
of which states the law correctly. I can see no error in the 
remaining causes of error assigned. 

A great deal of stress has been laid upon the tenth as- 
signment of error, founded on what is set up in bill of ex- 
ceptions No. 5, as to what the court said to the jury. 
Whether what was said by the court to the jury was proper 
or not, does not arise in the cause, because it was withdrawn 
and the jury instructed to disregard what had been said. 

For the error committed by the court in giving the in- 
struction before referred to, I think the decree complained 
of should be reversed, with costs to the complainant, and 
the cause remanded for further proceedings. 


BERKSHIRE, P., concurred. 


JUDGMENT REVERSED. 
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Charleston. 
Absent, Moors, J.* 
WeEsTERN Twiaes ef al. vs. Joun A. CHEVALLIE e al. 


January Term, 1870. 


1, Land is granted by the commonwealth to S., in 1788. He sells and con- 
veys it in 1812. It is not on the commissioners book until 1813, when it 
is entered in the name of the grantees of 8., and the taxes paid until 1842. 
In 1839 it is sold, under a decree of court, by the commissioner of forfei- 
ted and delinquent lands in the name of 8. Hep: 


I. It was not forfeited under the act of 1835-36, as the alleged forfei- 
ture could only operate on the ownership of S., in whose name it 
was forfeited, as he then had no interest in it, and it was then 
actually on the commissioner’s book in the name of parties claim- 
ing under him, and the taxes duly paid. 


II. That the jurisdiction of the court ordering a sale of the land, was 
a limited one and only extended to Jands that were actually forfei- 
ted, and was based on the report of the commissioner who was 
required to report the lands that were delinquent, and none other. 
Therefore no sale of lands thereunder not actually forfeited, could 
divest bona fide owners. 


III. If, as was claimed, the decree divested the title of the grantees of 
S., the purchaser only acquired such as was in S., the patentee, in 
whose name the land had been sold, and he had parted with all 
title in 1812. 


This case came from Harrison county. A sufficient state- 
ment of the points at issue appears in the opinion of Berk- 
shire, President. 


No counsel appeared for the plaintiffs in error. 
*See page 443. 
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John S. Hoffman for the defendants in error. 


The commonwealth granted the land, to recover which, 
the suit was brought, to John Strobia. Te died, and it de- 
scended on his three children. Two of them conveyed two- 
thirds of the land to John A. Chevallie and Joseph Gallego, 
The latter devised one-third to Peter J. Chevallie and John 
Richard, in trust, for purposes specified. John Richard 
made a will and died, and one-sixth of the land descended, 
or was devised, to Caroline Thornton, his niece. Peter J. 
Chevallie died, and one-sixth of the land descended on his 
children. John A. Chevallie died, and one-third of the land 
descended on the same persons, his grand-children. One 
of them, Sally A. Warwick, the wife of Abraham Warwick, 
died, her interest descended on her children. Two of the 
children of John A. Chevallie, successively, died, and their 
respective interests descended on their brothers and sisters 
and the children of Sally A. Warwick, who are the plain- 
tiffs in the third count in the declaration. They recovered 
an undivided half of the land of which the defendants ‘had 
possession. 

Under orders of the circuit court of the city of Richmond, 
in a case to which Caroline Thornton was a party, a com- 
missioner sold one-twelfth of the land, and conveyed it to 
Edwin L. Hewett and Joseph Jackson, jr., who are respec- 
tively the plaintiffs in the seventh and eighth counts. They 
each recovered an undivided twelfth part of the land of 
which the defendants had possession. 

The deed from two of Strobia’s heirs to Gallego and Che- 
vallie, appears to have been sealed by the third. But she 
was @ married woman, and was not privily examined. 

This deed recites that, in the lifetime of Strobia, he con- 
veyed the land to Gallego and Chevallie, by a deed which 
was not recorded; and it purports to convey the land. If 
. the recital be regarded as true, then, in the lifetime of 
Strobia, the title to the whole land passed from him to Gal- 
lego and Chevallie, and nothing passed by the deed in evi- 
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dence. If the recital be not regarded as true, then, by the 
deed, the title to two-thirds of the land passed. The plain- 
tiffs rely primarily on the deed as having the latter effect. 

When a deed recites a previous fact, the party claiming 
under it cannot make the recital evidence of that fact. The 
opposite party, however, at his option, may treat and rely 
on it as evidence, or he may not doso. The court must 
either consider the recital as evidence to prove the fact, or 
not consider it as such. The recital must be true or not 
true. When the deed recites that the title to land previ- 
ously passed to the same party to whom the deed purports 
to convey it, it is utterly immaterial whether the party who 
may do so, relies on the recital or not; whether the court 
considers it or not; whether it be true or not; so far as it 
affects the question whether the title was transferred. On 
the one hand the recital proves the fact. On the other, the 
operative part of the deed accomplishes and proves the same 
fact. 

Gallego supposed that Strobia or his heirs had conveyed 
the whole of the land to him and Chevallie, that the latter 
had released one-half to him, and that so he owned the 
whole. Such release was not, however, proved in the case. 

Abraham Warwick, the husband of Sally A. Warwick, 
survived ‘her, and still lives. Though an interest in the 
land descended from her father and grand-father upon her, 
her husband did not enter upon the land, and they were not, 
during the coverture, seized in deed of the interests which 
descended on her. He was not, therefore, after her death, 
tenant by the curtesy. 

Seisin in deed, by the husband and wife in right of the 
wife, during the coverture, is necessary in order that the 
latter may become tenant by the curtesy, after her death. 


- Co. Litt. 29, a 831 a; Bac. Abr., title, Curtesy of England, 


Letter C; Rex. v. Inhabitants of Great Farringdon, 6 Term 

Rep., 679; Doe v. Rivers, 7 Term Rep., 277; 1 Lomax’s Di- 

gest, 64-6. Ifthe subject be of such a character as to admit 

of actual seizin, even if, in a particular case, the husband 
VoL. Iv. 30 
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was, by unavoidable accident, prevented from acquiring it, 
still he is not thereby excused for not doing so. Bac. Abr., 
ubi supra. 

Seisin in deed may be either actual or constructive. An 
entry upon, and occupancy or use of land, under claim of 
a freehold estate, constitutes actual seisin in deed. The 
commonwealth’s grant of land is regarded as equivalent to 
an actual tradition of possession by one citizen to another, 
and confers constructive seisin in deed. Green v. Liter, 8 
Cranch, 229; Clay v. White and others, 1 Mun., 162; Bolling 
vy. Mayor of Petersburg, 3 Ran., 563. So, by statutory pro- 
vision, a deed of bargain and sale, lease and release, or cov- 
enant to stand seised to a use, made by a party seised, to 
another, draws after it the seisin of the former. 27 H., 8, 
e. 10; 12 Hen. Stat., p. 157, Acts 1785, c. 62; R.C., p. 370, 
ch. 99, § 31; Code, p. 502, ch. 117, § 14. A descent from 
an ancester to an heir, however, does not confer on the lat- 
ter such constructive seisin in deed. This confers but a 
seisin in law. Co. Litt., wbi supra; 1 Lomax’s Di., 4-5. 

In England, without actual seisin during the coverture— 
without other seisin than such as was conferred by a descent 
—a husband could not be tenant by the curtesy. This was 
the common law. Authorities before cited. The conven- 
tion of Virginia, in 1776, ordained that the common law, 
so far as the same might consist with the ordinances, dec- 
larations and resolutions of the convention, should be the 
rule of decision, and should be in full force, until the same 
should be altered by the legislative power. 11 Hen. Stat., 
p. 127, ch. 5,§ 6. The principle of the common law, just 
stated, did then, and does still consist with these ordinances, 
declarations and resolutions, and so was then ordained to 
be in full foree. The general assembly again and again 
recognized and re-enacted this ordinance. 13 Hen. Stat., 
p. 23, Acts 1789, ch. 17, §1; 1 R. C., p. 135, ch. 38, p. 187, 
ch, 40, § 1; Code, p. 93, ch. 16, § 1. The principle of the 
commen law in question, has not been altered by the legis- 
lative power. Then, it is still the law of Virginia. 
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In some of the States, the subject has been acted on, and 
the common law has been adhered to. Jackson v. Johnson, 
5 Cow., 74; Den v. Dervoresi, 1 New Jersey, 525; Adams v. 
Logan, 6 Mon., 176; Orr v. Holliday, 9 B. Mon., 59; Neely 
v. Builer, 10 B. Mon., 48; Stenebaugh v. Wisdon, 13 B. Mon., 
467; Petty v. Malier, 15 B. Mon., 591. 

The supreme court of the United States lately held, that 
at the common law, seisin in deed by the husband and wife 
during the coverture, was necessary in order to his tenancy 
after her death, and that in Virginia, it was still necessary. 
Mercer’s lessee v. Selden, 1 How., 37. In the case decided, 
there was actual possession in a stranger, adverse to that of 
the husband and wife. But, surely, if the husband be not 
excused from making an entry where there is actual adverse 
possession, he will not be excused when that difficulty is 
not in his way. 

That court once held that in Kentucky, at an early period, 
it was next to impossible for a husband to take possession 
of lands in the wilderness parts of that State, and that an 
entry by him for that purpose, was not necessary. Davis v. 
Mason, 1 Peters, 503. It is supposed, however, that if the 
common law had been adopted in Kentucky by as high au- 
thority, as absolutely, and with as few exceptions, as in 
Virginia, and its adoption had been brought to the attention 
of the court, the principle in question, so firmly established 
as a part of that law, determining the title to real estate, 
would not have been repudiated. That decision of the 
supreme court has not, however, been regarded as furnish- 
ing the law in Kentucky. On the contrary, the court of 
appeals of that State, has adhered to the principle, that a 
descent does not confer a seisin sufficient, with the other 
requisites, to make a tenant by the curtesy. 

The common law rule in question has not heretofere been 
abrogated in Virginia. Will this court now abrogate it and 
adopt a different one? The reason suggested by the supreme 
court, for a change of the rule in Kentucky, as applicable to 
land in wilderness parts of that country at an early day, does 
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not prevail in Virginia at this day, so as to require a change 
of the general rule here. England was much less improved 
when the rule in question was adopted, and for centuries af- 
terwards, than Virginia now is. Few of the impediments 
that formerly obstructed the exercise of a legal right in that 
country, oppose it in this. Indeed, generally, not only is 
there not such an impossibility as to excuse the husband 
from entering on the wife’s land, but there is not an incon- 
venience in making such an entry, that does not attend as 
much action directed to any other purpose. 

The supreme court, in the case already mentioned, sug- 
gests, that if land be native forest in an uninhabited region, 
that is a reason why the husband should be excused from 
entering on the land during the life of the wife, and should, 
notwithstanding his failure to do so, have an estate for his 
life. Is it not a much stronger reason why, if he does not 
enter, he shall net have the estate? 

If the land be so “wild” and so remote from the abode 
of men, that it would be seriously inconvenient for the 
husband, during the life of the wife, to enter upon it, he 
would not probably, after her death, desire to remove the 
forest and otherwise improve the land so as to make it val- 
uable for purposes of cultivation. He would, therefore, 
lose nothing by being deprived of the estate. But in the 
less improved parts of the country, it is vitally important 
to its settlement and development, that the owner, whoever 
he be, should be brought into contact with the land, and 
should improve it himself, or make known to those who 
would do so, that there is an owner other than the com- 
monwealth, and who he is, and afford them an opportunity 
to acquire the title and improve and cultivate the land. If 
the husband enter on the land, this end will be, at least in 
part, and probably in the whole, attained. If he do not, 
the land should descend directly upon the heirs, who may 
then at once improve and cultivate it, or transfer it to others 
who will do so. 

Whether, indeed, the land be wild or subdued—remote 
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from cultivation or in its midst—it is equally important to 
the development of the resources of the country, and the 
promotion of plenty and prosperity, that the soil-should be 
improved and cultivated. A rule, therefore, which conduces 
to this, is wise and beneficial, and should be adhered to. 

If, without an entry by the husband in the lifetime of the 
wife, his tenancy be complete,—when an adverse claimant 
takes possession after her death, during his life, the imme- 
diate right of possession not being in the heirs of the wife, 
the time within which they may bring their action for the 
recovery of the land, does not commence until after the 
death of the husband. It continues from that event for 
the time prescribed by the statute. Though neither the 
husband nor the heirs have, ever in any manner, indicated 
their claim, but both have all the time allowed the occupant 
to improve the land, and regulate his affairs in the delusive 
belief that it was his, the heirs may, notwithstanding, on 
the last day of the last period, bring their suit, in which 
they will recover the land. Thus, to secure to a surviving 
husband, without his compliance with a wholesome requisite 
of the law, a title to an estate for life, which he would not 
enforce, a settler, who probably had wasted the vigor of his 
manhood in the acquisition and improvement of a home- 
stead for himself and those for whom it was appointed that 
he should provide—deprived of the protection which the 
statutes of limitations ordinarily aftords—would, perhaps, 
when age had impaired his energy, be driven from the field 
of his labor, and the home of his adoption. 

In a very large section of the State, in which the uncer- 
‘tainty and confusion of the land-titles baffles the investiga- 
tion and defies the ingenuity of the ‘most assiduous and 
astute, that possession under claim of title, continued for the 
requisite time, which by the statute of limitations bars a 
recovery, and consequently matures the claim into an abso- 
lute title, is the sole protection upon which the uninformed 
settler may implicitly rely. An innovation which would 
undermine this only solid ground upon which such may 
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securely stand, unless it were imperatively demanded by 
some cardinal principle of justice, should not be incorporated 
into the jurisprudence of the country. 

The cireuit court of the city of Richmond, directed its 
commissioner to sell and convey the whole land granted to 
Strobia, and he professed to do so. But the only persons 
owning any part of the land, or connected with any such 
person, who were parties to the suit, were Philip Thornton 
and Caroline A. Thornton, his wife, and John M. Ferguson, 
administrator de bonis non, with the will annexed of Joseph 
Gallego, and administrator de bonis non, of Peter J. Chevallie. 
Mrs. Thornton owned legally one-sixth of the land—the 
other parties none. The proceeding of the court and the 
action of its commissioner could pass only such part of the 
land as was owned by a party to the suit. Hudgins v. Hud- 
gins’ ex’r et al., 6 Gratt., 320. 

The commissioner of delinquent and forfeited lands for the 
county of Harrison, on the 16th day of July, 1839, reported 
to the judge of the circuit superior court of iaw and chancery 
for the county, that the land had been patented to Strobia, 
and that he did not find that it had been conveyed from him 
by a deed recorded in that county, and that he had exam- 
ined the commissioner’s books and did not find that the Irud 
had been taxed. The judge, on the same day, ordered that 
the “superintendent” make sale of the land. The commis- 
sioner, on the 21st day of October, 1839, sold the land to 
Joseph Weirick. The court, on the 9th day of November, 
in the same year, confirmed the sale. The commissioner, 
on the 26th day of October, 1840, made a deed for the con- 
veyance of the land to Weirick. 

The commissioner not having discovered the conveyance 
from the heirs of Stobia to Gallégo and Chevallie, recorded 
in the general court, he examined, it is presumed, only in 
the name of Strobia, to find the land entered on the com- 
missioner’s books charged with taxes. He did not examine 
in the name of Gallego and Chevallie. He did not, in his 
report, mention, or allude to the heirs of Chevallie and the 
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heirs of the devisees of Gallego. Neither the commissioner, 
nor the judge in vacation, nor the court in term, stated or 
expressly adjudged that the land was forfeited. 

The land, in the year in which the conveyance from 
Strobia’s heirs to Gallego and Chevallie was certified by 
the clerk to the commissioner, was regularly entered on 
the land-book of the commissioner of the revenue for the 
county of Harrison, in the name of Joseph Gallego, who, 
as it appears by the evidence, owned an undivided half, 
and claimed the whole of the land, and was kept on the 
books in his name—though the abreviation of his christian 
name was somewhat corrupted in spelling—continually 
until the year 1843, when, as the law required, it was placed 
at the back of the book; and the taxes for all these years, 
except the year, 1830, were paid, and the tax for that year, 
being less than 10 dollars, was released. Even if the com- 
missioner’s report proved that the land had been omitted 
from the books of the commissioner of the revenue previous 
to the year 1813, the land was not forfeited. 

Land that was on the commissioner’s book in the year 
1834, is not of that class of lands which never were, or had 
not been for many years then last past, entered on the books 
of the commissioners of the revenue where tkey respectively 
lay. Land on the books in the name of one of several co- 
tenants, is not within the class which had not been entered 
on the books for such years. Though the name of the owner, 
or one of several owners of land, be misspelled on the com- 
missioner’s book, still if the entry, construed with reference 
to the title-papers and previous entries on the books, and 
other circumstances, indicate the person intended, it should 
be treated as a sufficient entry in the name of such person. 
Land on the book of the commissioner of the county in 
which it lay, in the year 1834, in the name of one co-tenant, 
though his name was-not properly spelled, was not, even if 
it had not been entered on the books for any previous years, 
forfeited for such omission. Acts 1835-6, p. 12, §2; Lohr 
v. Miller’s lessee, 12 Gratt., 452. 
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An entry on the books of the commissioner of the revenue, 
or a payment of taxes, which will prevent a forfeiture, is a 
very different thing from such an entry and payment, as, 
when the land has already been completely forfeited and 
vested in the commonwealth, will redeem it, or in any 
manner occasion a-transfer of the title from the common- 
wealth to the party making the payment. The former is in 
the nature of a condition subsequent, which will be liberally 
construed to prevent a forfeiture; the latter in the nature of 
a condition precedent, which will be more strictly construed 
in order to the acquisition of a title. 

The legislature directed that the commissioners of delin- 
quent and forfeited lands should ascertain the forfeited lands 
in the several counties, and report them to the circuit supe- 
rior courts of law and chancery; and that upon the returns, 
it should be the duty of the courts to direct the commisioners 
to make sales of the lands. Acts 1836-7, p. 10, ch. 8, §§ 3, 4. 
The fact of forfeiture, which should be the foundation of 
the action of the court, was submitted to the investigation 
and determination of the commissioner who was appointed 
to ascertain and report the fact to the court. By the terms 
of the law, that fact was not submitted to the inquiry er 
judgment of the court or judge. But though that was not 
expressly done, the province to consider the question of 
forfeiture, and decide it, so far as such decision might deter- 
mine the action of the court, subject to such future inquiry 
and consideration as are necessary for the protection of the 
rights of citizens, it is supposed, is implied in the nature of 
the subject, the character of the proceeding, and other pro- 
visions of the statutes on the subject. No power, however, 
is implied, to decide that question, without such qualifica- 
tion as justice and good policy demand. A function, to be 
exercised under circumstances that of necessity preclude 
the possibility of a complete development of the material 
facts, or an enlightened consideration of the subject, so in- 
exorably, as, without any cause whatever, to confiscate the 
real estate of a person and transfer it to a stranger, and deny 
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to the owner the opportunity to show that the estate was his 
and there was no cause for the confiscation, should not, 
without an express legislative grant, be attributed to any 
court. 

Though a court or judge has declared land to be forfeited, 
and directed it to be sold, and this has been done, yet, if in 
fact, the land was not forfeited, the proceeding does not 
affect the title of the owner, or confer any title upon the 
purchaser. Land not forfeited, is not liable to the inquiry, 
adjudication or disposition of the court. Only forfeited 
land is subject to this extraordinary statutory jurisdiction. 
If the land be not forfeited, the court has no jurisdiction 
over it, and the proceeding is coram non judice, and has no 
efficacy whatever. 

When facts appear upon the record, that constitute or 
indicate a forfeiture, or when, though they do not appear, 
the court has expressly or impliedly adjudged that the land 
is forfeited, either the claimant under the proceeding to 
sustain it, must prove the apparent or implied facts to be 
true, or he who would question the proceeding, may disprove 
such facts, or prove others to counteract their effect. 

In making title under such proceeding, it should, it is 
suggested, be first shown by independent evidence that 
the land was forfeited, and was a proper subject for the ac- 
tion of the court; and then, that the court did act. Land 
once granted by the commonwealth, remains the property 
of the individual owner until it becomes forfeited, or is 
otherwise transferred to the commonwealth. When it ap- 
pears to have been vested in one person, it must be presumed 
to remain in him, until it is shown to have passed from him. 
A judicial proceeding, to which he is not a party, would 
not have that effect; and the record of the proceeding would 
not be competent to prove this fact. In such case, the court 
acts through the party to the suit, who owns the land, upon 
the land itself. But, in order to sustain the action of the 
court, it is necessary to show, by extrinsic evidence, that 
the land was owned by a party to the suit, Without this, 
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the court would have no power over the subject, and a decree 
for the sale of the land, or a transfer of the title, would be 
ineffectual for the purpose. When the forfeiture is shown, 
it thereby appears that the land became the property of the 
commonwealth, and that, under the enactments of the legis- 
lature, it was subject to the disposition of the court. But 
unless there be such forfeiture, the court has no power over 
the land. 

It was natural, as well as reasonable, that the legislature 
should adopt, as far as applicable, the existing law relative 
to judicial sales; and not only an express provision, [Acts 
1836-7, p. 10, ch. 8, § 4], but the entire structure of the acts 
on this subject, manifests the intention to do so. Smith et al. 
v. Chapman, 10 Gratt., 445, see 465; Hitchcox v. Rawson, 14 
Gratt., 526. It cannot be supposed that it was the purpose 
of the makers of the law, to adopt as a canon of real estate, 
the doctrines of the civil law relative to proveedings in rem. 
Though admiralty courts, perhaps necessarily, and not un- 
justly when the property is in the actual possession of the 
officers of the law, have applied the doctrine of final con- 
demnation of the subject, to personal property; yet such a 
doctrine is entirely alien to the principles of common law, 
and totally unsuited to the character of real estate. In the 
former case, the seizure of the property generally occasions 
actual notice to the owner, and serves the purpose of pro- 
cess; but in the latter, there is no such substitute. Hollings- 
worth v. Barbour, 4 Pet., £66, see 474. 

In the proceeding under consideration, the owner of the 
land when it is not forfeited, has no notice, no opportu- 
nity to disprove the facts reported by the commissioner, or 
otherwise assumed, or to prove others to avoid their effect, 
cannot be heard as to the law, and has no appeal from the 
decision. In ordinary cases between parties, the defendant 
may do any of these things; and if he voluntarily submits 
to the jurisdiction, or abides the decision of the court, that 
facts necessary to sustain it, exist, he may not perhaps, 
when he has waived these simple and adequate safeguards; 
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afterwards collaterally question the adjudication. When, 
however, the proceeding is ex parte, the only protection 
afforded to the person to be affected, against error of fact 
or law, is to subject the adjudication to the subsequent in- 
quiry, whether the facts support it, and if they do not, to 
hold it void. 

The facts affecting the title to land, are, as has already 
been noticed, generally the most complicated, and the de- 
termination of the law arising on them, the most difficult 
of construction, known in practice. It cannot be supposed 
that in many cases, the commissioners would collect all such 
facts, or that the court, without the aid of counsel, would 
always pronounce a very satisfactory judgment, even on the 
facts before it. It certainly was not intended, that such a 
one-sided proceeding and adjudication should conclude all 
questions of fact and law, affecting the forfeiture of land. 
Were this so, the best land title would be but the sport of a 
judicial formality. 

A proceeding in which the land is treated as baving been 
the property of a person, and it is declared delinquent, or 
not entered on the commissioner’s books in his name, might 
probably be regarded as in some sense a proceeding against 
him as a quasi party. If so, yet where it appears that the 
land is not owned by such person, but by another, the adju- 
dication will not affect the title of the latter, who was in no 
sense a party. A proceeding in which there is no mention 
made of the owner of the land, or‘allusion to his title, can- 
not well be regarded as against him or his land. It were 
strange, indeed, if it were considered valid against him, or 
in any way effectual to transfer his title to another. Even, 
then, if it be not necessary for the purchaser to show that 
the land was delinquent or omitted from the commissioner’s 
books, and forfeited, the adverse claimant may show, affirm- 
atively, that the land was not owned by the person supposed, 
and thus avoid any presumption arising from a delinquency 
or non-entry in the name of the person erroneously assumed. 
to be the owner, and manifest that the fact considered by 
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the court was not that on which the forfeiture turned, and 
that the latter fact was not adjudicated, and does not exist. 
Surely, an adjudication of one immaterial fact, is not in 
any case conclusive as to the existence of another material 
fact. 

An adjudication of a fact, in one case, is not evidence of 
the fact, in another case, against persons not parties to the 
former, or in privity with them. Payne v. Coles, 1 Mun., 
873; Chapmans v. Chapman, 1 Mun., 398; Mason’s devisee v. 
Peters’ adm’rs, 1 Mun., 487; Pleasants v. Clemens, 2 Leigh, 
649, see 650. 

An adjudication between a creditor and an executor, that 
a debt was due from the testator, is not evidence of the fact 
against the devisees. Mason’s dev. v. Peters’ adm’rs, 1 Mun., 
437; Shields’ adm’r v. Anderson’s adm’r, ¢c., 3 Leigh, 729, 
see 736. 

An adjudication in one case that a party is the heir of a 
former owner of land, and decree that he convey the title 
descended from such owner upon him, is not in a subse- 
quent case against a stranger, ever prima facie evidence that 
the party previously adjudged to be such heir, was such. 
Lovell v. Arnold, 2 Munford, 187; Duncan v. Helms et al., 8 
Gratt., 68. 

A testator, by his will, charged his land with the payment 
of his debts. Ina suit, between a creditor of the testator 
and the executor of the will, to which the devisees were not 
parties, the court adjudged that the debt was due, and de- 
ereed that the land should be sold by commissioners, and 
it was done, and the sale confimed and a deed was made. 
In a subsequent case, the court of appeals held that, though 
the debt was a charge upon the land, the decree, sale and 
conveyance, were inoperative. Hudgin v. Hudgin’s ex. etal., 
6 Gratt., 320. See also 6 Leigh, 435. 

An adjudication in one case, between parties, cannot be 
used in a subsequent case, by a stranger to the former, even 
against a party to it. -Payne v. Coles, 1 Mun., 378. 

In a suit by a creditor against a debter, trustee and bene- 
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ficiary in a deed, the court adjudged that the deed was 
fraudulent and void in part, and decreed accordingly. Ina 
subsequent case, by another creditor against the same defen- 
dants, the creditor relied on the record of the previous case, 
as establishing the fraud and partial invalidity of the deed. 
This court held that the record could not be used for that 
purpose. Winston v. Starke and others, 12 Gratt., 317. 

A court of chancery cannot, by its decree, without a con- 
veyance, transfer a title from a former to a substituted trus- 
tee; and in a suit against the latter trustee, to which the 
former is not a party, the court cannot make any decree 
which will, either immediately or through the instrumen- 
tality of a conveyance, affect the title. Greenleef v. Queen et al., 
1 Pet., 188; Williamson v. Berry, 8 How., 534. 

A judgment against a person who has not notice of the 
proceeding in which it is rendered, is void. Moss, ¢c. v. 
Moss, gc., 4 IL. & M., see 807-8; Hollingsworth v. Barbour 
et al., 4 Pet., 466; Boswell’s lessee v. Otis, 9 How., 336, see 
850; Kilburn v. Woodsworth, 5 Johns., 37, see 41. 

When a statute confers on a court power, to be exercised 
ex parte over a subject, upon the existence of certain facts, 
the action of the court, if the facts do not exist, is void. 
McClung v. Ross, 5-Wheat, 116; Thatcher v. Powell, 6 
Wheat, 119; Bennett v. Higgins, 4 Dana; Griffith v. Dickens, 
2 Dana. 

When a court transcends its jurisdiction, its unauthorized 
decree is void. Shriver’s lessce v. Lynn, 2 Howard, 48; Wil- 
liamson v. Berry, 8 Howard, 498, see 452; Hickey’s lessee v. 
Stewart, 3 Howard, 750, see 762; -Boswell’s lessee v. Otis, 9 
Howard, 236; Pleasants v. Clemens, 2 Leigh, 474, see 482; 
Shackelford v. Hunt, 4 B. Monroe, 263; Madeira’s heirs v. 
Hopkins, 12 B. Monroe, 602; Maude v. Rhodes, 4 Dana, 147. 

A statute authorized, under certain circumstances, a suit, 
upon publication, against unknown heirs. A court having 
jurisdiction of such cases, considered that the facts upon 
which the proceeding might be had, existed; and by its 
decree directed a conveyance in behalf of the heirs to the 





-478 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Twiggs et al. vs. Chevallie et al. 1871, 





complainant. In a subsequent case, it was held that the 
supposed facts did not exist, that the court had not juris- 
diction of the subject matter, and that the decree was void, 
and the conveyance under it conferred no title on the pur- 
chaser, even as against a stranger. Hollingsworth v. Barbour, 
4 Peters, 466. 

A court, by a decree, directed a trustee to sell land. He 
sold land not within the scope of the decree, and reported 
it, and the eourt confirmed the sale. In an action of eject- 
ment, it was held that the decree of confirmation was void. 
Shriver’s lessee v. Lynn, 2 How., 43. In this case, (p. 60.), 
Mr. Justice McLean said: ‘‘ There was no case before the 
court; nothing on which its judgment could rest. No 
court, however great may be its dignity, can arrogate to 
itself the power of disposing of real estate, without the 
forms of law. It must obtain jurisdiction of the thing in a 
legal mode. A decree without notice would be treated as 
a nullity.” 

A court of common pleas ordered an administrator to sell 
land of hisintestate, and he did so. The court had no au- 
thority to direct a sale. This order was held void, and the 
sale a nulity. Bank of Hamilton v. Dudley’s lessee, 2 Peters, 
492, see 522-3. <A circuit superior court had no more au- 
thority to direct a sale of land not forfeited,—and when it 
did so, the sale had no greater validity. 

The legislature provided that deeds for the conveyance of 
lands might be acknowledged by the parties who had sealed 
and delivered them, or be proved by three witnesses to be 
their acts, before the general court, or the district court, or 
the county court, for the district or county in which the 
lands lay; or, that if the parties resided not in such district 
or county, the deed might be acknowledged or proved by 
the like nuraber of witnesses to have been sealed and deliv- 
ered, before a court of law, or other officer mentioned, of 
the county in which the parties should dwell, in a manner 
specified, and might be offered to the general court, or such 
district or county court, to be recorded, within a time pre- 
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scribed; and that the clerk should record such deeds. 12 
Hen. Stat., p. 154-5, Acts 1785, ch. 62, § 1; Shep. Stat., p. 
84-6, 28, s.s. 1,4, 5,8; 12 Hen. Stat., p. 537, Acts 1788, 8.63 , 
13 Jdem., p. 425, Acts 1792, c. 18, § 9, p. 481, c. 14, § 6. 

These courts were of record, some of them having the 
highest and some the most general original jurisdiction. 
When the proceeding was entirely in the general court, or 
a district or county court to which the deed was offered 
to be recorded, it was the duty of the court, upon an 
acknowledgment, to ascertain whether the party who 
acknowledged the writing, was the same person who had 
signed and sealed it; or upon proof, to ascertain, by the 
testimony of three witnesses, whether the writing was the 
act of the party. When the proceeding was in part before 
another court of law or officer, it was its duty to ascertain 
the same facts, and the duty of the court to which the deed 
was offered to be recorded, to ascertain whether these facts 
appeared by the certificate, whether the acknowlegment 
was before the proper court or officer of the proper county 
or place, whether it was certified properly, and whether the 
deed was offered to the court to be recorded within the time 
prescribed. If the latter court decided these questions in 
the affirmative, it adjudged that the deed was proved; and 
thereupon it was the duty of the clerk to record it. Yet, 
it has always been held, that the judgment of the court that 
the deed was proven or acknowledged, whether declared in 
terms or implied in an order to record the deed, is not con- 
clusive, either that the deed was sealed and delivered at all, 
or that it was proven or acknowledged and offered to be 
recorded, within the time prescribed after the sealing and 
delivery. Maxwell v. Light, 1-Call, 116; Moore’s ex. v. The 
Auditor, 3 H. & M., 232; Jennings and others v. The Attorney 
General, 4 H. & M., 424; Harvey v. Alexander and others, 1 
Ran., 219; Heron v. Bank U.S., 5 Ran., 426; Horseley and 
others v. Garth and others, 2 Gratt., 471; Shanks v. Lancaster, 
5 Gratt.,110; Glazebrook’s adm’r v. Ragland’s adm’r, 8 Gratt., 
882; Hodgson v. Butis, 3 Cranch, 140. 
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Formerly these were perhaps called ministerial acts. Of ad 
late they have been called by a different name. The. evi- 80 
. dence tending to the probate and recordation of a deed, was in: 
submitted to a judicial court—not to the clerk, its ministe- ev 
rial officer. The court heard the evidence, decided upon co 

its sufficiency, and pronounced and caused to be recorded 
its judgment. Upon this judgment, the ministerial officer lat 
of the court manually recorded the deed. The name by ce 
which the proceeding is called, does not change the nature gr 
of the preliminary inquiry, or the character of the judgment alk 
of probate. of 
The facts to be ascertained are generally simpler, and the th. 
law upon them less difficult of construction, in the proceeding sis 
to declare a deed proven and record it, than in the proceed- ne 
ing to declare land forfeited and sell it. If the ex parte ste 
proceeding be not conclusive in the simpler class of cases, tre 
it certainly ought not to be so treated in the more compli- to 
cated class, in which there is the greater probability of im- gr 
perfect information or judicial error. au 
The supreme court of the United States has sometimes, an 
as this court has lately, held that when under a statute a ex 
court had general jurisdiction of a subject, to be exercised : 
in cases between parties, who have notice, may adduce evi- Vi 
) dence, be heard in argument, and appeal, though the facts an 
which would authorize a judgment do not exist, yet, if the it: 
court has decided that they do exist, and accordingly given ' wl 
judgment, the remedy of the party aggrieved is to appeal, is 
and that having failed to do so, he may not, in a subsequent ob 
suit, treat the judgment as void. Gignon’s lessee v. Astor, 2 de 
How., 819; Sargeant v. State Bank of Indiana, 12 How., 378; co 
Cox v. Thomas’ adm’r, 9 Gratt., 323. wl 
This court has also decided, that an adjudication relative we 
to the probate of a will or the grant of administration, by no 
a court having general jurisdiction over the subject, not th 
appealed from, or, by some proceeding for the purpose, pr 
vacated or otherwise annulled, cannot be treated as abso- 
lutely void. In all such cases, however, in which the jur 
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adjudication may not, in a new proceeding, be reviewed, 
some person representing the interest of all who have any 
interest, is a party; all may become parties, and may adduce 
evidence, have counsel, and, if aggrieved, appeal toa higher 
court. 

The principles of the civil and canon law formerly regu- 
lated the proceedings, and determined the effect of senten- 
ces relative to the probate of wills of personal estate and 
grant of administration in the Ecclesiastical courts, where 
alone these matters were cognizable. When jurisdiction 
of these subjects was conferred on the common law courts, 
that jurisprudence which had before prevailed in the Eccle- 
siastical courts, was applied to the same subjects, in the 
new forums to which they were committed. Indeed, as by 
statutory enactments, the influence of probate and adminis- 
tration is extended, so as, more or less, directly or indirectly, 
to affect the title to real estate, the same principle may, toa 
greater or less extent, be applied to this new subject. No 
such principles, however, except in the effect of the probate 
and order to record a will, have as yet, to any considerable 
extent, if at all, been applied to real estate in Virginia. 

If there is a statutory proceeding known to the law of 
Virginia, that resembles the proceeding in rem of the civil 
and canon law courts, and especially the probate of a will, 
it is the proceeding and judgment of probate upon.a deed, 
when the court hears the evidence, adjudges that the deed 
is proven, and directs it to be recorded. Yet, as has been 
observed, uninfluenced by the principles that control and 
determine the effect of the judgments of the Ecclesiastical 
courts, governed by the principles of the common law, 
which give effect to judgments against those only who 
were parties to the proceedings in which they were pro- 
nounced, our courts have adopted a rule as to the effect of 
the probate of a deed, the direct opposite of that which 
prevails as to the effect of the probate of a will. 

The civil and canon Jaw furnished, also, principally, the 
jurisprudence of the admiralty courts. Hence principles 

VoL. Iv. 81 
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similar to those applied to probates of wills of personalty 
and administration, were adopted in proceedings to condemn 
property seized upon sea, and perhaps other subjects of ad- 
miralty jurisdiction; and the like conclusive effect was given 
to judgments in such cases. 


The spirit of these laws, it would seem, differed widely . 


from that of the common law, in the importance attached 
to actual notice to persons who might be affected by the 
sentences or judgments of courts, and the opportunity to 
make defense. 

It is believed that proceedings in rem, except those bor- 
rowed from the civil and canon law, are not known to the 
law of Virginia. Indeed it is said by a learned and distin- 
guished jurist, that courts of common law do not proceed 
in rem, and cannot directly reach a thing in specie. At any 
rate, it is confidently suggested, that a proceeding against 
real estate, whereby, without notice to the owner, or an op- 
portunity to make defense, or to appeal, the land of a citizen, 
who has committed no fault, neglected no duty, incurred 
no liability which he has not discharged, may be erroneous- 
ly condemned and transferred to a stranger, and the owner 
precluded from subsequently showing the error, has never 
been authorized by the legislature or sanctioned by the 
courts of Virginia. 

Upon principles of justice and the authorities, then, an 


order that land not in fact forfeited, should be sold as for- * 


feited, made previous to the 13th day of February, 1844, 
was void, and unquestionably had no validity, down to 
that time. An act of assembly was then passed, (Acts of 
1843-4, p. 19, ch. 19, sec. 1), which it has been argued, in 
effect, gave to such void order complete validity, and im- 
parted to the sale and conveyance made under it, the effi- 
cacy of a perfect transfer of the title of the owner of the 
land, from him to the purchaser at the judicial sale. An 
act of a subsequent legislature cannot indicate the inten- 
tion of a former one in a previous act, or control the effect 
of that act, otherwise than by legislation directly repealing 


eres 








COURT OF APPEALS OF WEST VIRGINIA. 483 








Jan’y Term, Twiggs et al. vs. Chevallie ei al. 1871. 





or altering it. The construction, then, of the acts of 1837 
and 1888, providing for the sales, and the effect of the sales 
made before the act of 1844, from the time they were made 
until the passage of that act, is not influenced by it. There 
are no proper words in the latter act, to give validity to pre- 
vious sales, A construction which would give to it that effect, 
would attribute to it not only the characteristics of ordinary 
injustice, but the extraordinary odiousness of retrospective 
legislation. The act provided that the owner of land sold, 
might file a petition for redress against au improper sale; 
but that it should not be done after the expiration of three 
years from the time when the sale was made. <A large 
number, perhaps most of the sales of this character, were 
made before the first day of March, 1841. The act did not 
take effect until the Ist day of March, 1844. If the remedy 
thereby given was exclusive.of the pre-existing right to 
question the validity of the proceeding, on general princi- 
ples, and so, in effect, gave efficacy to the forms of judicial 
transfers theretofore void,—it capriciously and relentlessly 
set the seal of condemnation on all titles to lands sold before 
1841, no matter how perféct such titles, or how meritorious 
the owners might be. These owners, whose lands had been 
improperly sold, were, without the pretense of a reason sud- 
denly deprived of redress or protection. Either, then, the 
enlightened legislators of the people of Virginia intended, 
in mere wantonness, to obliterate the pre-existing rights of 
many of her citizens, and at the same time mock them with 
the mere unsubstantial semblance of an adequate remedy; or 
they intended that the redress given by the act in question, 
should be cumulative upon the right to question the validity 
of the sale, whenever there was an attempt to enforce it. 
In this alternative, the latter purpose will be unhesitatingly 
ascribed to the legislature. 

The act provides, that, by the petition, the legality or 
justice of the sale, or order directing it, as distinguished 
from the fact that the land was not subject to sale, may be 
questioned. The legislature might very properly require, 
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that those objéctions to the sale should be made in that 
form, within a specified time; while the question as to the 
forfeiture of the land+-going to the very right of the case 
and the power of the court over the subject,—should be 
left, as before, to the general principles of the law,—by 
which, if the land was not forfeited, the proceeding would 
be without judicial sanction, and the sale a nuliity. 

When land not in fact forfeited, was declared forfeited in 
the name of one who then owned it, and might, therefore, 
perhaps, be treated as, in a sense, a party to the proceeding, 
and as having a kind of constructive notice, the sale may 
not have been regarded as absolutely void; and the petition 
authorized by the act of 1844, may have been intended to 
give the owner the opportunity to avoid it; while, when the 
land was declared forfeited in the name of another, the name 
of the owner did not appear in the proceeding, he was not in 
any sense a party, and had not even constructive notice; the 
sale would be absolutely void, there would be no necessity 
for the act of 1844, to protect such owner, and it would 
not perhaps be applicable to such a case. 

The provision on this subject, now in the statute-book, is 
totally unmeaning and absolutely idle. By an act of March, 
1846, it was provided that the ceurts should not, after the 
fall terms of that year, make orders for the sale of delinquent 
lands. Under this act, the last sales would take place in 
that fall, or the cnsuing winter. Yet the provision author- 
izing a petition contesting the legality or justice of the sale, 
and the limitation within three years from the time of the 
sale, were transferred from the act of 1844, to the Code, 
which did not take effect until July, 1850; more than three 
years after the last sales were made. 

There is nothing in the case of Smith et al. v. Chapman, 
10 Gratt., 445, at variance with the positions that have been 
here taken. In that case, the only question relative to the 
proceeding, which was considered, was its irregularity. Judge 
Lee compared it to an ordinary judical sale, and held (p. 445) 
that it was “‘in the nature of a judicial proceeding”—not'a 
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proceeding in rem,—and that those claiming under it, “could 
not be called on to show its regularity.” pp. 464-5. The 
facts, however, necessary to give the court jurisdiction, 
must exist, in order to impart to its action, that judicial char- 
acter, which precludes a subsequent summary inquiry as to 
its formality. 


BERKSHIRE, President. 


This was an action of ejectment for a tract of land of 500 
acres in Harrison county, granted by the commonwealth of 
Virginia to John Strobia, on the 14th day of March, 1788. 

The defendants in error who were the plaintiffs below, 
claim the land in controversy as derivative purchasers from 
Joseph H. Gallego and John A. Chevallie, who were the 
vendees of the heirs of the patentee, John Strobia. Their 
deed bears date in October, 1812, and was recorded in the 
general court in November following. 

The plaintiffs in error, who are derivative purchasers 
from Joseph Weirick, who purchased the land at the sales 
made by the commissioner of forfeited and delinquent lands 
for Harrison county, on the 21st of October, 1839; and 
elaim, 1st, That the land was forfeited for non-entry under 
the act of the 27th of February, 1835, and the act of 1836; 
and, 2d, That whether actually forfeited or not, the record 
and decree of the circuit court of Harrison county, under 
which the said commissioner made the sale, are conclusive 
(as to the question of forfeiture) against the defendants in 

error and all other persons. 
' _ On the trial the defendants tendered a demurrer to the 
evidence, in which the plaintiffs joined, and judgment was 
rendered on the demurrer for the plaintiffs. 

It appears from the report of said commissioner, made 
to the circuit court of Harrison county, that the tract now 
in controversy was never on the commissioner’s books of 
that county in the name of the grantee, Strobia, and that 
no conveyance of the land, by him, could be found on re- 
cord in said county; and that the land was therefore for- 
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feited. Upon this report the court ordered the said com- 
missioner to make sale of the land, which was accordingly 
done, and the sale (to Weirick) confirmed by a subsequent 
decree, and the land was afterwards conveyed by the com- 
missioner aforesaid to the purchaser. 

But it also further appears from the certificates of the 
auditor, which are in evidence in the cause, that this tract 
of land was on the commissioner’s books of Harrison coun- 
ty, in the name of Joseph H. Gallego, and charged with 
the taxes for the years 1813 to 1842, inclusive, and that 
these taxes were fully paid. 

The act of the 9th of February, 1824, repealed all the 
laws then in force forfeiting lands for the failure of the 
owners to have them properly entered on the commission- 
er’s books and charged with taxes assessed against them, 
and remitted all previous forfeitures; and no law was 
enacted forfeiting lands for such omission until the act of 
the 27th of February, 1835. 

It does not appear that the tract in question was ever on 
the commissioner’s books of Harrison county, and charged 
with taxes, from the time it was granted to Strobia, in 1788, 
until 1813, a period of twenty-five years, and it is therefore 
claimed by the plaintiffs in error that it was forfeited under 
the acts of 1835 and 1836, before cited. The land in ques- 
tion could not have been forfeited in 1839, when it was so 
returned to the court by the commissioners and ordered to 
be sold, either as the land of John Strobia or his heirs; be- 
cause while they were the owners from 1788 to 1812, it was 
conveyed in the latter year by the heirs to Gallego and 
Chevallie, and from 1813 to 1842, as we have seen it was 
on the commissioner’s books of Harrison county, (where 
the land lay) in the name of Gallego, and the taxes for 
those years all paid. At most the alleged forfeiture, for 
which the land was sold by the commissioner, could only 
operate on the ownership of Strobia, in whose name it was 
forfeited, and as he then had no interest in it whatever, and 
the land being at the time on the books in the name of 
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a person claiming under him, and the taxes duly paid, there 
was no forfeiture that could effect the true owners. John 
yv. Miller’s lessee, 12 Grat., 455. 

It is also very clear that no forfeiture as to Gallego and 
Chevallie could occur under the act of 1835, as the land 
was then on the commissioner’s books and had been for 
twenty-two years previous. That act did not purport to 
forfeit the lands of owners whose lands-were then on the 
commissioner’s books, but only such as were not then on 
the books and had not been for many years theretofore. 

The other objection we are to consider is the effect of the 
decree and proceedings of the circuit court upon which the 
sale, under which the plaintiffs in error claim, was made 
by the commissioner. 

It is insisted that as the acts of the legislature conferred 
jurisdiction on the court to decree sales of lands, reported 
as forfeited by the commissioner, it was not competent for 
the owner whose lands have been sold as forfeited, upon 
such report, to question the correctness of the decree, or to 
show in this collateral proceeding that the land was not, in 
fact, forfeited at the time of such sale; and that such de- 
eree is conclusive as to the fact of forfeiture, and consequent- 
ly bound the interests and rights of all persons whether 
parties to these proceedings or not. This position, it seems 
to me, cannot be maintained, and is wholly untenable. 

We are not called on in this case to consider what effect 
the record of these proceedings might have had on the 
rights of the grantee, John Strobia, and his heirs, in any 
claim they might have asserted to the land. It may be con- 
ceded that in such a case the purchaser, Weirick, and those 
claiming under him, would not be required to show the reg- 
ularity of the proceedings under which the sale was made, 
according to the authority of the case of Smith and others v. 
Chapman, 10 Grat., 445. 

But the vital inquiry is, did the decree and proceedings 
have the effect to divest the rights and title of Gallego and 
Chevallie, then the rightful owners of the land in question? 
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If they did, then the judgment complained of is erroneous. 
But if they did not have that effect, it is clearly right. 
Now, the jurisdiction of the court in the premises, it may 
be observed, was a limited and special jurisdiction, con- 
ferred by the statute over a particular subject, namely, lands 
that. were actually forfeited. It did not extend to lands not 
forfeited. The action of the court in such cases is founded 
on the report of the commissioner, who was required to re- 
port the lands that were delinquent and forfeited, and none 
other.. If, therefore, the construction contended for was to 
prevail, it is evident the titles to land, in many instances, 
would rest on no better foundation than the opinion of the 
commissioner of forfeited and delinquent lands. Such a 
construction would afford no protection to the citizen, and 
would tend to unsettle many of the land titles of the coun- 
try otherwise perfectly good; and to so hold, it seems to me, 
would be to the last degree, harsh and unwarranted, by any 
principle of law or justice. 

If, as claimed, the decree and proceedings in this case 
had the effect to divest the title out of Gallego and Che- 
vallie, the real owners at the time of the sale, it is pertinent 
to inquire in whom did such title vest? Certainly not in 
Weirick, the purchaser, for he acquired only such title and 
estate as was in the patentee, Strobia, in whose name the 
land was forfeited and sold. And as we have seen that 
neither he nor his heirs had any title whatever, the latter 
having conveyed the land to Gallego and Chevallie in 1812, 
is clear that Weirick acquired no title under such purchase. 
Smith v. Lewis, 2 W. Va. Rep., 39. 

I think it clear, therefore, that the title of the bona fide 
owners of the land in question was not so divested, or in 
any wise affected by the decree and proceedings under 
which the sale was made to Weirick, and that such sale, as 
to Gallego and Chevallie, was a nullity. If this be not so, 
then the remarkable anomaly in the law must follow, viz: 
that the right and title of the bona fide owners of land, who 
were in no wise in default, were divested and destroyed be- 
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yond remedy by a decree and proceedings, to which such 
owners were no parties, and consequently had no notice, and 
they actually defeated by a party claiming under such pro- 
ceedings and decree, and yet acquired thereby no title what- 
ever! A construction so obviously absurd and unjust, it 
seems to me, ought not to be adopted and declared to be 
law. 

My conclusion on the whole case, therefore, is that the 
law on the demurrer to evidence was for the plaintiffs in 
the action, and that the judgment of the circuit court is 
clearly right and ought to be affirmed. 


MAXWELL, J., concurred. 


JUDGMENT AFFIRMED. 
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Absent, Moore, J.* 
Tuomas A. HorrMan ef al. vs. Wru.i1aM H. SHIELDs. 


January Term, 1870. 


1. It is necessary, in a bill to enforce a judgment lien by a surety, where such 
surety has paid the judgment, that the original judgment creditors, whose 


judgment he has paid, be made parties. Conway v. Odbert et al., 2 W. Va. 
Rep., 25. 


2. Judgment creditors are necessary parties in proceedings to subject lands, 
upon which they are liens, to the payment of other judgment liens. 


3. An order of publication is given which is held to be insufficient. 


This cause came from the circuit court of Taylor county. 
The bill was filed at July rules, 1864. The complainant 
sought to sell the real estate of the defendant, Thomas A. 
Hoffman, on account of having paid to John A. Rightinire 
and Isaac Carder, the amount of a judgment obtained by 
them on an injunction bond of the defendant Hoffman, ia 
which the complainant was his surety. Rightmire and 
Carder were not made parties to the bill. It also failed to 
make all of the other judgment creditors of Hoffman, some 
of whom were non residents, parties. The order of publi- 
cation, which was held insufficient against some of the 
non resident judgment creditors, was as follows: 
‘William H. Shields, 


vs. In Chancery. 
Thomas A. Hoffman, &c. 


‘The object of this suit is to enforce the liens of certain 
judgments named in the bill, and to sell said Hoffman’s real 
*See page 443. 
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estate situate in Claysville, in said county. It appears by 
affidavit’ that Samuel D. Brady, Wilson Swindler, Bayly 
Keys, Robert T. Keys, Edwin B. Bradley, Robert W. Kyle, 
David Kyle, and John B. Martin, are not residents of this 
State. It is therefore ordered that said absent defendants 
do appear here in within one month after due publication 
hereof, and do what may be necessary to protect their inter- 
ests in this suit. A copy. Teste: A. ARMSTRONG. 
“T, publisher of the‘ West Virginia State Journal,’ a weekly 
newspaper published in the town of Grafton, West Virginia, 
do hereby certify that the notice, of which the annexed is a 
true copy, has been published in said paper for four consec- 
utive weeks. Witness my hand this 17th day of October, 
1864. J.L.8. Hau.” 
It is unnecessary to give further statement, as the above 
comprises all the points decided by this court. ’ 
Hoffman appealed to this court. 


Hon. John A. Dille, judge of the circuit court of Taylor, 
presided on the hearing of the cause. 


A. F’. Haymond for the appellants. 
C. Boggess for the appellee. 


Maxwe.LL, J. The first ground assigned as error is, that 
Rightmire and Carder, two of the home defendants, were 
not served with process, and that the order of publication 
was not duly executed against the non resident defendants, 
at the time the decree of the 29th of May, 1865, was ren- 
dered. It is objected, however, that Rightmire and Carder 
were not necessary parties. That they are necessary parties 
is not an open question. Conway v. Odbert, 2 W. Va. Rep., 
25. And being necessary parties, it was error to proceed 
to render the decree complained of without having them 
before the court. 

It is also objected that the non residents made parties in 
the bill were not necessary parties, and therefore it was not 
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necessary that an order of publication should be executed 


against them. This court has heretofore held that, judg. © 


ment creditors are necessary parties in proceedings te 
subject the lands upon which they have liens, to the payment 
of other judgment liens; so that this is a settled question 
so far as this court is concerned. Snider v. Brown and others, 
$3 W. Va. Rep., 143. The order of publication does not ap- 
pear, from the record, to have been properly executed, and 
no decree should have been rendered. 

The decree complained of will have to be reversed, with 
costs to the appellant, and the cause remanded for further 
proceedings. 


BERKSHIRE, P., concurred. 


DEtREE REVERSED. 
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Charleston, 

1 WILLIAM VANDIVER ef al. vs. DAvip Roserts. 
r 


January Term, 1871. 


1, A service of a notice by an officer, showing that he left a copy with 2 meme 
ber of defendant’s family over the age of sixteen; or an amended return 
showing that he left an office copy with a white male member of his 
family over the age of sixteen, the defendant being absent from his usual 
place of abode at the time, is defective because, Ist, it does not show that 
the person to whom the notice was delivered, was found at the defend- 
dant’s “usual place of abode;” and 2d, because it does not show that the 
officer gave to the person with whom he left the notice, “information of 
its purport,” according to the 1st section of chapter 121, Code of West 
Virginia. 





2, A joint judgment against two parties, where the service of notice is im- 
properly executed as against one party, is erroneous, and must be revetsed 
as to both. 


A motion to quash a notice because the return of the 
sheriff was not sufficient; from Mineral county. Judgment 
was rendered on the notice on the 22d day of October, 1869. 
The opinion of Judge Moore sufficiently states the ground 
of the motion. 


C. Boggess for the plaintiffs in error. 
Stanton ¢ Allison for the defendant in error. 


Moorz, J. Thereturn and amended return made by the 
sheriff, of his service of the notice for judgment on the un- 
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dertaking, so far as the defendant William Vandiver is 
concerned, are fatally defective. 

The original or first return is as follows: “I have served 
the within summons on the within named E. L. Blackburn, 
by delivering copy to him in person, and served:on Wm. Van- 
diver by leaving copy with a member of his family over the age of 
16 years, Sept. 30th, 1869.” The amended return is in these 
words: ‘I have served the within notice on the within 
named EK. L. Blackburn, by delivering an office copy to him 
in person, Sept. 30th, 1869; and served the within on William 
Vandiver, by leaving an office copy with a white male member of 
his family over the age of sixteen, said William Vandiver being 
absent from his usual place of abode, the time Sept. 30th, 1869.” 

The amended return shows satisfactorily that the notice 
was regularly served on E. L. Blackburn, by the officer de- 
livering to him in person, a copy of said notice, as required 
by the first clause of section first, chapter 121, of the Code. 
The service of said notice on Wm. Vandiver, was intended 
to be in accordance with the second clause of said section, 
which designates the mode of service if the party “be not 
found at his usual place of abode,” viz: “by delivering such 
copy and giving information of its purport, to his wife, or 
any other person found there, who is a member of his fam- 
ily, and above the age of sixteen.” The return does not, 
therefore, show legal service of said notice on said Vandi- 
ver; 1st, because it does not show that the person to whom 
the notice was delivered, was found at Vandiver’s “usual 
place of abode ;” 2d, because it does not show that the officer 
gave to the person with whom he left the notice, “ informa- 
tion of its purport.” 

Under the seventh section of chapter 121, of the Code, 
page 593, Roberts was entitled to judgment against Black- 
burn, upon whom notice had been properly served, but was 
not entitled to judgment against Vandiver, upon whom 
notice had not been served as required by statute. The court 
therefore erred in giving judgment against said Vandiver, 
and as said judgment is a joint judgment against said 
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Blackburn and Vandiver, it must be reversed in toto, with 
costs to the defendant here, and judgment with costs en- 
tered here for the plaintiff against the defendant Blackburn, 
such as ought to have been rendered in the court below. 


The other Judges concurred. 


JUDGMENT REVERSED. 
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Charlestow, 


A, G. Penpi&ton, usz, &c., vs. JAMES AND WIttts Barton. 


January Term, 1871. 


1. A defendant who requires the plaintiff to take the oath known as the sui- 
tors’ test oath, enacted by the legislature February 28th, 1865, is himself 
required, by the act of March Ist, 1866, to first take the same oath. The 
acts of February 11th and 28th, 1865, requires any plaintiff, if a citizen 
of the State, to make and file an affidavit that he will support the consti- 
tution of the United States and of this State, and that he takes such 
obligation freely and of choice, and without any mental reservation or 
purpose of evasion. 


2. Where a case has been submitted to arbitration under a rule of court, and 
the order is subsequently set aside on motion of one of the parties, and it 
appears on the face of the record that all the parties were present and no 
objection was made, although not made by consent, the appellate court 
must presume the order, so setting aside the submission, was properly 
made. 


A sufficient statement of this case appears in the opinion 
of Judge Maxwell. The suit was brought to February 
rules, 1867. 


Hon. N. Harrison, judge of the circuit court of Monroe 
county, presided on the hearing of the case. 


C. Boggess for the plaintiff in error. 
No counsel appeared for the defendants in error. 


Maxwe.t, J. A. G: Pendleton, who sued for the use of 
John Ballard, brought an action of debt against James 
Barton and Willis Barton, in the circuit court of Monroe 
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county. At the June term, 1867, of said court, the defen- 
dants filed four special pleas, and the defendant Willis 
Barton filed his affidavit stating that he had good cause to 
believe that the plaintiff Pendleton had, before that time, 
aided and abetted the so-called confederate states of Amer- 
ica, in hostility to the United States and this State; on the 
filing of which the court made an order that unless the 
said plaintiff file in the papers of the cause, within thirty 
days from that day, the oath required by the act of the leg- 
islature of West Virginia, passed on the 28th day of Feb- 
ruary, 1865, the cause should be dismissed at the cost of the 
plaintiff. At the September term of the court, following, 
the parties, by mutual agreement, submitted all matters in 
difference between them in the suit, to arbitrators, and 
agreed that their award should be made the judgment of 
the court. At the May term of the court, in 1868, the 
order of reference was set aside on motion of the defen- 
dants. 

On the 2d day of October, 1868, the cause was dismissed, 
because A. G. Pendleton failed to take and file in the papers 
of the case, the test oath required of him. 

The case is brought here on supersedeas, and the first 
question for consideration is as to the sufficiency of the af- 
fidavit filed by the defendant Willis Barton. 

A defendant who seeks to avoid the payment of a just 
debt, by requiring a plaintiff to take what is commonly 
called the suitors’ test oath, must himself strictly comply 
with every requirement of the statute. 

The acts of March Ist, 1866, [Acts 1866, p. 130], requires 
all defendants who require plaintiffs to take the oaths pre- 
scribed by the act of 1865, themselves to first take the same 
oaths which they require plaintiffs to take. The act of 
February 28th, 1865, p. 66 acts of 1865, and the act of Feb- 
ruary 11th of the same year, p. 21 of same acts, require any 
plaintiff, who claims to be a citizen of the State, to make 
an affidavit that he will support the constitution of the 
United States and the constitution of West Virginia, and 
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that he takes such obligation freely and of. choice, and 
without any mental reservation or purpose of evasion. 

The affidavit filed by the defendant Willis Barton, con- 
tains no oath of this sort, and is therefore, for this reason, 
if not objectionable in any other particular, insufficient to 
require the plaintiff to take the oath. Nathaniel Harrison, 
adm’r, v. Smith, Rhodes ¢ Co., infra; Same v. Leach, infra. 

There are other defects in the affidavit, but it is unneces- 
sary to refer to them, as the acts under which the proceed- 
ing was had are not now in force, and when the case is 
remanded no proceedings can be had under them. 

It is claimed here that the court below erred in setting 
aside the order submitting the case to arbitration. It ap- 
pears from the face of the order complained of, that the 
parties were all in court when it was made, and while it 
does not appear that it was made by consent, it does not 
appear that any objection was made to it at that time, so 
that this court must presume it was properly made. 

The order dismissing the case will have to be reversed, 
with costs to the plaintiff in error, the case reinstated 
upon the docket, and remanded for further proceedings 4 to 
be had therein. 


The other judges concurred. 


ORDER REVERSED. 
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Charleston. 


AvamM Kuan vs. Toe Boarp or EpucatTion oF WELLSBURG 
AND OTHERS. 


January Term, 1871. 


1, The act of the legislature of West Virginia, entitled “An act to establish 
the school district of Wellsburg, in the county of Brooke, passed July 
11th, 1868,” is not unconstitutional; and the taxes and levies assessed by 
authority of the board of education of said school district, ia the year 
1869, are legal, and should be collected. 


2. The legislature has the exclusive power to create independent school dis- 
tricts, without the assent of the citizens residing therein, and to authorize 
by law the electien of a beard of education for such districts by the qual- 
ified voters resident therein, and to give such board power to make the 
annual levies for buildings and the support of schools therein. 


3. Injunction was the proper remedy in this case to determine the question of 
the assessment of taxes, where it was claimed in the bill that the act cre- 
ating the school district of Wellsburg, under which the assessment was 
made, is unconstitutienal. 


This was an application to the circuit court of Brooke 
county, for an order of injunction to restrain the board of 
education of Wellsburg school district, in said county, from 
collecting from the plaintiff any moneys assessed and levied 
by said beard on the property of the plaintiff, for the buil- 
ding fund and for the support of schools within that dis- 
trict. The plaintiff, in his bill of injunction alleged that, 
he was a resident of Buffalo township, in that county, and 
the owner of real and personal property therein. That his 
real estate, consisting of 67 acres of land, was assessed on 
the assessor’s books of the county, at 8,658 dollars and 26 
cents, and that prior to the passage of the act of the legis- 
lature of West Virginia, of the 11th of July, 1868, entitled 
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*‘ An act to establish the school district of Wellsburg, in the 
county of Brooke,” the county was divided into three 
townships, to wit: Wellsburg, Cross Creek, snd Buffalo; 
and that prior to the passage of the last named act, the 
township of Buffalo had erected and established commodi- 
ous and suitable school houses in all the school districts of that 
township, under the general free school law of the State, 
and that there had been, before that time, erected in the 
school district of the township of Buffalo in which the real 
estate of the plaintiff was situated, a commodious and well 
furnished school house, the cost of the erection and furnish- 
ing of which, had been, prior to the passage of the last 
named act almost entirely paid by levies assessed upon the 
property of said township, of which the plaintiff had to 
that time paid all the levies assessed upon his property for 
that purpose. The plaintiff further charged that Wellsburg 
township (which lies adjacent to Buffalo township) or its 
board of education had, sometime in the year 1867 or 1868, 
began the erection of a large and costly school building. in 
Wellsburg township, and had about completed the same in 
the year 1869; that the cost of the same, with the grounds 
and appurtenances, was about 20,000 dollars, and that up 
to the 11th of July, 1868, but about 5,000 dollars of the same 
had been paid; and that there then remained unpaid there- 
on the sum of 15,000 dollars, bearing interest, for the pay- 
ment of which the said Wellsburg township had issued its 
bonds or other certificates of indebtedness, and that said 
building was erected without the knowledge and consent of 
the plaintiff, and without the knowledge and consent of 
Buffalo township or of its people. That by the act of the leg- 
islature of the 11th of July, 1868, an area of several square 
miles of the townships of Buffalo and Cross Creek were 
annexed to the township of Wellsburg for school purposes, 
which embrace among others the lands of the plaintiff in 
the township of Buffalo. That said act was also passed 
without the knowledge or consent of the plaintiff, and with- 
out the knowledge or consent of the people of the township 
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of Buffalo, or of the board of supervisors of the county of 
Brooke. That under said act an election was held in said 
newly formed school district, on the first Monday in May, 
1869, and that J. M. Cooper, George Freshwater and James 
Hervey, claimed to have been elected to, and assumed the 
office and title of the “board of education” of Wellsburg ; 
and that in May, 1869, they made and levied a tax onall the 
real and personal estate in the so-called school district, (inclu- 
ding therein the real and personal property of the plaintiff,) 
to wit: a tax of fifty cents on the one hundred dollars val- 
uation of all the property for the building fund, and fifty 
cents on the one hundred dollars valuation of all the prop- 
erty for the support of schools, and directed their treasurer 
to collectthe same. The plaiutiff further charged that the 
act aforesaid, creating the school district of Wellsburg, was 
unconstitutional, null and void; that the levy, assessment 
and collection of said tax for said school district of Wells- 
burg was unconstitutional, null and void; that the election of 
the so-called board of education was unconstitutional, null 
and void; and that it would be unjust, inequitable, and in 
violation of the constitution of the State of West Virginia, 
to make the plaintiff liable for any portion of the aforesaid 
levies and taxes of the so-called school district. In August, 
1869, the plaintiff gave notice to the defendants, the board of 
education of Wellsburg, that the bill would be filed at the 
September rules ef the circuit court of Brooke county, 
1869, and that on the first day of the October term follow- 
ing he would move the court for an order of injunction 
restraining them and the township collector from collecting 
any of the taxes levied and assessed against him. Process 
was issued to September rules, 1869, and the defendants 
answered, The notice to the defendants was presented to 
the court at its September term, 1869, and the motion of 
the plaintiff ordered to be docketed. Ata subsequent day 
of the September term, 1869, the cause was argued, and at 
the December term, 1869, the petition of the plaintiff for 
an injunction was overruled, and the bill dismissed at the 
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plaintiff’s costs. From said order of the circuit court the 
plaintiff appealed to this court. 


Hon. T. Melvin, judge of the circuit court of Brooke 
county, presided at the hearing of the cause. 


G. W. Caldwell, Joseph H. Pendleton and George A. Daven- 
port for the appellant. 


For the appellant it is claimed, Ist, that the will of the 
people, as declared in the constitution, is the supreme law, 
and that any act of the legislature that materially conflicts 
with the supreme law, is void; that the act of the, legisla- 
ture, complained of in this cause, was not the rightful ex- 
ercise of the power of the legislature, according to the will 
and appointment of the citizens of the State in their con- 
stitution. Const. W. Va., Art. 1, see. 3. 

2. That said act conflicts with the constitution in with- 
drawing from the direct action of the voters assembled in 
their township meetings, a business relating to their town- 
ship, and required and authorized by law, viz: the raising 
of school money, and vests that power in a board composed 
of three persons, elected for three years, when the consti- 
tution says expressly, it shall be done by the voters of each 
township personally, assembled in special or general town- 
ship meeting, and by the respective voters of each township 
when assembled. Const., Art. 7, sec. 2; Art. 10, sec. 2. 

3. The said act is unconstitutional, because it disregards 
township boundaries, and creates a school district of one 
entire township, and portions of two other townships, and 
directs how the money for the support of the school shall 
be raised, irrespective of the townships concerned, and with- 


out the authority of the people of said townships or parts of 


said townships. Cons., Art. 10, sec. 2. 

4, The said act is in direct conflict with the constitution 
in the mode it prescribes for choosing the school officers in 
said school district. Const., Art. 10, see. 3: ‘ Provision 
may be made by law for the election in the several town- 
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ships by the voters thereof of such officers,’ &c. This 
language did not warrant the legislature to direct elections 
of school officers by detached portions of townships, regard- 
less of township lines. See also Art. 7, secs. 2and4. And 
the 4th section of the said act is in violation of the consti- 
tution, in providing for the election of school officers to be 
held by the appointees of the town council of Wellsburg; 
the constitution requiring the supervisor, or in his absence, 
a voter chosen by those present, to preside at township elec- 
tions, and the clerk of the township to be the clerk of the 
election. Const., Art. 7, sec. 2. Section four of said act 
also appoints the place of holding the election, in violation 
of Art. 7, sec. 4; the supervisors having the sole right to 
appoint the place of holding the elections, and to be the 
judges of the election, qualification and returns of all coun- 
ty and township officers. 

5. The said act is unconstitutional because, by the second 
section of said act, it expressly provides that where the 
word township occurs in the school law, it shall be construed 
to mean school district. Constitution, Art. 10, sec. 2 and 3, 
is a part of the school law, wherein the word township oc- 
curs as the same word also occurs in Art. 7, sec. 13; thus 
changing the constitutional meaning of the word township. 
This act also changes the boundaries of the townships con- 
cerned, in violation of the 18th section of Article 7 of the 
constitution. While the constitution provides the board of 
supervisors may alter the bounds of a township, or erect 
new townships with the consent of a majority of the voters 
of each township interested, assembled in stated township 
meetings, Xe. 

6. Said act is unconstitutional because, by said act, (see 
secs. 6 and 7), the clerk and treasurer of Wellsburg town- 
skip are made the clerk and treasurer of the said school 
district, and are given a jurisdiction of parts of other town- 
ships, the voters of which have no voice in the election of 
said officers, that is to say, the voters of Cross Creek and 
Buffalo townships, included in said school district, cannot 
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vote for the clerk and treasurer of Wellsburg township, 
while, at the same time, said voters may vote in their res- 
pective townships for the clerk and treasurer thereof, which 
is in violation of the constitution, Art. 3, sec. 1. And be- 
sides, the said act is special, and not a general law, which 
the constitution authorizes as the only mode touching this 
subject. See constitution, Art. 10, sec. 2; Art. 11, see. 5; 
Art. 3, sec. 8. 

7. Nor can the said act be construed to create what the 
law of Virginia regarded as a ‘“‘Chartered Municipal Corpo- 
ration,” within the meaning of Article 7, section 14, of the 
constitution of West Virginia. The political entity sought 
to be created by the said act, lacks many of the essential 
attributes necessary to form a chartered municipal corpora- 
tion, as the same was understood in the legislature of Vir- 
ginia at the time the constitution of West Virginia was 
framed. Cities and towns were created in the old State by 
complete regular charters, conferring on these bodies all 
the powers, attributes and duties pertaining to public mu- 
nicipal corporations as they existed at the common law. 
See Code 1860, chapter 56, sec. 1; also chapter 54, sec. 24. 
What are known as quasi corporations in the New England 
and other northern States, were unknown in Virginia in 
1861 and 1863, and were not, therefore, in the contempla- 
tion of the convention who framed the constitution of 
West Virginia, for which reason it is submitted that said 
act cannot come within the exception in section 14, Art. 7, 
constitution of West Virginia. 

Another cogent reason showing the convention which 
framed the constitution could not have so contemplated, is 
the fact, that the contrivance sought to be established by 
said act, would enable the legislature to break down the 
barriers in the constitution, designed to prevent special leg- 
islation, efface the township system so deeply inscribed in 
the constitution, by absorbing all their powers, not only as 
to schools, but to roads, the keeping of the poor, elections, 
and other matters, and overspread the State with quasi 
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corporations, conflicting and interfering with each other, 
and with corporations proper, and taking from the people 
rights which they reserved in their constitution for their 
own exercise touching township and local affairs, and this 
right they have especially reserved in respect to their town- 
ship lines for school purposes. 

The constitution has invested the exclusive power of elec- 
ting school officers and raising school funds in the voters of 
each township, to be exercised by them in person, when as- 
sembled in general or special township meetings, and there- 
fore no change can be made in this respect, but by altering 
the boundaries of the townships in the manner provided in 
section 13, Article 7, of the constitution. And again, if 
the taxes levied by the people in their respective townships 
for school purposes be the exercise of a constitutional priv- 
ilege, why should a portion of the citizens living within a 
certain district, be denied that privilege, as they are by the 
operation of said act? 

And it is further submitted that if the legislature has no 
right to form a school district of one entire township and 
part of two other townships, and to authorize the election 
in such school district, (see said act, sec. 4), to be held by 
the appointees of the town council of Wellsburg, that then, 
the legislature would have the right to form into one school 
district all the townships of any county of the State, or to 
form into one school district a part of every township of 
any county, though said parts of townships were not con- 
tiguous, but remote from each other; and carrying out said 
principle, the legislature might consolidate the entire State 
into one school district, and direct the appointees of the 
town council of Wellsburg to hold the election for school 
officers within such district. 

Therefore, it is claimed by the appellant that the decree 
of the court below, in said cause, should be reversed, and 
that said act should, by the honorable court, be adjudged 
and decreed unconstitutional, null and void. 
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Stanton ¢ Allison for the appellees. 

The defendant was organized under the act of July 11th, 
1868. Acts of extra session of 1868, p.17. It is expressly 
made a corporation, (as are all other school districts by the 
general law), and is a corporation de facto, if not de jure. 

It is a municipal corporation, within the meaning of the 
14th section of Article 7, of the constitution, which covers 
all public corporations other than those spoken of in the 
previous sections of the same article, to wit: counties and 
townships. The latter, if corporations at all, come within 
the generai definition of a municipal corporation, but are 
not such within the meaning of section 14, Article 7, but 
all other public corporations are. 

We refer to the following authorities upon this point. 1 
Bouvier’s L. Dic., 318 and 319, see 3 to 7; Angel & Ames 
on Corp., sec. 23, 24,14; Cooley’s Con. Lim., p. 189; Me- 
Kim v. Oden, 3 Bland Chy, [Md.,] 417 and 418; Willimantic 
School Society v. The First School in Windham, 14 Conn., 468; 
Granby v. Thurston, 23 Conn., 416; Gilman v. Basset, 33 
Conn., 298; Whitmore v. Hogan, 22 Maine, 564; People ex 
rel Wilson v. Solomon, A. L. R., Oct., 1870, p. 604; 4 Wis., 
79; 1 Dutcher, 177; 35 N. H.,477; 32 Pa. State Rep., 194; 
23 Iowa, 408. 

Trustees of school districts are public officers. 1 Dutcher 
177; 35 N. H., 477; 32 Pa..St. Rep., 194. 

The legislature has entire control of public corporations 
of a municipal character where not forbidden by the con- 
stitution, and they are created by the mere act of incorpor- 
ation, whether the inhabitants are pleased or displeased, 
and without their acceptance. Berlin v. Gorham, 34 N. H., 
266; Gorham v. Springfield, 21 Maine, 58; McKim v. Oden, 
3 Bland’s Chy., 417-18; 1 Tucker’s Com., book 1., p. 162 to 
165; 1 Call, 161, 164; 9 Cranch, 62. 

Injunction is not the proper remedy, but should be infor- 
formation in nature of quo warranto, (or perhaps a writ of 
prohibition). Hodges v. N. E. Screw Co., 3 R. 1,1; Redf. 
on Railways, p. 9, sec. 9, p. 18, sec. 4, p. 457, 472; Angel & 
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Ames on Corp., sec. 731 to 735, 820, 312; Wilcox on Corp., 
14 Law Lib., 247; 2 Tucker’s Com., 201; 15 Gratt., 179; 
Code of West Va., ch. 7, sec. 15, ch. 13, sec. 18; Attorney 
Genéral v. Utica Ins. Co., 2 Johns. Chy. Rep., 375; 3 Leigh, 
1; 11 Paige, 118; 15 Johns., 378; 5 N. H., 367. 

The officers of the district cannot decide upon the con- 
stitutionality of the law. Code of W. Va., ch. 13, sec. 18; 
Acts of 1866, p. 25. 

Law to be held constitutional unless clearly otherwise. 
The legislature has all legislative power not prohibited. 
Sharpe v. Robinson, 5 Gratt., 642; Com. v. Drewry, 15 Gratt., 
1; Exparte Hunter, 2 W. Va. Rep., 160, 161; Lrparte Strat- 
ton, 1 West Va. Reports, 306; Case of County Levy, 5 Call, 
139, 141. 

We particularly refer to Drewry’s case, 15 Gratt., 1, 5, 
and to Hunter’s case, 2 W. Va. R., 160, where the acts, we 
think, were of more doubtful validity than the one now be- 
fore the court, though properly held constitutional. 

Legislative construction strongly in favor of the power, 
and many other similar districts involved. See the follow- 
ing similar acts: Free School law of Dec. 10th, 1863; Acts 
of 1863, chapter. 137, sec. 1, as to Wheeling district. Also 
Acts of 1865, p. 82; 1867, p.64; and 1868, p. 107; [4 town- 
ships and parts of 2 others]. Clarksburg and parts of ad- 
joining districts, Acts of 1867, p. 101, and 1868, p. 45; Mor- 
gantown, &c., Acts of 1868, p. 46; Barboursville, &c., Acts 
of 1867, p. 23; Moundsville, &., Acts of 1867, p. 23; Wes- 
ton, &c., Acts of 1868, p. 70, 1869, p. 106; Leatherwood, &c., 
Acts of 1869, p. 9; Brandonville, &c., Acts of 1868, p. 22; 
Fairmont, &c., Acts of 1869, p. 9; Phillippi, &c., Acts of 
1869, p. 105. Ratified by the Code of West Virginia, ch. 
45, sec. 76, p. 312, and sec. 37, latter part, and sec. 28. 

There is nothing in the complaint that the act was passed 
without plaintiff’s consent or the consent of his township. 
Harrison justices v. Holland, 3 Gratt., 247; Wade etal. v. City 
of Richmond, 18 Gratt., 583, 601, 616, 620; Cooley’s Con. 
Lim., 198, and note 3; Cheaney v. Hooser, 9 B. Mon., 330; 
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Gooden v. Crump, 8 Leigh, 120, 128, 129, 154; Powers v. Com. 
of Wood Co., 8 Ohio State Rep., 289. 

Plaintiff is estopped, because of his vote for the officers, 
who are but his agents, in the performance of the duties for 
which plaintiff and others elected them as their agents. See 
Angel & Ames, secs. 282-3; 8 Wheat., 357. 

As to what constitutional provision will be deemed direc- 
tory only, and the effect of repeated legislative recognitions, 
see Rumsey v. The People, 19 N. Y., 41. 

The direction to make general laws does not prohibit the 
power to make local regulations having the force of law in 
limited localities, committed to other bodies, &e. Clark v. 
City of Rochester, 28 N. Y., 605. 

The act is not in conflict with either of the provisions of 
the constitution referred to by the plaintiff. As to Art. 7: 
If there could have been a doubt under the previous sec- 
tions, it is removed by the 14th section, saving the power 
as to municipal corporations. So with Art. 10. If there 
would have been a doubt under sections 2 and 3, it is re- 
moved by section 4. 


Moors, J. This case involves two questions. Ist. The 
jurisdiction of a court of equity to interpose by injunction 
in such cases. 2d. The constitutionality of the act entitled 
“an act to establish the school district of Wellsburg, in the 
county of Brooke,” passed July 11th, 1868, by the legisla- 
ture of this State. Acts ex. ses., 1868, p. 17. That a court 
of equity has jurisdiction in such cases, is fully sustained 
by authority. Bull et al. v. Read et al., 13 Gratt., 87. The 
answer to the second question is made equally definite by 
the same authority. We are not, however, sent adrift for 
authority to establish the constitutionality of said act. The 
constitution itself, Art. X, section 2, declares, “The legisla- 
ture shall provide, as soon as practicable, for the establish- 
ment of a thorough and efficient system of free schools.” 
The establishment of such schools is, therefore, not merely 
permissive, but obligatory, on the legislature. The system 
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“provided for” by them is required to be “thorough and 
efficient.” Who is judge of the thoroughness and efficien- 
cy? Certainly, the legislature. When the people, through 
the constitution, delegated that power to the legislature, 
they made the legislature sole judge of the kind or kinds 
of free schools that should be established and supported. It 
was not left to the caprice of an individual, or any number 
of persons that might be influenced by personal motives or 
local prejudice, but was wisely confided to the wisdom of 
the united representatives of the people who, coming from 
all sections of the State, could best devise a system ‘“thor- 
ough and efficient.” Hence, we find, in the same section 
of the constitution, a power given to the legislature to 
“provide for the support of such schools by appropriating 
thereto the interest of the invested school fund; the net 
proceeds of all forfeitures, confiscations, and fines accruing 
to this State under the laws thereof; and by general taxa- 
tion on persons and property, or otherwise.” Const., Art. X, 
sec, 2, clause 2. From this clause it is plain, the people in- 
tended that the “thoroughness” and “ efficiency” of the sys- 
tem of free schools, adopted by the legislature, should in no 
wise be prejudiced by the want of ample means, They make 
it obligatory upon the legislature to provide for the support 
of such schools, not only “by appropriating thereto the in- 
terest of the invested school fund,” &c., but also by “ gen- 
eral taxation on persons and property, or otherwise,” thus 
placing in the hands of the legislature, for that purpose, 
plenary, if not absolute, power. The third clause of the 
same section declares that the legislature “shall also pro- 
vide for raising in each township, by the authority of the 
people thereof, such a proportion of the amount required 
for the support of free schools therein, as shall be pre- 
scribed by general laws.” 

In conformity with the provisions of the said tenth ar- 
ticle of the constitution, the legislature in 1863 established 
a general system of free schools. Chap. 1387, Acts 1863. 
The first section of said general act declared that “ each and 
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every organized township within the several counties of this 
State, or which may hereafter be organized within the same, 
is hereby constituted a school district to be contided to the 
care and management of a board of education as herein- 
after constituted; but the city of Wheeling, with parts of 
townships connected therewith, shall constitute but one dis- 
trict.” From this, it appears, the system established was 
one of districts, whether embraced by the boundaries of one 
township, or embracing within its own boundaries parts of 
several townships. To render the system efficient, it was 
necessary to establish a head or governing authority over 
each district; hence, for that purpose they provided, in the 
second section of said act for the election of three commis- 
sioners by the voters of the several townships, who, to- 
gether with the clerk of the township (and their successors 
in office) were by the fourth section of said act constituted 
‘‘a body corporate in law under the name and style of The 
Board of Education of the Township of ys 

By the general act of February, 1866, the district system 
was retained by authorizing the division of every township 
‘into a suitable number of school districts,” (Acts 1866, p. 
54, ch. 74, see. 1) governed by an incorporated board of ed- 
ucation. Idem, secs. 2, 3,4. The amendatory act of 1867, 
(Acts 1869, p. 113, ch. 98,) and the Code of 1868, p. 290, ch. 
45, secs. 9, 10, retain the system of districts; thus showing 
that the wisdom of the successive legislatures of the State 
approve of that system, as the most thorough and: efficient, 
for the free education of the youth. 

What are called “independent school districts,” as the 
one under consideration, although created by special acts, 
have, from their formation to the present, been specially 
recognized in the general acts; and notwithstanding the 
designation of “independent,” they nevertheless constitute 
a part of the general system, sanctioned by the legislature 
as the most efficient for a particular locality. 

That the legislature had the power to establish the school 
district of Wellsburg, in the manner they have by said act 
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of July 11th, 1868, seems evident from the authority vested 
in them by the said second section, tenth Article of the 
constitution. But if their authority under the said second 
section was questionable, they certainly had ample power 
under the fourth section of said tenth Article, viz: “The 
legislature shall foster and encourage moral, intellectual, 
scientific, and agricultural improvement; they shall, when- 
ever it may be practicable, make suitable provisions for the 
blind, mute and insane, and for the organization of such insti- 
tutions of learning as the best interests of general education in the 
State may demand.”” Con., Art. X,sec. 4. It stands in reason 
that the people, in conferring on the legislature so great a 
prerogative, intended that it should be the judge of what 
was necessary and proper “for the organization of such in- 
institutions of learning as the best interests of general 
education in the State may demand,” and have all powers, 
consistent with the principles of right and justice, as recog- 
nized and protected by the constitution, to provide the 
means for their support. The district schools, whether 
sreated by general or special acts, are institutions of learn- 
ing, under the fostering care of the legislature. It is not 
our province to criticise the system adopted for the Wells- 
burg district, nor to judge of its efficiency; all we are called 
upon to do, is to ascertain whether the act creating it is in 
violation of the constitution or not? We think it is not. 
[t does not alter the boundary lines of townships, as argued, 
it simply creates an institution of learning, having jurisdic- 
tion for school purposes only over a definite territory em- 
bracing one township and parts of two others, but not 
conflicting with said townships, in their municipal or police 
powers and rights. The township is a corporation for cer- 
tain purposes; the district is instituted for as specific, though 
different purpose, and in that respect, and to that extent, 
they are distinct and independent corporations, 

The mode prescribed by said act for raising the money 
for the support of the schools within said district, is not 
unconstitutional, because the money is levied for the “board 
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of education,” elected by the voters, who are thus constitu- 
ted the authority of the people in the districts for that 
purpose. 

The counsel have raised many points in their arguments, 
indicating that said act violated the constitution, but notwith- 
standing the ingenious argument, coming with acknowl- 
edged force from able jurists, there does not appear that 
direct violation of the constitution, in the provisions desig- 
nated in the argument, as would justify this court in declar- 
ing that the legislature had transcended its powers. In fact 
several of the points argued do not fairly arise from the 
record, and should not be considered. 

From the foregoing view of the constitutional provision, 
and upon the principles decided in Godden v. Cramp, &c., 8 
Leigh, 120; Bull v. Read, gc., 18 Gratt., 87; Wade, &c., and 
Thomas, gc. v. City of Richmond, 18 Gratt., 583; in which 
cases the leading authorities are fully discussed, and there- 
fore not necessary to be reviewed in this case, we are led 
to the conclusion that the said act is constitutional; that 
the taxes and levies complained of by the plaintiff are legal, 
and should be collected; and that the assent of the plaintitt 
was not essential to the formation of said school district; 
that the legislature has the exclusive power to create such 
districts, even without the assent of the citizens therein, 
and did not exceed their authority in that respect when, by 
said act, they created a board of education consisting of 
three commissioners, who should “be elected by the quali- 
fied voters resident” in said district, and gave that board 
power to make the annual levies for building, school and 
expense funds. The eonsequences flowing from this crea- 
tion of the legislative will, grievous though they may be to 
the plaintiff, can have redress only in the legislative will 
and discretion, and cannot be relieved by judicial supervi- 
sion, unless the corporate authorities of this district exceed 
their corporate powers, or, the legislative will springs be- 
yond the restricting limits of the constitutions, Federal or 
State. If the legislative will, in the creation of the district, 
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operate harshly upon any citizen therein, the fault is in the 
constitution, and cannot be remedied by the judiciary; the 
appeal for redress must be either to legislative discretion, 
or to the people, from whom all such power originates, and 
who alone can create organic law. 

I am thus led to the opinion, that the circuit court pro- 
perly refused the injunction prayed for in this cause, and 
was equally right in dismissing the bill; and that the order 
complained of should be affirmed, with costs to the appellee. 


The other Judges concurred. 


ORDER AFFIRMED. 


VoL. Iv. 33 





514 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Fluharty vs. Beatty. 





Charleston. 


WILLIAM FLUHARTY vs. JEREMIAH BEATTY. 


January Term, 1871. 


1. In a bill in equity it is alleged that, a lot of land belonging to B., is sold 
by judgment creditors; that he became the purchaser and applied to F. 
to become his surety in the purchase money bonds; that it was agreed 
between them that F. should appear as principal in the bonds, and B. as 
surety, and the land, with the advice and consent of the commissioners 
of sale, should be reported as sold to F., which is accordingly done. That 
it was also further agreed that if B. paid the purchase money the land 
should be his, and if not, and it became necessary for F. to pay it, the 
land should become his. That B. paid all the purchase money and lifted 
the bonds, except 100 dollars, which F. paid without the consent of B; 
that B. retained possession of the property. That subsequently F. ob- 
tained from the commissioners a deed for the land, without the knowledge 
of B., and had never, up to that time, expressed any intention of retain- 
ing the land or claiming it. And that B. had tendered to F. the 100 
dollars and its interest, and a properly prepared deed to be signed by him, 
conveying the land to B. The bill seeks a conveyance from F. HELp: 


I. That the allegations of the bill, if true, furnish a case that a court 
of equity would not hesitate to enforce by compelling a convey- 
ance; and a demurrer to it, for want of uncertainty and mutuality 
in the contract, will not lie. 


II. The proofs sustain the allegations of the bill in this case. 


III. That as nothing appears in the record to show that the property 
sold for less than its value when purchased by B., on account of 
the arrangement between him and F., or that the creditors of the 
former did not receive the benefit of the proceeds of the sale, it 
cannot be objected that it was such a fraudulent arrangment by B. 
to cover up his property in fraud of his creditors, who do not ap- 
pear to be injured and are not heard to complain, as will prevent 
his enforcing the agreement. 
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2, The decree below, in this case, declared the 100 dollars paid by F. to bea 
lien on the land, and also ordered a deed to be made by him to B., with- 
out requiring as a condition precedent the payment of the 100 dollars 
and interest; and it is held that, inasmuch as the money and interest had 
been once tendered and refused, and it was declared to be a paramount 
lien, the fact that the deed is required to be made without the payment 
thereof as a condition precedent, is not sufficient cause to reverse the 
decree. 


Bill filed in the cireuit court of Marion county, at May 
rules, 1868, by Jeremiah Beatty against William Fluharty 
and wife. It alleged that in 1859, the plaintiff owned a lot 
of ground in Mannington; that a chancery suit was pend- 
ing against him, instituted by sundry judgment creditors, 
and the lot was decreed to be sold; that he was under pe- 
cuniary embarrassments and desired to purchase the lot to 
prevent its being sacrificed, and did so at the sale—being 
the highest bidder, for the sum of 400 dollars; that fearing 
his ability to purchase at the sale, by reason of not being 
able to give the security for the purchase money, he agreed 
with the defendant that the sale should be reported in the 
name of the defendant, and accordingly executed bonds 
jointly with him for the purchase money; that it was also 
agreed that if the plaintiff was unable to pay the bonds, 
and the defendant should have to pay them, then the deed 
should be made to him; otherwise, if the plaintiff paid the 
bonds the deed for the property should be made to the lat- 
ter; that this arrangement was entered into to secure the 
defendant if he should be compelled to pay the bonds. 
That in July, 1860, the sale was confirmed by a decree of 
court, and the commissioners were directed to make a deed 
to the defendant. That the plaintiff, in fact, subsequently 
paid all the purchase money except 100 dollars, which lat- 
ter sum was paid by the defendant; that the defendant did 
not express any wish to keep the property, or claim it to be 
his own, but alleged that he had 100 dollars in his posses- 
sion and was afraid that it would be taken from him by 
United States soldiers, and desired as a favor to himself to 
be permitted to pay the 100 dollars for the purpose of put- 
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ting it beyond danger. That plaintiff refttsed the permis- 
sion to pay the same, but the defendant did pay it to the 
commissioners who made the sale, without the knowledge or 
consent of the plaintiff That plaintiff moved to Wood 
county, and neglected to make any effort to get a deed for 
the lot, and was ignorant of the fact that the defendant 
could get a deed from the commissioners without plaintiff’s 
consent, but the latter did, in July, 1867, procure a deed 
from the commissioners without the knowledge or consent 
of the plaintiff. That the plaintiff had been and still was 
in possession of the property with the knowledge of the de- 
fendant, and had with like knowledge erected valuable im- 
provements on the lot, to the extent of 700 dollars, and that 
the defendant had made no claim to the lot to the time of 
his procuring the deed, and did not do so until about April, 
1868, when for the first time the plaintiff derived informa- 
tion of a deed having been obtained. The bill charged 
that the deed had been fraudulently obtained; that the de- 
fendant was seeking a wrongful] possession of the lot, and 
refused to make the plaintiff a deed for it, although plain- 
tiff had tendered the payment of the 100 dollars and its in- 
terest, and demanded a deed, producing to the defendant 
at the same time a properly prepared deed, with covenants 
of special warranty, ready to be signed. That the money 
and its interest was brought into court ready for the de- 
fendant. It asked that the defendant be required to ex- 
ecute a deed to the plaintiff for the lot, &e. 

The answer denied the agreement concerning the pur- 
chase of the lot as set up in the bill, but averred that prior 
to the sale thereof, the plaintiff bought of defendant some 
cattle and assigned in payment thereof a note on McDougal 
and Conaway for the sum of 232 dollars, due in August, 
1858, but not due at the date of assignment; that the plain- 
tiff represented the prommissors to be solvent; that when 
the note became due they were not so, but were notoriously 
insolvent, and still remained so; of which fact the plaintiff 
had knowledge; by reason of which insolvency the plain- 
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tiff became liable to pay the amount of the note to the de- 
fendant. That the plaintiff was in failing circumstances 
and believed to be insolvent at the time of the purchase, 
and was still of doubtful solvency; that the plaintiff sugges- 
ted and stated that the defendant should purchase the lot, 
and in that way he could realize the amount of the note, 
and that the plaintiff would pay the purchase money as it 
became payable, and that he would also pay defendant the 
932 dollars with its interest, in a reasonable time after the 
sale. That in view of the doubtful solvency of the plaintiff 
and to secure the payment of the 232 dollars, he authorized 
the plaintiff to bid the land in for him at the sale, if defen- 
dant was not present thereat; that defendant voluntarily 
agreed with plaintiff, that if the purchase money was paid 
by the latter, and also the amount of the McDougal note 
with its interest, that the plaintiff should have the land, and 
not otherwise. That the allegations of the bill as to the 
payment of the 100 dollars by the defendant were false; 
that the plaintiff himself took the money to the commis- 
sioner from the defendant, and executed his receipt there- 
for, stating what was to be done with it; (which was filed 
with the answer.) That the agreement was only a verbal 
one and ought not to be enforced in equity, as the plaintiff 
had failed to comply with it. That in 1865 the plaintiff 
went to defendant and acknowledged his indebtedness of 
the 232 dollars, and asked for the note of McDougal to see 
if it could not be collected, and defendant gave it to him 
on his executing a receipt therefor, (which was filed with 
the answer and stated that it was to be given to a lawyer 
for collection or returned to defendant,) and which had not 
been collected or returned. The answer also averred that 
defendant believed that inasmuch as the plaintiff was 
largely indebted, more than he could pay, at the date of the 
sale, in desiring and agreeing with the defendant about the 
purchase of the lot, he was seeking to cover up his prop- 
erty to delay, hinder and defraud his other creditors; and 
therefore did not come into court with clean hands; that 
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the plaintiff was allowed to occupy and possess the land as 
a matter of favor under the hope that he would pay the de- 
fendant according to the contract. 

The testimony of John E. Wells, taken for the plaintiff, 
proved that the defendant went to the plaintiff in 1864, and 
wanted to loan him 100 dollars, which he refused; he 
wanted him to take it and make him secure in it; he gave 
as a reason that he was afraid the money would be stolen 
from him; that his guns had been taken from him; that 
during the war he took for one of the parties, (could not 
recollect which) 100 dollars to Thomas G. Watson, one of 
the commissioners who sold the land, at Fairmont, and saw 
him enter a credit on some paper; whoever gave him the 
money gave it to him as the money of the defendant, and 
thought it was the latter who gave it to him. 

The depositions of three witnesses were also taken for 
the plaintiff, who proved the value of the improvements 
put upon the property to be from 500 to 700 dollars. 

The plaintiff’s own depositiqn proved that a few days af- 
ter the sale, he went to the defendant to get him to go his 
security in the purchase money bonds; that the next day 
thereafter the defendant went to the plaintiff and agreed to 
go his security; and it was also agreed that if the plaintiff 
could pay for the land he was to have it; otherwise, if he 
could not it was to be the property of the defendant. Sub- 
sequently it was agreed that the defendant should go first 
in the bonds for the purchase money, inasmuch as the plain- 
tiff was “enthralled,” and it was thought that if he went 
first it might be the grounds of controversy in the future; 
that they went to Fairmont together, the plaintiff paying 
the defendant’s expenses in travelling; that commissioner 
Watson recommended the arranging of the report of sale 
in the name of the defendant; that defendant was not pres- 
ent at the sale; did not know when it occurred; that there 
never was any other contract in relation to the matter than 
that just given; that the contract had been frequently 
talked of between the parties, and the plaintiff had always 
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told defendant he intended to pay the bonds and keep the 
land; that about the 5th of April, 1866, commissioner J, 
O. Watson (substituted for T. G. Watson, deceased,) re- 
ceived from the plaintiff all the balance of the purchase 
money, and delivered to him the bonds in the presence of 
the defendant and with his consent; that upon its being 
mentioned that the defendant claimed to have paid 100 
dollars in the bonds, that he got the commissioner to make 
a calculation of the interest thereon, from the date of its 
payment, whereupon the parties got the commissioner to 
draw an instrument of writing between them, the purport 
of which was when the plaintiff paid the 100 dollars and 
its interest to the defendant, the latter was to direct the 
court to make the deed for the land to plaintiff, or if the 
latter failed and his son paid the money, the defendant was 
to direct the deed to be made to the son; that the defen- 
dant was to sign this agreement, and took it with him. He 
also proved the tender of 100 dollars and interest, and the 
prepared deed, as alleged in the bill. He also corroborated 
the evidence of Wells as to the offer of the defendant to 
loan plaintiff money in 1864, and his refusal to take it; 
and that the receipt he gave therefor was written after 
Wells had paid the money to the commissioner, but dated 
back to cever the time of his doing so; that the defendant 
never made any claim to the property until 1868. 

The deposition of G. W. Glendenning, taken by the 
plaintiff, proved that in 1864 or 1865, he went to defendant 
to see about buying the property in controversy; that he 
said in reply to a question that he had no claim against it 
except a lien of 100 dollars; and that defendant told wit- 
ness, at same time, that plaintiff had paid his expenses to 
Fairmont and back, when they went to sign the bonds; 
that defendant also stated that he once had an intention of 
buying the property of the plaintiff, but had concluded not 
to do so, and that witness would be perfectly safe in buying 
of the plaintiff. 

The deposition of commissioner James O. Watson, taken 
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by plaintiff, proved that on the 5th of April, 1866, the par- 
ties came to him to lift the bonds, and that the plaintiff paid 
him the balance of the money due thereon; witness under- 
stood from them that the 100 dollars credited on the bonds 
had been paid by defendant, and a conversation took place 
between them concerning a deed for the property which 
was to be made to the plaintiff or his son; that upon the 
suggestion of witness a paper was drawn by him directing 
the court to make a deed to plaintiff or his son, which was 
to be signed by defendant, who took the paper. Witness 
did not recollect any more of the contents of the paper. 

The testimony taken by the defendant related principally 
to the actual value of the property and its rental value, and 
to, the insolvency of the prommissors in the McDougal note, 
but as this latter feature of the testimony does not appear 
to have been considered by this court, it is unnecessary to 
give it here. The deposition of the defendant proved sub- 
stantially the averments of the answer, but does not appear 
to have been corroborated by any other testimony. 


The court below at the March Term, 1869, decreed that 
the plaintiff was entitled to a conveyance of the land from 
the defendant, with covenants of special warranty; that the 
100 dollars paid by defendant was a lien thereon, with in- 
terest from the date of its payment, and that the defendant 
should make a deed to the plaintiff within sixty days from 
the rising of the court. It also gave costs to plaintiff; but 
without prejudice to the defendant in any proceeding for 
the recovery of the 232 dollars and interest mentioned in 
the answer. 

Fluharty appealed to this court. 


A. F. Haymond for the appellant. 


James Morrow, jr., for the appellee. 


The first error complained of is, that the contract or ar- 
rangement set up in the bill, or as the same is disclosed upon 
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a consideration of the bill, answer and testimony, is void 
within the Statute of Frauds. 

In reply it is insisted: That this case does not, in any part 
or aspect of it, disclose a “‘contract for the sale of real estate,”’ 
and therefore does not answer to any description of contract 
required to be in writing. See Code 1860, ch. 143; Browne 
on Fraud, sec. 263. 

The contract or arrangement between the parties is, in 
legal effect, the declaration of a trust. It was agreed that 
the appellant should have and retain the legal title within 
his control, as a security—the parties contemplating the 
possibility that he might have to pay the purchase money 
notes. This view of the case is sustained by the testimony 
of the appellee, corroborated most fully by the testimony 
of the witness Glendenning, by the circumstance that the 
appellant always recognized the appellee as the owner of 
the property, acquiesced in the latter’s possession, claiming 
it as his own, for seven years, and by the testimony of the 
appellant himself—or rather by his failure to controvert the 
testimony of the appellee in regard to the terms and con- 
ditions upon which he (the appellant) was to sign the 
memorandum, or writing, drawn by the witness, James O. 
Watson, on the 5th day of April, 1866. Beatty explicitly 
swears that this memorandum, or writing, was to be signed 
by Fluharty upon payment to him of 100 dollars, with in- 
terest from the 10th day of May, 1864, (the time said sum 
was paid by Fluharty); and the latter, though his testi- 
mony was taken subsequently to Beatty’s, fails to deny 
that he was to sign said memorandum on said condition, 
viz: When Beatty should pay him one hundred dollars, 
with its interest. 

The legal title was never to become vested in Fluharty, 
except in the contingency that Beatty should fail to pay the 
purchase money. It was therefore a purchase made by 
Beatty himself, for his own use, and Fluharty’s relation to 
the transaction was a relation of trust and confidence. See 
Bank of the U.S. v. Carrington, 7 Leigh 566—the opinions of 
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all the judges; also Story’s Eq. Jur., sec. 1201; Boyd v, 
McLean, 1 Johns. Chy. Rep., 582. 

In this State a declared trust may exist without writing, 
and may be established by parol. Declarations of trust are 
not, in this State, required to be in writing. We have not 
adopted the 7th section of the English Statute of Frauds, 
See Bank of the U. S. v. Carrington et als., supra: particularly 
the opinions of Brooke and of Tucker, Justices, and the 
cases there cited. See also the Statute of Frauds, 29, Car, 
11, chap. 3, sec. 7, in Browne on the Statute of Frauds— 
appendix. 

But if any writing or memorandum had been necessary 
to relieve the transaction from the operation of the Statute 
of Frauds, it is insisted that the writing drawn by the wit- 
ness, James QO. Watson, on the 5th of April, 1866, was suf- 
ficient, when taken in connection with Beatty’s subsequent 
offer to comply with the condition on which it was to be 
signed, and Fluharty’s wrongful and fraudulent refusal to 
signit. Beatty tendered the money upon payment of which 
Fluharty was to execute said writing. Beatty swears what 
the conditions were, on which that writing was to be signed. 
Fluharty makes no attempt to deny it. 

Fluharty shall have no advantage of his own fraud in re- 
fusing to sign said paper. 5 Vin. Abr., 523,524; Crooke v. 
Higgins, 7 Conn. Rep., 342; Browne on Fraud, secs. 441, 
442, 443, 444, 445, 445a, 

But if this could not be sustained as a declared trust, the 
facts proven constitute a good foundation from which to 
infer a resulting trust. For even if Fluharty were in fact 
the purchaser at the commissioner’s sale, yet Beatty, hav- 
ing paid the purchase money, (for the 100 dollars was merely 
paid to Beatty’s use); having put valuable improvements 
upon the land with Fluharty’s constant knowledge; having 
occupied it as his.own for seven years, always claiming it.as 
his own, with a full and continued recognition by Fluharty 
of such possession, payment, improvement, and claim of 
ownership, the law will imply a trust in Beatty’s favor. 
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Letcher v. Letcher’s heirs, 4 J.J. Marshall, 592; Boyd v. Mc- 
Lean, 1 Johns. Chy. Rep., 482; Botsford v. Burr, 2 Johns. 
Chy. Rep., 409; 2 Story’s Eq. Jur., sec. 1201; Bank of U.S. 
v. Carrington et als., supra. 

Resulting trusts are expressly excepted from the operation 
of the Statute of Frauds. See sec. 8, Statute of Frauds, 
and 7 Leigh, 566, supra. 

But even if it were, as contended, a contract for the sale 
of lands, and therefore within the provisions of the Statute 
of Frauds, yet there was such a partial perfermance by 
Beatty, coupled with his exclusive possession for seven 
years, and the erection of valuable improvements, all with 
the constant knowledge of Fluharty, together with the lat- 
ter’s express disclaimer of title, and his constant recognition, 
express as well as implied, of Beatty’s title, as completely 
withdraws the case from the operation of the Statute, and 
entitles Beatty to a conveyance. Browne on Frauds, secs, 
448, 465, 466, 467, 480 to 490; Harris v. Crenshaw, 3 Rand., 
14; 3 Story’s Rep., 182; 9 Peters, 86; 14 Johns. 15; Park- 
hust v. Van Cortlandt, 14 Johns., 14; Jenkins v. Eldridge, 3 
Story’s Rep., 182; 9 Peters, 86; 4 Wall., 513. 

2d. It is claimed that the arrangement between these 
parties was a fraudulent contrivance to cover up Beaty’s 
property, and that therefore the circuit court erred in lend- 
ing its assistance to carry out the arrangement, or to relieve 
either party. 

In reply it is admitted that where two or more engage in 
a fraudulent transaction to injure another, neither law nor 
equity will relieve them, as against each other, from the 
consequences of such misconduct. But no such condition 
of facts is presented by this case. There is nothing to show, 
either that any person was injured, or that any injury was 
intended, in the transaction. 

The property was sold for all it would bring, and Beatty’s 
creditors received all the money. His design no doubt was, 
to preserve an opportunity of redeeming the property, which 
instead of being an injury to creditors, is always to their 
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advantage, as in this very case. Beatty has either paid, or 
is able to pay, all his debts. No injury could have been 
intended, because none resulted to any of his creditors, 
while obvious benefits did result to them. 

If the motive and design of an act may be traced to an 
honest and legitimate source, equally as to a corrupt one, 
the former ought to be preferred. 4 Peters, supra. 

An act legal in itself, will not be affected by the motive 
which superinduced it. 24 Howard, 407; 3 Wall., 461. 

Fraud and injury must both concur to furnish ground for 
the interposition of a court of equity. That is to say, equity 
cannot recognize fraud where no injury has resulted. Clark 
etal v. White, 12 Peters, 178. 

It does not appear that the proceeds of the sale (four 
hundred dollars) were insufficient to pay all Beatty’s credi- 
tors. He withdrew no money from the reach of his 
creditors for the purposes of the purchase; for there was 
no money in hand required by the terms of the sale, and 
none, in fact, paid by Beatty for six years. It is impossible 
not to see that none of Beatty’s property was “‘covered up” 
by this transaction. There was no secrecy about it. The 
arrangement was made known to Thomas G. Watson, one 
of the commissioners who made the sale. The possession 
remained with Beatty. He continually called the property 
his. Fluharty and everybody else recognized the property 
as Beatty’s. There was no pretence at any time that the 
property was Fluharty’s. The whole transaction was held 
out, by both parties, in its real character. There was no- 
thing merely colorable about it. In this respect it is essen- 
tially different from the case of Stark’s executors v. Littlepage, 
4 Rand. 369. In that case the parties kept up a pretence 
for twenty years that the slaves belonged to Stark. At the 
time of the sale under execution, Littlepage paid for them 
with his own money—thus making a secret investment of 
so much money to which his creditors were entitled. There 
were the solemn admissions under the hand of Littlepage, 
continuing through a period of twenty years, that the slaves 
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were Starke’s. In the case at bar, a precisely opposite state 
of facts exists. The suggestion of fraud is repelled by the 
circumstances of the transaction. 

Fraud and injury must concur in order to furnish ground 
for judicial action. Clark et als, v. White, 12 Peters, 178. 

There must be contrivance and design to injure. Conrad 
v. Nicoll, 4 Peters, 295. 

Moreover, he who alleges a fraud must prove it. The 
allegation of fraud contained in the answer is not respon- 
sive to any thing contained in the bill; is therefore mere 
pleading—mere matter of defense—and must be proved. 2 
Stew., 280; 8 Pick., 113; 2 McCord’s Ch. Rep., 156; Paynes 
vy. Coles et al., 1 Munf., 373; 1 Gill & Johns., 272; 2 Green’s 
Ch. Rep., 357 

3d. It is assigned for error, that the decree of the circuit 
court does not require Beatty to pay Fluharty the sum of 
232 dollars, with interest from August 4th, 1857; being the 
price of certain cattle, in payment whereof the former as- 
signed to the latter a certain note on McDougal & Conaway 
for 250 dollars, with the understanding that, out of the 
proceeds, when collected, the sum of 18 dollars should be 
repaid to Beatty. 

It is to be observed that this transaction, and all the 
allegations relating to it, are pleaded as matters of defense; 
are not responsive to the bill; and their truth, or falsity, 
must, therefore, be determined by the preponderance of 
testimony. Hart v. Zen-Eyck, 2 Johns. Ch. Rep., 305. 

Since the enactment of the law making a party a compe- 
tent witness in his own behalf, it is no doubt the rule in 
chancery that the allegations of the answer, even when re- 
sponsive to the bill, will be overcome by the testimony of 
the complainant, superadded to that of one other witness. 

If the allegation of the bill be true, that the contingency 
upon which the commissioner was to convey the property 
to Beatty was the payment by him of the purchase money, 
then the decree does not contain the error complained of. 

In support of this allegation there is the full and explicit 
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testimony of Beatty himself, and the clear and conclusive 
testimony of the witness Glendenning, corroborated by the 
nature of the transaction and by circumstances. 

It is extremely improbable that Beatty should, in 1860, 
agree to become absolutely liable to Fluharty for the pay- 
ment of the McDougal & Conaway note, and yet the note 


should still remain in the possession of Fluharty, and that. 


he should continue to be recognized by both of them as its 
rightful holder, authorized and legally obliged to use dili- 
gence to collect it. If Beatty, at any time, assumed abso- 
lute liability for the payment of the amount of the note, he 
thereupon became reinvested with the title, and with the 
right to possession of it; yet as late as 1865, Fluharty 
claims and controls the note for all purposes. He sends it 
by Beatty to a lawyer for collection; requires a written ac- 
knowledgment and agreement to return the note, if not so 
left; and then takes from the hand of Beatty the attorney’s 
receipt in whose hands it was left for collection; promising, 
from time to time, to return Beatty’s receipt, which, how- 
ever, he fails to do; and then most disingenuously, and, 
indeed, whilst suppressing the truth, tries to leave the im- 
pression that Beatty has the note or the money. All of 
which, it is submitted, is utterly inconsistent with the 
pretension that Beatty had undertaken, absolutely, to pay 
the note; or that he had undertaken any liability in 
respect of it, other than that which appertained to him as 
endorser. 

The fourth error assigned is, that the circuit court erred 
in directing Fluharty to convey to Beatty, without requiring 
Beatty to pay him the said sum of 100 dollars, with interest 
from May 10th, 1864. 

It is sufficient to reply that Beatty’s right to conveyance 


became absolute as soon as he tendered the said hundred 


dollars with its interest. His right no longer remained 
subject to qualification or condition, and is precisely the 
same that it would have been if Fluharty had accepted the 
money when tendered. Flubarty shall not, by his own act, 
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and without the consent, and against the will of Beatty, be 
allowed to qualify or limit the latter’s rights. 

A decree, such as contended for, would be ineffectual: 
Beatty could only obtain a deed upon payment of 100 dol- 
lars, &c., to Fluharty. But the latter’s declared intention 
is that he will not receive it, and that intention is presumed 
to continue. He has his lien upon the land, and, being for 
money that can be traced into the land, it is superior to 
every other lien. He can enforce this lien in equity when- 
ever he chooses. His wrongful refusal to accept the money 
and make the deed, shall not be allowed to procure him any 
advantage. The court did enough in securing him a sum 
of money which he had been tendered, and which he re- 
fused to take. 

Beatty, having done all that he could do, shall not be 
prejudiced by the act of Fluharty. 

The tender of payment invests him with every right which 
he could have had, in case it had been accepted. 

He again makes tender of the money in his bill, placing 
it at the disposal of the circuit court. That court will, on 
application of Fluharty, order it to be paid to him. There 
is, therefore, no reason why resort should be had to this 
court. The decree of the circuit court correctly ascertains 
and declares the righis of the parties, and gives the appel- 
lant ample security for a sum of money which the appellee 
has placed within the power of the court. Beatty goes into 
court to enforce an equity, but he must make his equity 
perfect before instituting his suit. His tender of the money 
perfects his equity. It is wholly different from a tender of 
money in payment of a sum acknowledged to be due, in 
order to change the legal relations of the parties and save 
the debtor from costs, or to afford him a remedy for the 
malicious prosecution of a suit for money which he had 
offered to pay without suit. The tender, in this case, was 
to perfect an equitable title, which before that time was 
conditional or contingent, but which, upon tender made, 
became absolute and perfect. Prior to the tender, Beatty 
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had only the jus ad rem in respect of the real estate in 
controversy; after the tender, he had the absolute jus in re, 
and no doubt was entitled to a conveyance of the land dis- 
charged of the lien reserved in the decree. 


BeErxksuireE, President. 


The first question to be disposed of in this case, is the de- 
murrer to the bill. It is claimed that the demurrer should 
have been sustained as to the defendant William Fluharty, 
upon the ground of uncertainty and want of mutuality in 
the contract, as alleged and set out in the bill; while on 
the other hand, it was insisted, on behalf of the appellee, 
that such a case was shown, either as an oral contract, with 
part performance, or as a declared or resulting trust, as 
would require a court of equity to enforce it. 

It is not deemed essential to enter upon an inquiry as to 
which class the present case properly belongs. For whether 
it be assigned to the one or the other, the allegations of the 
bill, if true, furnish a case that a court of equity, it seems 
to me, would not hesitate to enforce, by compelling a con- 
veyance, by the appellant to the appellee, of the property 
in controversy. 

The question then arises, are the allegations of the bill 
sustained? It seems to me they are, in every material re- 
spect, and that the testimony in the cause fully sustains the 
appellee’s version of the transaction. 

In the first place it is evident that the relation subsisting 
between the appellant and appellee, after the sale of the lot 
in question under the decree, at the suit of Beatty’s credi- 
tors, was not that of landlord and tenant. The evidence and 
circumstances forbid that, and it is not so claimed by the 
appellant. 

In the next place it is proved explicitly by James O. Wat- 
son, at the time Beatty paid the last of the purchase money, 
that he or his son was to have a deed for the property upon 
the payment to Fluharty of a certain sum then unpaid, and 
that he (Watson) prepared a writing to that effect, and gave 
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it to Fluharty, which he was to sign, when such amount 
was paid to him. But Watson is silent as to the amount 
that was to be settled by Beatty on account of the failure of 
his memory. 

Fluharty and Beatty each testified in his own behalf. 
Fluharty states that Beatty was to pay, in addition to the 
100 dollars which he (Fluharty) had paid of the purchase 
money on the lot, the further sum of 232 dollars, which he 
claimed Beatty owed him for a lot of cattle, purchased some 
years before the sale of the lot in controversy. This is de- 
nied by Beatty, who swears that he was to have a deed, 
upon the payment of the purchase money on the lot; and 
further, that he does not owe, and is not liable to pay the 
232 dollars. Fluharty is not supported by other testimony; 
while Beaty is sustained by the witness Glendenning. It is 
not, therefore, made to appear satisfactorily, that the 232 
dollars was any part of, or in any wise connected with the 
purchase of the lot, or that Beatty ought, in fact, to pay it. 
It was argued that Beatty ought not to be entertained in a 
court of equity, because the transaction between him and 
Fluharty is shown to be a fraudulent arrangement to cover 
the former’s property in fraud of his creditors. Nothing, 
it appears to me, is disclosed by the record to sustain the 
proposition. It is not claimed that the property sold for 
Jess than its value, on account of the arrangement between 
Fluharty and Beatty, or that the creditors of the latter did 
not receive the benefit of the proceeds of the same. Nor 
does it appear that the creditors of Beatty were in any 
manner injured thereby, or that they were ever heard to 
complain of the transaction. And it is not perceived how 
the fact of Beatty’s purchasing in the property, improving 
and enhancing its value, and claiming it as his own, with- 
out any attempt to conceal it from his creditors, could be 
to their prejudice, nor upon what principle Fluharty could 
be heard to make such objection here. 

The remaining objection urged against the decree is, that 
Fluharty is required to convey the property in dispute to 
VoL. Iv. 34 

















530 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Fluharty vs. Beatty. 1871, 





Beatty without requiring, asa condition precedent, the pay- 
ment of the 100 dollars and the interest still due from the 
latter on the purchase money. 

It cannot be doubted that the circuit court might very 
properly have done so, but as the debt is made entirely se- 
cure and is a paramount lien on the property, and as it was 
once tendered to and refused by Fluharty, and might be again 
refused if tendered, I do not think the objection to the form 
of the decree in this respect is sufficient to require reversal. 

Upon the whole, I think the decree complained of ought 
to be affirmed, with costs and damages. 


The remaining members of the court concurred. 


DECREE AFFIRMED. 
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Charleston. 
Witiiam W. R. Carian vs. JAMES D. HAtw’s HEIRS. 


January Term, 1871. 


The heirs of H. file a bill to enforce the execution of a contract for the ex- 
change of lands, made between H., in his life-time, and C. The bill 
alleges that H. derived title to one-ninth part of one of the tracts so ex- 
changed, from one W. and wife, by deed of conveyance, which was burned 
up and never admitted to record. It is held on demurrer that W. and 
wife are necessary parties, because it was necessary for the purposes of 
the bill to set up the conveyance from them. No possession by H., 
and those claiming under him, can bar a recovery by W. and wife, because 
they cannot dispute the title of their vendors. 


This was a suit in equity brought by the heirs-at-law of 
James D. Hall, the complainants below, against defendant 
Callihan, in the circuit court of Barbour county, to October 
rules, 1865. In March, 1867, that court rendered the decree 
complained of. The cause was determined here on a demur- 
rer to the bill, and a statement thereof appears in Judge 
Maxwell’s opinion. 

The defendant appealed to this court. 


Hon. Thomas W. Harrison, judge of the circuit court of 
Barbour, presided on the hearing of the cause. 


C. Boggess for the appellant. 
A. F. Haymond for the appellees. 


MaxweELL, J. The complainants in the court below filed 
their bill as the heirs at law of James D. Hall, deceased, 
against Callihan, to enforce the specific execution of a con- 
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tract for the exchange of lands, alleged to have been made 
between the said James D. Hall, deceased, in his life-time, 
and the said Callihan. There was a demurrer to the bill, 
which was overruled, and the first cause of error assigned 
is to the judgment overruling the demurrer. 

The bill alleges that the said James D. Hall, derived title 
to one-ninth part of one of the tracts exchanged from one 
Wheeler and wife, by deed of conveyance, which deed was 
burned up and never admitted to record. Wheeler and 
wife are not made parties to the bill, and the demurrer is 
for that cause. 

As it becomes necessary for the purposes of the bill to 
set up the conveyance from Wheeler and wife, they are ne- 
cessary parties. It is suggested here by the appellees, that 
the possession of the land by James D. Hall and those 
claiming under him, is adverse to Wheeler and wife, and 
has been long enough to bar a recovery of it by them. It 
is sufficient answer to this to say that Hall and those claim- 
ing under him, claim as the vendees of Wheeler and wife, 
and as such cannot dispute their title. Clark v. McGuire, 
10 Gratt., 305. 

The decree complained of will have to be reversed, with 
costs to the appellant, and the cause remanded with leave 
to amend the bill and make further parties. 


The remaining judges concurred with Maxwell, J. 


DECREE REVERSED. 
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Charleston. 
JAMES F. Lewis vs. Bentau BotTKIN. 


January Term, 1871. 


A return stating that service was made by “posting an office copy hereof on 
the front door of each of their dwelling houses,” is defective: First, be- 
cause it does not appear that he Jeft a copy posted at the front door, as 
the statute prescribes; and second, because it does not appear that it 
was at the “usual place of abode” of the defendants, as also prescribed 
by the statute. 


The opinion of Judge Maxwell contains a statement of 
| the points at issue. 


Miller and Quarrier for the plaintiff in error. 
Smith and Knight for the defendant in error. 


MaxweE.t, J. Beniah Botkin, the defendant in error, 
brought an action of trespass against James IF’. Lewis and 
others, in the circuit court of Kanawha county. Process 
was made returnable at the April rules, 1862, when the dec- 
laration was filed and common order taken against the de- 
fendant Lewis, and three of the other defendants, and at 
the May rules the office judgment was confirmed against 
the same parties, and a writ of enquiry awarded. 

At the June term of the court the case was on the office 
judgment docket, and when it was reached on the regular 
call of the docket, the defendant Lewis appeared by his 
counsel, and moved the court to quash the return of the 
officer endorsed on the summons as to him, and remand the 
cause to rules as to him, which motion the court overruled. 
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The defendant Lewis then demurred to the declaration and 
entered a plea of not guilty. There was afterwards a jury 
and verdict of guilty against Lewis, and damages assessed 
against the defendants at 750 dollars, and judgment entered 
by the court for the damages. The case is brought here by 
writ of error to be reviewed. 

The first question for consideration is that arising on the 
motion to quash the return of the officer as to the service 
of the summons. The return endorsed on the process is 
as follows: ‘‘Served as to the defendants James F. Lewis 
and John N. Clarkson, on the 7th day of April, 1862, by 
posting an office copy hereof on the front door of each of 
their dwelling houses, they not being found, nor no white 
member of their or either of their families, at their said 
dwelling houses or places of abode—balance of defendants 
not found. JAMES ATKINSON, Crier.” 

The mode of serving process at the time the summons 
was in the hands of the officer was this, “by delivering a 
copy thereof in writing to the party in person, or if he be 
not found at his usual place of abode, by delivering such 
copy and giving information of its purport to his wife, or 
any white person found there, who is a member of his fam- 
ily and above the age of sixteen years; or if neither he nor 
his wife, nor any such white person be found there, by 
leaving such copy posted at the front door of said place of 
abode.” Code Va., p. 703. 

If the return of the officer does not show upon its face 
that the summons was served in some one of the modes 
prescribed by the statute, the motion to quash it having 
been made in time, should have prevailed. The first mode 
of service provided for is that of actual service upon the 
party in person, by delivering to him a copy of the process 
in writing, and this is the only mode provided that is neces- 
sarily a service in fact. All other service may be only con- 
structive and not actual. The return in this case does not 
indicate an actual service upon the defendants in person. 
Nor does it indicate a service in the next mode provided 
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for by delivery of a copy to the defendant’s wife, or any 
white person who is a member of his family above the age 
of sixteen years; but it is intended to be a service in the 
third mode provided, namely, by leaving a copy posted at 
the front door of the usual place of abode of the defendant, 
neither he nor his wife, nor any white person who is a’ 
member of his family, and above the age of sixteen years, 
being then found there. 

The language of the return is, “‘ by posting an office copy 
hereof on the front door of each of their dwelling houses.” 

The first question presented by this return is, does the 
language of the return ‘by posting an office copy hereof 
on the front door,’ mean the same as the language of the 
statute, ““by leaving a copy posted at the front door?” 
When the service is to be on the defendant in person, the 
language used is, ‘may be served by delivering a copy * * 
in writing, to the party in person,” and when the service is 
to be upon the wife or other member of the family of the 
person intended to be served, the language is, “by deliver- 
ing such copy and giving information of its purport,” &c. 
But when the service is to be by posting, the language used 
is, “by leaving a copy posted,” &. It would seem that 
the legislature meant something by the language used. All 
the purposes of the service of the summons are accom- 
plished when a copy is delivered to the defendant in per- 
son, and if a defendant, upon a copy of the summons being 
delivered to him, should return it to the officer, and the 
officer should carry it away with him, the service would be 
good. The object of posting the summons is that the de- 
fendant, when he returns to his usual place of abode, may 
see it; and the legislature has been careful to use such lan- 
guage as will best carry out this object. It does not merely 
require the copy of the process to be posted at the front 
door, but to be left posted at the front door. 

The law requires the officer serving process to make return 
of the manner and time of service. Upon a motion to quash 
the return of an officer of the service of a summons, the 
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truth of what is stated in the return, cannot be questioned. 
It must be regarded as true then, in this case, that the offi- 
cer posted an office copy of the summons on the front door, 
and on the front door is equivalent to at the front door. Can 
it be true that the officer posted a copy on or at the front 
‘door, and not be true that he left a copy posted on or at the 
front door? If this state of facts could exist, and is not 
precluded by the face of the return, then the return, in this 
particular, would not be sufficient. It requires no stretch 
of the imagination to suppose that although the officer pos- 
ted the copy at the front door, yet he may not have left it 
posted there, and the return is, therefore, in this respect, 
not sufficient. 

The next question raised by the return is, is the language 
therein used, ‘on the front door of each of their dwelling 
houses,” equivalent to the language of the statute, “his 
usual place of abode”? In other words, is “dwelling house” 
equivalent to “ usual place of abode,” as used in the statute? 
Usual place of abode, means the place at which the party 
usually stays at the time. Can a man have a dwelling 
house which is not his usual place of abode, and where he 
does not usually stay? If he can, the return is bad. A man 
might have a dwelling house and not dwell or stay in it at and 
about the time of the service or attempted service of pro- 
cess. The case of Gadsden, v. Johnson, reported in 1 Nott 
& McCord’s Rep., p. 89, is very much in point. In that 
case, it appears that Gadsden had a place of residence in 
Charleston, South Carolina, which he left on the 25th day 
of November, and to which he returned about the 29th day 
of May, following; that in the meantime he was staying at 
another dwelling house which he owned in the country, in 
the neighborhood of Charleston. During the time he was 
absent from his place of residence in Charleston, process 
was attempted to be served on him by leaving a copy at his 
place of residence in the city. It was held that the process 
was not properly served. The act under which the attempt 
was made to serve the process, is similar to ours, and pro- 
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vided that the copy should be left at the usual place of abode. 
Upon principle, as well as on the authority of this case, 
the return of the officer in this case is not sufficient in this 
particular, as well as in that before referred to. 

For the failure of the court below to quash the return for 
the foregoing reasons, the judgment complained of will 
have to be reversed, with costs to the plaintiff in error, and 
this court, proceeding to enter such judgment as the court 
below ought to have rendered, should quash the return of 
the officer, as to the defendant Lewis, and remand the case 
to the court below, to be thence remanded to rules for fur- 
ther proceedings to be had therein. 


The other Judges concurred, 


JUDGMENT REVERSED, 
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Charleston. 


JAMES F. Lewis vs. JAMES BOTKIN. 
January Term, 1871. 


A return stating that service was made by posting an office copy on the front 
door of the defendant’s “residence,” is defective, because the statute 
requires service to be at the “usual place of abode.” 


This case is analagous, in the main, to the case just pre- 
ceding. 


Miller and Quarrier for the plaintiff in error. 
Smith & Knight for the defendant in error. 


MAxwWELL, J. This case, in its facts, is like the case of 
Lewis v. Beniah Botkin, just disposed of, except that in the 
return of the officer the words “their residences” are used, 
instead of “their dwelling houses,” as in that. 

Residence is a much more indefinite term than dwelling 
house. 

The judgment in this case ought to be reversed at the 
costs of the defendant in error, for the failure of the court 
below to quash the return of the officer as to the defendant 
Lewis; and this court, proceeding to enter such judgment 
as the court below ought to have rendered, should quash 
the return of the officer and remand the case to the court 
below, to be further proceed in at rules. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Charlestow. 
ApAM HARPER, ADM’R, vs. Henry D. Harvey ef al. 


January Term, 1871. 


1. The payment of a judgment or decree to an attorney of record, who ob- 
tained it, before his authority is revoked and due notice of such revocation 
given to the defendant, is valid and binding on the plaintiff so far as the 
defendant is concerned. But it must be a payment of money, or if nota 
payment of money, it must be accepted by the plaintiff in lieu of money, 
or the attorney must have authority to receive it. 


2. The payment of confederate states treasury notes made to the attorney, 
without the authority of the plaintiff to receive them, was not a payment 
in money that would satisfy a judgment or decree against the defen- 
dant. 


3. The relation of attorney and client ceased, or was suspended, when the 
former went into the lines of the confederate states, and no payment to 
him would be good. 


The complainants filed their bill in the circuit court of 
Tucker county, in August, 1859, to enforce judgment liens 
against the defendant, William J. Harper. By consent the 
cause was transferred to Randolph county, and a decree was 
rendered in November, 1859, providing for a sale of the 
lands of the defendant. A portion of the lands were sold, 
and the defendant became the purchaser, but no part of the 
purchase money was ever paid. 

In January, 1867, Harper having deceased, a scire facias 
was issued against Adam Harper, his administrator, to re- 
vive the decree. The administrator answered that his 
decedent had paid the amounts of the judgments respec- 
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tively decreed, to David Goff, the attorney for the com- 
plainants who had obtained the decree, on the 13th day of 
October, 1863. 

A special replication averred that at the date of the alleged 
payment, Goff was not the attorney of the complainants, 
and had no right to receive it; that Goff was then in the 
army of the confederate states, and the complainants were 
loyal citizens within the lines of the armies of the United 
States, and therefore the relation of attorney and client 
could not exist; also, that if any money or other thing 
was paid to Goff, it was confederate money or scrip, which 
was in fact not money, and therefore the defendant was 
entitled to no credit therefor. 

The proof taken in the cause showed that the payments 
were made to Goff, inside the confederate lines, in confed- 
erate treasury notes, and that Goff never paid any part 
thereof to the complainants. 

The court below revived the decree, and ordered the col- 
lection of the bonds given by the decedent for the purchase 
money on the lands. 

The administrator appealed to this court. 





Hon, Thomas W. Harrison, judge of the circuit court of 
Randolph county, presided on the hearing of the cause. 


S. Dayton for the appellant. 
G. D. Camden for the appellees, 


MaxweELL, J. The complainants filed their bili against 
William J. Harper, to enforce certain judgments which 
they had obtained against the said Harper. A decree was 
rendered establishing the priorities of the judgments of the 
respective judgment creditors, and providing for the sale of 
the land of the defendant for the payment thereof, under 
which decree a portion, but not all of his land, was sold, at 
which sale he became the purchaser thereof, but no part of 
the purchase money has been paid, 
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The defendant has, since that decree was rendered, and 
the said sale made, died intestate. 

The complainants obtained a scire facias to revive the said 
decree against Adam Harper, the personal representative 
and heir-at-law of the said William J. Harper, deceased, 
who answered that said decree ought not to be revived be- 
cause the said William J. Harper in his lifetime paid to 
David Goff, attorney for complainants, the amounts decreed 
to them respectively, on the 13th day of October, 1863. 

The complainants filed a special replication to the an- 
swer, and deny that on the 13th day of October, 1863, the 
said Goff was their counsel, because he was then in the con- 
federate army, and the complainants were loyal citizens 
within the lines of the armies of the United States. The 
replication further averred that no money was paid by the 
said William J. Harper to said Goff, and that if anything 
was paid it was confederate money or scrip, which was not 
money and was therefore no payment. The court revived 
the decree. 

The proof is clear that the payment was made in confed- 
erate states treasury notes, inside the lines of the armies of 
the confederate states, to David Goff, who was the attorney 
on the record who brought the suit, and that the said Goff 
never paid over to the complainants the said treasury notes, 
or-any part thereof. 

The payment of a judgment or decree to the attorney of 
record, who obtained it, before his authority is revoked and 
due notice of such revocation given to the defendant, is 
valid and binding on the plaintiff, so far as the defendant 
is concerned. Yoakum v. Tilden etal.,3 W.Va. Rep., 167. But 
it must be a payment of money, or if not a payment of mo- 
ney, it must be accepted by the plaintiff in lieu of money, 
or the attorney must have special authority to receive it. 
Smock v. Dade, 5 Randolph, 639. Confederate states trea- 
gury notes were not such money as an attorney could receive 
in payment of his client’s debt; therefore the payment to 
the said Goff was not a payment of the decree. 
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Whether I am right in this conclusion or not, it is clear 
that no payment to the said Goff would have been good, as 
his relation as attorney had ceased, or was at least suspen- 
ded, by reason of his having gone inside of the lines of the 
armies of the confederate states. 

The appellant claims that the decree should have been 
credited with the individual debt paid to Goff. The cause 
does not show that the said Goff had any individual debt 
against the defendant William J. Harper; nor was the said 
Goff a party to the suit or to the scire facias to revive it. 
The court below did not undertake to pass upon the ques- 
tion made by the appellant, and under the circumstances 
could not have done so. Any question of the sort is open 
to the consideration of the court hereafter, on a proper case 
made. 

The decree complained of will have to be affirmed, with 
damages and costs to the appellees. 


BERKSHIRE, P., concurred with Maxwell, J. 


Moorg, J. Without expressing any opinion at this time, 
as to whether or not confederate states treasury notes might 
then have been received by an attorney in payment of his 
client’s debts, concurs on the other ground, that the rela- 
tion of attorney did not exist at the time of the payment, 
and that the decree complained of be affirmed. 


DECREE AFFIRMED. 
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Charleston. 


Henry K. List, trustee, et al. vs. Isaac CotTs, TRUSTEE, etal. 
January Term, 1871. 


A deed contains this grant, after a grant of a distinct parcel in fee simple, 
“also the right of digging for coal under the adjoining land lying east of 
said lot,” (the lot conveyed in fee simple), and after describing it, con- 
tinues, “together with all and singular the tenements, hereditaments and 
appurtenances to the said lot or parcel of ground belonging, with the 
right of digging for coal as aforesaid, except the right of ferry and the 
use of the river shore for the purpose of ferrying to and from the same 
at any place convenience may require.’ Also a covenant warranting the 
lot or parcel of ground, “with the right of digging for coal as afore- 
said,” to the heirs and assigns of the grantee, free from the claims of all 
persons whatsoever. HELD: 


That it is a conveyance of the absolute property in the coal, to the 
grantee, and he has the exclusive rightto mine and remove the 
same. 


The plaintiffs in the court below, Henry K. List, trustee, 
and his cestui qui trusts, Jas. C. Acheson, Joseph Bell, Wil- 
ber C. Brockunier, Charles W. Brockunier, Moses B. Cox, 
Thomas 8. Acheson, Theophilus Pugh, John Voltz, Moses 
B. Cox, as trustee of Annie T. Cox, Ellen J. Cox, and Mary 
A. Creegan, J. C. Vanfossen, J. C. Acheson, as trustee for 
Mrs. D. Lynn, John Ebbert, Thomas H. Brashier, M. Chew, 
W. Morrison, Joseph Bell, as trustee for Mrs. Ann Coates, 
Henry Serig, A. Thalman, John Haberfield, John F. Baer, 
Geo. Casenbauer, D. R. Bell, Samuel Phipps, and Geo. Otto, 
filed their bill in chancery in the fall of 1867, in the circuit 
court of Ohio county, to perpetually enjoin the defendant, 
Isaac Cotts, trustee for the children and grand-children of 
Hugh Nicoll, deceased, from digging and removing coal, 
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lying under a certain tract or parcel of land containing 
about twelve acres, and which said tract or parcel of land is 
described and set forth on the following plat: 
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Deed, Exhibit D, grants Lot No. 3, absolutely, with the “right of digging for 
coal” between lines B D, and M F, back to the “easterly line” D E F. 

The ownership of this coal, or rather the respective rights 
both of plaintiffs and defendants to dig and use this coal, 
constituted the sole subject of controversy in this suit; the 
plaintiffs claimed to be the owners of the coal, and that 
they had the exclusive right to dig and use the same; this 
the defendants denied, and claimed that they, or the trustee, 
Isaac Cotts, had a joint or equal right with the plaintiffs to 
dig and use the coal. The rights of the parties to this coal 
depended upon the true construction of the deed under 
which the plaintiffs claimed, and the true meaning or con- 
struction of this deed was the sole question decided by the 
circuit court, and was the sole question submitted for de- 
cision to this court. 

Both parties, plaintiffs and defendants, claimed title under 
Jonathan Zane, who was originally the owner. of a large 
tract of land, which included the piece D, E, F, G, I. The 
plaintiffs claimed under the deed made by the heirs of Jon- 
athan Zane, and filed with their bill subsequent deeds; the 
defendants claimed under the deed made by Ezekiel Hil- 
dreth and wife, and filed subsequent deeds. The following © 
is so much of the deed under which the plaintiffs claimed, 
as is necessary to show the grounds of controversy: 

‘“‘ Beginning at an old stump on the bank of the river Ohio, 
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near the mouth of a small run and corner to said Jonathan 
and Hugh Nichols’ land, and running south 44 degrees west 
according to the meanders of the river, 344 poles to an elm; 
thence south 28 degrees east, 40 poles to a stone near a large 
Spanish oak—the bearing of said oak is N. 55 degrees east, 
82 links; thence north 44 degrees east, 34} poles to the line 
between said Zane and George Knox, 3 poles below a large 
poplar tree; thence with the said line to the place of begin- 
ning, containing eight acres and 32 poles, be the same more 
or less:” “Also, the right of digging for coal under the ad- 
joining land, lying east of the said lot or parcel of ground, 
and situate between the line of the said Knox and Zane’s, 
and the south line of the lot aforesaid, continued to the eas- 
terly line of the said Zane’s tract, together with all and sin- 
gular the tenements, hereditaments and appurtenances to the 
said lot or parcel of ground belonging, with the right of dig- 
ging for coal as aforesaid, except the right of terry and the 
use of the river shore for the purpose of ferrying to and from 
the same at any place convenience may require. 


“To have and to hold the said lot or parcel of ground, to- © 


gether with all and singular the tenements, hereditaments, 
and appurtenances to the same belonging, (except as above 
excepted), with the right of digging for coal as aforesaid, unto 
the said John Dulty, Ais heirs and assigns forever, to the only 
proper behoof of him, the said John Dulty, his heirs and 
assigns, 

“And the said party of the first part, for themselves, their 
heirs, executors and administrators, do covenant and agree 
to and with the said John Dulty, his heirs and assigns, that 
they, the said party of the first part, the said lot or parcel 
of ground, together with all and singular the tenements, 
hereditaments, and appurtenances to the same belonging, 
or in anywise appertaining, (except as above excepted), with 
the right of digging for coal as aforesaid, unto him, the said 
John Dulty, his heirs and assigns, free from the claim or 
claims of all person or persons whatsoever, shall and will 
warrant and forever defend by these presents,” 

VoL. Iv. 35 
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Entries for the purpose of mining and using this coal had 
been made by both the plaintiffs and defendants. Relying 
‘upon their construction of the deed, the plaintiffs filed their 
bill, and obtained an injunction against the defendants mi- 
ning for said coal, and upon the final hearing of the cause, 
in February, 1870, the circuit court dissolved the injunction 
and dismissed the bill; and from the decree of the court, 
the plaintiffs appealed. 


Hon. T. Melvin, judge of the cireuit court of Ohio coun- 
ty, presided on the hearing of the cause. 


D. Peck for the appellants. 

What estate did the heirs intend to convey to coal under 
the land of Jonathan Zane, and what interest was conveyed 
by the terms of the deed? I contend that this conveyance 
passed to the grantee the whole of the coal under the tract 
mentioned, and was not a license to dig coal in common 
with the grantor or his assignee. For this construction I 
will give my reasons: 

It is one deed; one consideration; and is included in the 
warranty, and it conveys the estate to the grantee, his heirs 
and assigns. 

This deed reserves nothing in the granted premises to the 
grantor or to any one. 

The right to dig and take away the coal is unlimited, both 
as to time or person, for by the terms of the deed the same 
could be assigned by the grantee to whomsoever he might 
think propor. 

The cases cited in the circuit court, and on which it seemed 
the judge made up his opinion, were Lord Mountjoy’s case, 
Godbolt, case 24; 2 Wallace, jr., 81; 2 Barn & Ald., 719. 

I find this matter fully discussed in the case of Caldwell v. 
Fulton, 31 Pa. State Rep., 475, the same as 7 Casey, 475. 

I propose to bring this case within the doctrine of that case. 
That case was error to the court of common pleas of West- 
moreland county to the supreme court of Pennsylvania. It 
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was an action on thecase by W. S. Caldwell v. Robert Fulton, 
for digging and taking 20,000 bushels of stonecoal from un- 
der his land. Woodward, Judge, delivered the opinion in 
1855, and Strong, Judge, in 1858; for it was twice before 
that court. 

The deed was dated the 27th of May, 1831, and acknowl- 
edges a consideration of 1,800 dollars; is to George Greer, 
his heirs and assigns, for all the therein “described property, 
situate on the east side of the Youghiogheny river,” and 
then describes by metes and bounds two parcels of land, one 
of which contains six acres and 47 perches, the other ten 
acres and 50 perches. The grant of coal then follows in 
these terms: ‘Also, the full right, title and privilege of dig- 
ging and taking away stonecoal to any extent the said George 
Greer may think proper to do or cause to be done, under 
any of the land now owned and occupied by the said James 
Caldwell; provided, nevertheless, the entrance thereto, 
and the discharge therefrom, be on the foregoing described 
premises.” 

In the habendum the property conveyed is called two lots 
or parcels of Jand,and the “ aforesaid right to the stonecoal,” 
and it is so designated again in the covenant of warranty. 

The judge says: “The court below seems to have been 
at a loss whether to denominate the grant of coal in Cald- 
well’s deed to Greer, a common ingross, or appurtenant, or 
a license, but was clear that it was not an absolute grant 
of all the coal under the plaintiff’s land.” 

“ A license it cannot be. The form of the conveyance 
excludes that. License is defined to be a power or authority 
given to a man to do some lawful act, and is a personal lib- 
erty to the party to whom given, which cannot be transferred 
over, but it may be made to a man and his assigns: Tom- 
lin’s Law Digest. Because a mere license to occupy a priv- 
ilege is not an estate therein, it may be granted without a 
deed, and even without writing, notwithstanding the Stat- 
ute of Frauds.” 

‘But here an estate or interest was evidently intended 
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to be conveyed, and it must have been either a corporeal or 
incorporeal hereditament. Whether the one or the other, it 
was assignable by the very terms of the grant, but if incorpo- 
real, I agree that it was not divisible. Bell and McCune 
were capable of taking, as assignees of the original grantee, 
but they were bound to hold, enjoy and convey the heredit- 
aments as an entirety, and when, by mutual conveyance, 
they parted into severalty, and extinguished thus each his 
moiety, they could no longer hold by entirety, and therefore 
eould not hold at all. 

‘*Lord Mountjoy’s case, which has been often recognized 
as good authority, contains all the principles necessary for 
the decision of this case, if the thing granted be regarded 
as an incorporeal interest. 

“The case as reported in Godbolt was thus: Lord Mount- 
joy, by deed, sold and conveyed the manor of Camford to 
Brown, in fee, with a proviso in the indenture that con- 
tained Brown’s covenant ‘that Mountjoy, his heirs and 
assigns, may dig for ore within the land in Camford, which 
is a great waste, and also to dig for turf there to make alum 
and copperas, without any contradiction of the said Brown, 
his heirs and assigns.’ 

“Three things were resolved : 

“First. That Lord Mountjoy could not divide the said 
interests so as to grant to one to dig in one parcel of said 
waste, and to another to dig in another parcel thereof. 

“Second. That notwithstanding the proviso, Brown, his 
heirs and assigns, owners of the soil, might dig there also; 
like to the common sans nombre. 

“Third. That Lord Mountjoy might assign his interest, 
but if there were several assignees they could not work 
severally, but must work together, with one stock, else 
there would be a surcharge to the tenant of the soil. 

“‘The reservation in that case was very indefinite, to dig: 
for ore and turf in a great waste to make alum and cop- 
peras. There could be no livery nor corporeal tradition of 
the thing granted, and if the terms of Greer’s deed import 
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no more than is contained in Mountjoy’s reservation, Bell 
and McCune could work only with one common stock, and 
might not surcharge the owner of the surface by introdu- 
cing an indefinite number of distinct operations. 

“But was this grant of no more than an incorporeal 
hereditament? Caldwell reserved no interest himself. He 
sold for a valuable consideration all he had in the sixteen 
acres, and all coal in his other land. I say all, because the 
grant is limited to no time, or quantity, or purpose, or per- 
son. The full right to take stonecoal to any extent the 
grantee, his heirs or assigns, may think proper to do, or 
cause to be done, are not, perhaps, the best chosen words 
for describing the corpus; but what less than the whole of 
the coal can they be construed to mean? If not the whole, 
how much of the coal is granted? Can a reservation to 
the grantor be implied in the face of terms so large? That 
were to reverse the maxim that deeds are to be taken 
most strongly against the grantor. The will of the grantee 
was the measure of the grant. Not only he, his heirs and 
assigns, were to take ad libitum, but might cause to be taken 
without stint. The grantee might plant a miner on every 
available foot of coal, under that deed. There was only 
one condition, that the entrance to the coal, and the dis- 
charge therefrom, should be on the sixteen acres, and be- 
cause this was expressed no other was intended. Subject 
to that condition alone, the grantee was invested with com- 
plete dominion over the coal. What room was left for the 
grantor? Might he too mine coal? Assuredly not, against 
the consent of his alienee, for he had sold all the coal 
that the alienee might think proper to take, or cause to be 
taken. And if the grantor might not mine of right, then 
the grant was total; he might not take a part, because he 
had conveyed the whole. There are many untechnical 
words, which, receiving an interpretation according to sub- 
stance, are held to vest effectual estates. Thus a grant of 
the profits, or income, or rent and issues, or acceptation and 
profits, or free use, or the right to dispose of, or to give or 
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sell, or to dispose of at will or pleasure, or to do his will 
therewith, or to be at his discretion, or to be freely his, or 
enjoyed, are sufficient to pass the title out of which such 
rights are to flow, or over which such powers are given, 
where no evidence of a contrary intention is furnished by 
the instrument itself. 1Salk.,228; 5 Mod.,63,98,101; Cro. 
Elis.,190; Cro. Jac.,104; Plowd.,541; 9 Mass. Rep., 372. It 
was in relation to such grants that Gibson, C. J., said in Morris 
v. Phelan, 1 Watts, 390, ‘it is an undoubted rule that the be- 
quest of a general power by disposal, carries the absolute 
property, whenever a limited interest is not given. For such 
a power being a principle of ownership, necessarily implies 
the existence of it whenever the implication is not rebutted 
by the special interest inconsistent with it.’ 

“These are principles in the construction of wills, but 
equally applicable to deeds, except in those instances where 
inflexible rules of law demand certain words of perpetuity 
to create more than estates for life. For these reasons, 
drawn both from an analysis of the deed itself, and from the 
principles of interpretation, as applied to written instu- 
ments, we conclude that Caldwell sold and conveyed to 
Greer the absolute and exclusive right to all the coal under 
his land; and from this it must necessarily follow, it was a 
corporeal and not incorporeal interest. An exclusive right 
to all the coal to be taken, ta be taken without limitation, 
except as to the point of ingress and egress, is a sale of the 
coal itself; and there is nothing incorporeal about coal. It 
is included in the definition of land, and those heredita- 
ments only are incorporeal which are not land. Rent is the 
best definition of an incorporeal hereditament; it issues out 
of the thing corporate, but is no part of it. The thing is 
as perfect after rendering the rent as before. So common 
of pasture is a right issuing from the land, without diminu- 
tion of the source; common of estovers or turbary, and of 
coals, are not strictly incorporeal, for they are not so much 
the produce of the land, annually renewable, as they are a 
part of the land itself. But these are always appendant or 
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appurtenant to a particular tenement, and, as a classification, 
connot comprehend coal mines which are worked for trade 
and profit. And to none of these distinctions in the law of* 
common can this grant be referred, if we are right in hold- 
ing it to be exclusive in the grantee and his assigns. It is 
their close as much asif it were land. This point was ruled 
in Wilson v. Mackeath, 3 Burr., 1825. The action there was 
trespass for entering plaintiff’s close, and digging and car- 
rying away turf and peat. The objection was raised that 
the remedy should have been case, as the plaintiff did not 
own the soil. But all of the judges held that the action 
would lie because the plaintiff had an exclusive right to the 
turf and peat. | 

“Can it be doubted that these defendants might maintain 
trespass and ejectment against intruders into their mines? 
It has been often ruled in England, that trespass and eject- 
ment will lie in respect to open coal mines, for these can be 
possessed, but mines not opened, when held by another than 
the owner of tlie soil, are sometimes said to be incorporeal, 
because they lie in grant, and are not susceptible of livery 
of seisin. With us, delivery and registration of a deed 
stand in lieu of livery, and there is no ground or reason for 
maintaining an embarrassing distinction to this very impor- 
tant kind of property.” 

“Tt is a common thing in the mineral districts of Penn- 
sylvania, for the surface to belong to one owner, and the 
coal which it covers to another.” 

“Both the surface and the coal are held by deeds, execu- 
ted and delivered and recorded in the same manner; and 
there is no more reason for considering the coal an incor- 
poreal hereditament, because it has not been opened, than 
there is for considering the soil as such, because it has not 
been ploughed. Still less reason is there for calling it an 
incorporeal hereditament, if the deed happens to describe 
the grant as a right to enter, dig and carry away all the coal, 
instead of describing the coal without the customary cir- 
cumlocution.” 
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“Tn all these cases, where the right, rather than the thing, 
is described, nobody is at a loss to know what is intended 
to pass. It is the thing that is bought and sold, and where 
that is a coal bed, it is an abuse of language, and an unne- 
cessary application of legal distinctions, to call it an incor- 
poreal hereditament.” 

“It may be thought somewhat incongruous to apply the 
name of land to both surface and the underlying mineral 
strata, where they have been severed in title; but it is more 
incongruous still to treat the surface as a corporeal heredi- 
tament, and the mere right, when granted in terms so large 
as to comprehend the whole mineral deposit, as incorporeal.” 

“We hold, in conclusion, that the parties to the deed of 
May 27, 1831, intended an absolute and exclusive grant of 
all the coal under the grantor’s land; that though severed 
from the surface, it was still a conveyance of land, and not 
a mere license of common.” 

Strong, Judge, in reviewing the opinion delivered by 
Judge Woodward, says: “The consideration mentioned is 
single for the entire subject conveyed by the deed. It is to 
be observed that in the description of the thing granted, 
there are no limits fixed upon the extent to which the coal 
might be taken from the land then owned and occupied by the 
grantor. The grantee’s right was co-extensive with his will; 
not necessarily to be exercised by himself, but one which 
might be enjoyed by others whom he should authorize. No 
form of words, other than those employed, could have given 
him larger dominion.” 

“ Applying these principles to the case in hand, why was 
not the deed of Caldwell to Greer a conveyance of the coal 
in the land owned and oceupied by the grantor? Because, 
says the plaintiff in error, it is not a grant of the thing itself, 
but of a right to take i, and until it is seized or taken, the 
property in the thing remains in the grantor. But if the 
conveyance of the whole use of a thing, and of the absolute 
dominion over it, is a grant of the thing itself, only differ- 
ing in the mode of describing the subject, it is not easy to 
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see what more Caldwell could have sold than he did. If in 
another form of words he had described the coal as the sub- 
ject of the grant, Greer. would have possessed no greater 
beneficial rights than were given him by the form adopted.” 

The ownership of the coal in the ground is but a “full 
right, title and privilege,” to dig and carry away; nothing 
more, nothing less. 

“The words employed in the deed express absolute do- 
minion, and complete enjoyment. 

‘“ Again, says the plaintiff in error, this is but the grant 
of a right to take and carry away part of the profits, and 
that while a grant of the right to take all the rents, issues 
and profits of a tract of land, is equivalent to a conveyance 
of the land itself, because it embraces their whole usufruct, 
a grant of aright to take part, such as iron ore, coals or 
minerals, is not. It is said in such a case the grantee can 
only take in common with the grantor. 

“The argument is based upon a misconception. The sub- 
ject alleged to have been granted here is not the tract of land, 
but the coal in it, which, as we have seen, is capable of a sepa- 
rate conveyance, and which may be vested in one person, 
while the ownership of the tract of land, as such, may be 
another’s. The alleged subject of the grant then being the 
coal in the land, the substratum, the argument is inappli- 
cable.” ‘It would seem, therefore, that, according to well 
established rules of construction, the deed of Caldwell to 
Greer was a conveyance of the coal itself, and not a mere 
easement, or incorporeal hereditament. 

“Tt is contended, however, that such a construction is in 
conflict with the authorities, and we are referred to Lord 
Mountjoy’s case as the leading and principal one. That 
was decided in the reign of Elizabeth, and is reported by 
Godbolt, case 24; by Leonard, 4 Leon., 147; by Coke, Co. 
Litt., 1046; ahd by Moore. It is however, more fully re- 
ported by Anderson, C. J., who was one of the justices who 
decided it. In his report, page 307, we have the words of 
the reservation given at length. They are: ‘ Provided al- 
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ways, and it is covenanted, granted, concluded and agreed 
between the said parties to this indenture; and the said 
John Brown and Charles, and their heirs, covenant and 
grant to and with the said Lord Mountjoy, his heirs and 
assigns, by these presents, in form following, that is to say: 
That it’shall be lawful for the said Lord Mountjoy, his heirs 
and assigns, at all times hereafter to have, take, and dig, in 
and upon the heath ground of the premises, from time to 
time, sufficient ores, heath, turves, and other necessaries for 
the making of alum and copperas.’ This was very properly 
held to have been a grant of an incorporeal hereditament. 

“Unlike the case we have under consideration, it was not 
a grant of unlimited dominion over the ores and turf. It 
was not a grant of a right to dig and take, and carry away 
without stint, but only for a single specitied purpose, viz: 
the manufacture of alum and copperas. It was very aptly 
likened to a grant of common sans nombre, but was not an 
exclusive right. Surely there is very little resemblance be- 
tween that case and the present. It is not at all in conflict 
with the construction we place upon Caldwell’s deed to 
Greer. 

‘Then follows the case of Cheatham v. Williamson, 4 East., 
469, where the subject was not described in the granting 
part of the deed, nor in connection with the other property 
conveyed. The grantee, after the habendum, covenanted 
that it should be lawful for Hyde, one of the grantors, and 
his heirs, at all times to enter into all or any part of the 
premises to search for and dig for coal or stone, or any 
other mine or mineral whatsoever, and the same to take 
and carry away to his own use, provided and upon condi- 
tion that it should and might be lawful for the grantee, his 
heirs, &c., to deduct from the rent reserved by the grantor 
of the land, all or so much as should be reasonable, for any 
hurt, damage, or prejudice, that should bé done to the 
premises, by reason of digging for, or carrying away any of 
the mine or mines aforesaid. The question was whether 
the alienee of Hyde, one of the grantors, and who had con- 
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veyed only an equity of redemption, could maintain trover 
against the covenantor for coals taken out of the land by 
him. It was held that he could not. 

“Lawrence, Judge, placed the judgment upon the ground, 
that the covenant could not operate as an exception or res- 
ervation in favor of Eyde, who had no legal estate in him 
at the time, but only the equity of redemption. He said 
that Hyde ‘being a stranger to the estate, he could not ex- 
cept or reserve that which he had not before. The covenant, 
therefore, could only operate as a grant, but a grant will 
not pass the land itself, without livery.’ Lord Ellenborough 
confined his attention to the question whether the grant was 
exclusive. The differences between this case and the pres- 
ent one are sufficiently obvious. 

“Tt is one very material distinction, that in Cheatham v. 
Williamson, the right to take coal or minerals was not a 
thing for which the consideration mentioned in the deed 
was given. They were to be paid for when taken. In a 
deed of bargain and sale, it is the payment of the consider- 
ation which transfers the use, and with it the legal title. The 
case is also illustrative of the fetters which the doctrine of 
livery of seizin has imposed upon the construction of deeds. 

“The only other case to which we are referred, is Grubb 
v. Bayard, 2 Wallace, jr., 81. There the grant was to dig, 
take and carry away all iron ore to be found within the 
bounds of a tract of land of the grantor, provided the gran- 
tee should pay unto the grantor, his heirs and assigns, the 
sum of sixpence for every ton taken from the premises. 
This was held to be an incorporeal hereditament. It will 
be observed that there was no present consideration passed, 
nor was there a covenant of the grantee to search for or take 
any ore. He might never have taken any. In that event, 
if the deed had been held a conveyance of the iron ore, 
there would have been a sale without consideration. Nor 
was it a grant of the whole, but, said Mr. Justice Grier, of 
the iron ore that should be found, within the term, and on 
that account was but a license. He also remarked that ‘if 
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it had been a grant of an absolute property in all the iren 
ore in the tract, the deed would have been insufficient to 
convey the title without livery of seisin.’ This observation 
goes beyond the English case, and is not necessary to the 
judgment rendered. In Grubb v. Bayard, Judge Kane de- 
livered a concurring opinion. In it he refers to the absence 
of a covenant by the grantee to work the mines, and thus 
make the rent reserved of value, as a circumstance of much 
importance in determining the intentions of the parties, 
That it is so, is obvious, for without it, the contract might 
have proved entirely fruitless to the vendor, while in the 
present case, Caldwell has received all that he ever can re- 
ceive. The right, whatever it is, is one for which all the 
consideration has been paid. 

‘“‘These are all the cases adduced to sustain the doctrine 
that a conveyance of a right to dig, take and carry away 
the coal or minerals in a tract of land, though the grant be 
unlimited in quantity, time and purpose for which the 
mincrals may be taken, conveys no interest in the coal or 
minerals until they are taken, passes only an incorporeal 
hereditament. None of them were decided upon the ground 
of any supposed distinction between a right to take all the 
coal and carry it away, and a right to the coal itself. They 
are all cases in which there was no unrestricted power of 
taking and disposition conferred upon the grantee. The 
coal or minerals was to be taken either for a limited pur- 
pose or in restricted quantities, and generally was not to be 
paid for until taken. And in most of them it is easy to see 
that the supposed necessity of livery of seisin, in order to 
pass a corporeal interest in land, was the controlling con- 
sideration in the minds of the judges. Even in Grubb v. 
Bayard, it seems not to have been without influence. The 
impossibility of making livery is, however, in Pennsylvania, 
no reason for refusng to give a construction to a deed accor- 
dant with the intention of the parties. When the intention 
is to give the entire usufruct and power of disposal, the 
legal title must be held to pass.” 
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“Thus, after a careful review of the question, we are con- 
strained to hold that, by the deed from Caldwell to Greer, 
the title to the coal in the lands then owned and occupied 
by the grantor was conveyed, and not a mere license or in- 
corporeal right. Such was the opinion of this court in 
1855, when the same deed was here for construction, and 
the very able argument of the counsel for the plaintiff in 
error has failed to convince us that the court was then mis- 
taken.” 

I have quoted thus largely from the case of Caldwell v. 
Fulton, because I believe that case contains the principles 
which must govern the case under consideration, and the 
subject is most ably discussed by two of the best judges 
who ever sat on the bench of the supreme court of Penn- 
sylvania. 

In the case of Caldwell v. Fulton, the words of the convey- 
ance of the coal, I think, were in substance the same as are 
contained in the deed of Jonathan Zane’s heirs to John 
Dulty. The deed of Caldwell to Greer conveys for one 
consideration the sixteen acres on the east side of the 
Youghiogheny river, in whole, and the grant of the coal 
thus: “ Also, the full right, title and privilege of digging 
and taking away stonecoal to any extent the said George 
Greer may think proper,” but holds him to take the coal 
out on his own sixteen acres. 

In the habendum it is described: ‘‘and the right aforesaid 
to the stonecoal,” and it is designated in the same manner 
in the clause of warranty. 

Now, how is it described in our deed? After the descrip- 
tion of the eight acres by metes and bounds, it goes on: 
“ Also, the right of digging for coal under the adjoining 
land east of the said lot or parcel of ground, and situate 
between ihe line of the said Knox and Zane and the south 
line of the lot aforesaid, continued to the easterly line of 
the said Zane’s tract.” Ife excepts the right of ferry on 
the eight acres. 

In the habendum, the deed contains: ‘to have and to hold 
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the said lot or parcel of ground, together with all and sin- 
gular the tenements, hereditaments and appurtenances, with 
the right of digging for coal as aforesaid, unto the said 
John Dulty, his heirs and assigns.” 

Then the warranty contains the following clause: “do 
covenant and agree to and with the said John Dulty, his 
heirs and assigns, that they, the said party of the first part, 
the said lot, &c., with right of digging for coal as aforesaid, 
unto him, the said John Dulty, his heirs and assigns, free 
from the claim or claims of all person or persons whatso- 
ever, shall and will warrant and forever defend by these 
presents.” 

In the Caldwell case, Greer had the right to dig and carry 
to any extent, and in this case, the deed gives the right of 
digging for coal under a specified tract of land, without 
limit. The deed is not as full as the Caldwell deed, but 
does it not cover quite as much? I apprehend the grant of 
the right to dig, gave the right to carry away, for without 
that the right to dig would be of no avail. And although 
this deed has not the words in the other deed, to “any ex- 
tent,” yet there is no limit but the line of the tract men- 
tioned. ; 

Not only is the right to dig and carry away unlimited, 
but it is warranted to John Dulty and his assigns, against 
every one! This is a strange way to grant an incorporeal 
interest in a coal bank. 

More than this, it is notorious that the coal is a stratum 
about six feet thick and extending over the whole country, 
that it is a very expensive affair to open a coal bank, and 
that it would be impossible for two having adverse interests 
to operate it together. 

Now, if the grantor has the right to dig for coal in this 
same vein, how much has he the right to take out? Can 
he not take it all if he should choose? Where is the limit 
to his digging, and what becomes of his covenant of war- 
Tanty? 

If the grantee should take all of the coal out, what 
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ground of complaint would the grantor have? It is absurd 
that two persons could have an unlimited right to dig coal 
in the same specified tract of land under the circumstances, 
and so thought Hugh Nichols, the owner of the surface all 
his life, and it was reserved for the ubiquitous Isaac Cotts 
to discover the contrary. 

“A deed, especially a deed poll, is always construed most 
strongly against the grantor.” Jackson v. Blodgett, 16 Johns. 
Rep., 178. The judge in this case (Spencer,) quotes Shep- 
herd’s Touchstone with approbation. 

‘‘Where a deed may enure in different ways, the person 
to whom it is made shall have his election which way to 
take it, and may take it in the way as shall be most for his 
advantage.” 

“Every uncertainty is to be taken in favor of the grantee.” 
Coke on Littleton, p. i183. 

In the language of Lord Coke: “And the reason of this 
is, for that it is a maxim in law, that every man’s deed 
shall be taken by construction of law most forcibly against 
himself.” 

Neither the grantee nor grantor had any coal beyond, as 
it was bounded by Knox on the north, and run the length 
of the grantor’s land on the east. He did not reserve any 
of the coal, nor can we gather from the deed that he inten- 
ded to do so. 

“ Another rule of construction is, that when the words of 
a grant are ambiguous, the courts will call in aid the acts 
done under it, as a clue to the intention of the parties. 16 
Johns., 22; 3 Atk.,576; 10 Vesey, 338; 7 East.,199; 4 East., 
327; 8 Bing., 181. Upon this principle we are permitted to 
look at the undisturbed use of the right contested on the 
one side, and the unqualified acquiescence on the other, 
down to the time of the plaintiff’s purchase of the premi- 
ses in 1837; and these circumstances are also justly enti- 
tled to weight in the construction of this reservation.” 
French v. Carhart, 1 Comst., 101. 

Taking this case, under all its circumstances, it seems to 
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me that it was the intention of the deed of 1826 to convey 
the coal, and not a mere incorporeal right to dig some of it 
in common with the grantor. 

The possession of it was undisturbed for forty years, and 
a part of that time the matter was most forcibly called to 
the attention of the owner of the surface. 


Lamb § Paull, for the appellees. 


To invest the plaintiff with an exclusive right to the coal 
under said land, the property in the coal itself should have 
been granted to them; and the right of digging and remov- 
ing the same would have followed as a legal incident; but 
on reference to the granting part or clause of the deed, it is 
found that this is not the case; on the contrary it is simply 
the right of digging for coal, which is granted, and this 
cannot be enlarged into an ownership of the coal itself, un- 
til the same has been dug and removed; such a grant as is 
contained in this deed, is a mere license, and is entirely 
consistent with the right of the grantor or his assignees 
to exercise the same right of digging and removing coal 
from the same land. This, we maintain on general princi- 
ples, would be the sole legal effect of the language con- 
tained in the deed. ~These words, however, have received 
a judicial interpretation, in the English and American 
courts, and to these decisions attention is invited. The 
first is Lord Mountjoy’s case, reported in Godbolt, and -re- 
ferred to in Thomas’ Co. on Littleton, vol. 1, p. [688] 793, ed 
seq. In the deed in this case, the language was, that 
“ Browne (the grantor) did covenant and grant to and with 
the Lord Mountjoy, his heirs and assigns, that the Lord 
Mountjoy, his heirs and assigns, might dig for ore in the 
lands, (which were great wastes) parcel of the said manor, 
and to dig turf also, for the making of alum.” It was held | 
by all the judges “that this did amount to a grant of an in- 
terest and an inheritance to the Lord Mountjoy, to dig, &e.; 
secondly, that notwithstanding this grant, Browne, his heirs 
and: assigns, might dig also, and like to the case of common 
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sans nombre.” The above is the language of the court as 
found in vol. 1, of Thomas’ Co, Lit., as aforesaid. 

The next case to which we refer, as settling the construc- 
tion of such language in a deed, is found in 4 East’s reports, 
p- (469) 468. The language of the syllabus in that case is as 
follows: ,‘C. covenants with and grants to B. that it shall be 
lawful for B., his heirs or assigns, at all times to enter 
upon the lands to search out and dig for coal, and to take 
and carry away the same to his and theirown use. This is 
only a license, and conveys no interest in the soil, so as to 
exclude C, and those claiming under him, from getting coal 
there.” Lord Ellenborough, in delivering the opinion of the 
court said: ‘Even if E. Hyde had been seized of the legal 
estate, which he was not, yet the liberty reserved of dig- 
ging for coals, could not give him the exclusive right to 
them. No case can be named where one who has only a 
liberty of digging for coals in another’s soil, has an exclusive 
right to the coals, so as to enable him to maintain trover 
against the owner of the estate for coals raised by him. 
The case of Lord Mountjoy, as cited from Anderson, is de- 
cisive against the plaintiff; and still more as it is reported 
in Godbolt (a), which is directly in point. Those who com- 
pared it to a grant of common sans nombre, used that as the 
strongest instance to show that it could not be an exclusive 
right.” 

We refer to only one other English authority settling the 
same construction of such language in the deed. This case 
is found in 2 Barn. & Ald., 4 Eng. Com. Law Reps., 719. 
Here a party granted unto the grantee, “his partners, fel- 
low-adventurers, executors, administrators, and assigns, free 
liberty, license, power and authority to dig, work, mine and 
search for tin, tin ore, &c., and all other metals and minerals 
whatsoever, throughout all that part of the lands of Thomas 
Carlyon, commonly called Crinnis, therein limited and de- 
scribed;” there were other provisions in this deed, and 
other questions decided by the court, but as to the above 
language, Chief J. Abbott said: ‘ [t is our opinion that this 
VoL. Iv. 36 











































562 COURT OF APPEALS OF WEST VIRGINIA. 








Jan’y Term, List, trustee, et al. vs. Cotts, trustee, et al. 1871. 





deed operates as a license only.” He then sets forth his 
opinion at length, and referring to the cases hereinbefore 
mentioned, we beg leave to call attention to his opinion 
upon the rules of construction, in the following language, 
‘on page 727: “ But whatever doubts these expressions may 
cost, yet we think they are not sufficient to vary the con- 
struction that must be given to the words of the granting 
part of this deed, as those words are, in themselves alone, 
plain and not of doubtful import, and as the proper office 
of that part of the deed is to denote what the premises or 
things are that are granted, and is the place where the intent 
of the grantor and what he has actually done in that respect, 
js more particularly to be looked for, recourse must be had 
to the proper and efficient part of the deed, to see whether 
he has actually granted what it is urged his expressions 
denote that he supposed that he had granted; for the ques- 
tion properly is, not what he supposed he had done, but 
what he really has done by his grant.” In the deed exhibit 
D., now under consideration before your honors, there 
is in the granting part, and in every other, no doubtful or 
ambiguous language; the meaning is plain beyond all ques- 
tion; what is actually granted is explicitly and clearly 
expressed. With these English authorities, the American 
entirely concur, in settling the construction of such a deed 
as exhibit D. The court is referred to the case of the 
Johnstown Iron Company vs. Cambria Lron Company, in Penn- 
sylvania Reports, Vol. 32, page 241. The language of the 
graut in that case was as follows: “The privilege of raising 
iron ore on his fields at twenty-five cents per ton, and also 
the privilege of raising the iron ore on his woodlands at the 
same price, and to give the privilege to none else.” The 
grantees of this privilege, or their assigns, filed their bill 
in equity, to restrain the grantor or his assigns from dig- 
ging, mining, or taking away ore, &c., just as was done in 
the case now before this court; Woodward, J., delivering 
the opinion of the court, said “that such a right was not 
exclusive in the grantees, but was to be enjoyed in common 
with the grantor, his heirs and assigns, has been held from 
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all the cases from that of Lord Mountjoy, best reported in 
Godbolt, down to Grubb v. Guilford, 4 Watts, 224, and 
Grubb v. Bayard, 2 Wallace, p. 100.” The case in 4 East 
is also quoted. Upon this construction of the grant, the 
bill of the plaintiffs was dismissed. 

We refer the court also to the case of Grillett v. Tregarza, 6 
Wisconsin, 348. We have not now this volume before us, 
but it was cited and commented on in the court below. 
Aceording to our present recollection, the language con- 
tained in the deed which was considered by the court in 6 
Wisconsin, is precisely the same with that found in exhibit 
D., to wit: ‘“‘the right of digging for coal,” and it was held 
to be no exclusive grant, but left the same right in the 
grantor and his assignees. 

The attention of the court is particularly invited to these 
American authorities. We have not been able in our search, 
to find any authorities which in any manner or degree, im- 
peach the soundness of the construction thus established. 
The views and authorities presented, we think, are suffi- 
cient and conclusive upon this point. 

The attention of the court is now asked, very briefly, to 
the assignment of errors made by the plaintiff’s counsel, as 
they appear in the printed record. 

As to the first, the order of injunction was made by the 
judge of the circuit eourt of Ohio county, and provided 
that the same should continue in force “until the further 
order of the circuit court of Ohio county,” or the judge 
thereof in vacation, may be had in this cause. Again, the 
4th section of chapter 133, of the Code of West Virginia, 
p. 631, expressly confers all necessary jurisdiction on the 
circuit court: its language is, “jurisdiction of a bill for an 
injunction to any judgment, act or proceeding, shall be in 
the circuit court of the county in which the judgment is 
rendered, or the act or proceeding is to be done, or is doing, 
&e.” The circuit court was certainly invested with the 
right or power to dissolve the injunction upon the hearing, 
if in its judgment the merits of the case so required. 
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As to the 2d error assigned, we think it founded in a mis- 
conception; the court did settle the rights of the parties to 
the said coal so far as it was practicable or proper to do so. 
The bill claimed that the plaintiffs had an exclusive right to 
certain coal, and prayed that the defendants be perpetually 
restrained from digging the same, and that the plaintiff’s 
right and title to said coal be adjudged to them. This is 
the whole object of the bill, (except that it prays that an 
account may be taken of the coal previously mined and re- 
moved by the defendants.) The court however found no 
such rights in the plaintiffs as they claimed, and that they 
had no right to restrain the defendants from digging coal, 
a right equally belonging to them as well as to the plain- 
tiffs; what more could or should the court, under the frame 
and object of the bill, have done, than simply enter a decree 
dissolving the injunction and dismissing the bill, and thus 
leaving the parties to carry on their mining operations 
thereafter, as they had been doing before. The right of 
digging for coal is the right of both parties, and to the en- 
joyment of this right both are left by the decree: neither 
party has any ownership or property in the coal itself; it is 
simply a license, and we affirm that no court, even upon a 
bill filed for the express purpose, could make any decree of 
partition between the parties. See Lord Mountjoy’s case, 
hereinbefore mentioned, on page 794 of vol. 1 of Thomas’ Co, 
Litt. So also in the case of the Johnstown iron Co., in 32 
Pennsylvania, hereinbefore cited, the supreme court dis- 
missed the plaintiff’s bill, making no further settlement of 
the rights of the parties. The court could not, under this 
or any other bill, undertake to say how or in what manner 
or degree the parties should exercise their respective rights; 
that is a matter for themselves, and to be determined by 
their own arrangements. Certainly under this bill at least, 
no further adjudication of their rights could be made. 


BerksHireE, President. 
The only question presented by the record for our con- 
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sideration, is the construction of the deed from the heirs of 
Jonathan Zane to John Dulty, of the 12th of January, 1826. 

As derivative purchasers under this deed, the appellants 
claim the coal in controversy. The appellees claim their 
right to it, as derivative purchasers, under the deed of the 
28th of January, 1826, from Ezekiel Hildreth and wife, to 
John McLure and others. 

Both-parties claim title under Jonathan Zane, the origi- 
nal owner of the land, covering and embracing the coal now 
in dispute. It is conceded that the appellants have regu- 
larly derived their right, (whatever it may be), from the 
grantees, in the deed first named, and that the appellees 
have in like manner, derived their title to the land in fee 
simple, under which said coal is located, from the grantees 
in the latter deed. 

The appellants contend that the deed under which they 
claim, conveyed a corporeal hereditament and the absolute 
property in the coal; while on the other hand, it is insisted by 
the appellees, that an incorporeal hereditament, or license to 
dig coal only, was conveyed, and that, consequently, an equal 
right and privilege to dig was reserved by the deed to the 
grantors therein; which right and privilege passed with the 
land, and vested in them by the several conveyances under 
which they claim. The appellees, in support of their right, 
rely on Lord Mountjoy’s case, 1 Thomas’ Co. Litt., 688, 
(but reported, it is said, Godbolt 17,) Chetham v. Williams 
and others, 4 East, 468-9; Doe v. Ward, 2 Barn. & Ald.; 
(4 English Common Law Reports, 719.) Johnstown Iron 
Co., v. The Cambria Iron Co., 32 Penn. Reports, 241; and 
Gillett v. Tregarza,6 Wisconsin Reports, 343; and insist 
that this case belongs to the class of cases just cited, and 
that consequently the deed ought to receive a like con- 
struction. 

On the other hand, the appellants rely on the terms of the 
deed, under which they claim, and the case of Caldwell v. 
Fulton, 31 Penn. Reports, 475, and maintain that this case in 
every essential respect, is like the case of Caldwell v. Fulton, 
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and must, therefore, be governed by the principles of that 
case, in the interpretation of said deed. 

After a careful review of all the authorities cited and re- 
lied on, my conclusion is, that the doctrine affirmed in the 
case of Culdwell v. Fulton, is founded in obvious reason, and 
is peculiarly appropriate to the present age, and the condi- 
tion, business, and especially the mining and manufacturing 
interests of this country; and I fully concur in the cogent 
and conclusive reasoning, by which the eminent judges who 
delivered the opinions of the court, sustained and fortified 
their conclusions. If, therefore, the deed in the case now 
under review, imports as much as the deed in that case, it 
must, in my judgment, reecive the same construction. 

The deed in that case was from James Caldwell, then the 
owner of the locus in quo, to George Greer. It was for a small 
tract of sixteen acres of land, described ‘by metes and 
bounds, and after giving the boundary, the grant of the coal 
right follows, thus: ‘“ Also, the full right, title and privilege 
of digging and taking away stonecoal to any extent the 
said George Greer may think proper to do, or cause to be 
done, under any of the lands now owned by the said James 
Caldwell; provided, nevertheless, the entrance thereto, and 
the discharge therefrom, be on the before described 
premises.” 

The case was first before the supreme court of Pennsyl- 
vania, in 1855, and is reported in 7 Casey. The opinion of 
the court was then delivered by Woodward, J. It was af- 
terwards brought under review upon a re-argument, before 
the same court, and the opinion of the court, delivered by 
Strong, J., and the case is now reported in 81 Penn., before 
cited. 

It was insisted in that case, by the parties claiming un- 
der Caldwell, the grantor, as it is claimed to be the ease by 
the appellees here, that the deed granted only a mere li- 
cense or liberty to dig for the coal, leaving in the grantor a 
concurrent right to do likewise. On the other hand it was 
maintained by the claimants, under Greer, the grantee, that 
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the deed conveyed the absolute property in the coal, reserv- 
ing no interest or right in the grantor whatever. The 
court, after full consideration, and upon an elaborate and 
exhaustive re-argument, adopted the latter view, and sus- 
tained the rights of the claimants under the grantees of 
Greer. In each of the very lucid opinions delivered by the 
eminent judges, who pronounced the opinions of the court, 
Lord Mountjoys’s case, and the other authorities, cited by 
the appellees here, were ably reviewed, and while approved 
as sound law, they were shown to be clearly distinguishable 
from the case of Caldwell v. Fulton. And it was accordingly 
held that, while the grant in the former cases conferred on 
the grantees a license or privilege on/y to dig for the mine- 
rals in common with the grantors, the grant in the latter 
case was total and exclusive, and vested the entire property in 
the coal, in the grantees. 

The material question, therefore, recurs: Is the grant in 
the ease of Caldwell v. Fulton, larger or more comprehensive 
than the grant in the deed now under consideration? In 
my judgment it is not. If not strictly ideutical the re- 
semblance between the two cases, in all their material facts, 
appears to me to be so complete, that it would seem very 
difficult to suggest any material variance. 

In this case, as in that, the grant is general. The grantee 
was to take ad libitum, without restriction or reservation. 
And it is not seen how he could be restrained by the gran- 
tors, or what could have prevented him from opening, at 
once, a mine on every available part of the boundary des- 
ignated in the grant to the exclusion of the grantors. 

The rights of the grantees here would not be enlarged by 
the addition of the terms, “to any extent the grantee may 
think proper,” &c., which were superadded to the grant, in 
the case of Caldwell v. Fulton, that is clearly implied in the 
general grant; and it seems to me the grantors, and those 
claiming under them, could not be heard to gainsay the 
right of the grantee, and those claiming under him, to dig 
the coal, within the designated boundary, to any extent they 
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might desire, their wishes, as in Caldwell v. Fulton, being the 
measure of their righis in the premises, which rights, as in 
that case, are unlimited as to “quantity, time, person or 
purpose.” Again: The rights of the grantee in this case, 
as in that, were assured to him by all the solemnities of a 
regular conveyance. 

In that case, as we have seen, the conveyance was for 
a small tract of land of sixteen acres, (including the sur- 
face and the coal under it,) together with the right to dig 
and take away the coal under certain lands adjoining it. 
Here the conveyance is of asmall tract of about eight acres, 
with the right to dig the coal under a certain boundary of 
land, also owned by the grantors, adjoining the eight acres 
conveyed absolutely. 

In the construction of this deed, therefore, it must be ob- 
served that the same terms that are employed to denote a 
fee simple estate in the eight acres, apply equally to the grant 
of the right to the coal, and there is certainly nothing in 
the deed that would imply that a less estate was intended 
to be granted, and it is, therefore, I think, within the pur- 
view and spirit of the statute. 1. Rev. Code, s. 27, p. 369, in 
force at the time thereof. In the habendum, or granting part, 
the language is, that the grantors “do grant, bargain, sell 
and convey unto the said John Dulty, his heirs and as- 
signs,” &c., (and after describing the eight acre tract by 
metes and bounds;) “also, the right of digging for coal 
under the adjoining land lying east of the said lot or parcel 
of ground,” &c., (and after setting on the boundary,) “to- 
gether with all and singular the tenements, hereditaments, 
and appurtenances to the said lot or parcel of grouud be- 
longing, with the right of digging for coal, as aforesaid.” 
In the tenendum the words are “ to have and to hold the said 
lot or parcel of ground, together,” &c., “with the right of 
digging for coal, as aforesaid, unto the said John Dulty, his 
heirs and assigns forever, to the only proper use and behoof 
of him, the said John Dulty, Ais heirs and assigns forever.” 
And in the warranty clause of the deed, not only the eight 
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acre tract, but the right to the coal as well, is expressly 
warranted to the grantee, Dulty, and his heirs and assigns, 
against the rights or claims of all persons whatsoever, the 
grantors, and all persons claiming under them being, as I 
think, necessarily included. Looking to the face of the deed, 
therefore, it appears to me, it may be clearly implied, that 
the grantors intended to grant the fee simple or absolute 
property in the coal, as well as in the eight acre lot, so con- 
veyed in terms; and the implication is certainly not rebut- 
ted by anything found in the record, but on the contrary, 
is rather confirmed, by the long acqniesence in the right of 
the grantee, and those claiming under him, by the grantors, 
and those claiming under them. 

The case of The Johnstown Iron Co. v. The Cambria Iron 
Co., 82 Penn. R., 241, was decided by the same court that 
had decided Caldwell v. Fulton, and the opinion of the court 
was alse delivered by Woodward, J. The case was distin- 
guished from Caldwell v. Fulton, and it was held that it be- 
longed to the other class of cases reviewed in that case. 

It was argued by the counsel for the appellees, that each 
of the parties, in this case, have the right to dig for the 
coal in controversy; but that neither party has any ownership 
or property in the coal itself, but simply a license to dig for 
the coal. I realize much difficulty in perceiving how the 
learned counsel could make good his proposition. It is con- 
eeded that the absolute property in the coal was in the orig- 
inal grantors, (Jonathan Zane’s heirs,) before and at the 
time of the conveyance to Dulty. It must be clear, there- 
fore, that it was either divested by such conveyance, or it 
remained in the grantors. If divested, as I think it was, it 
is equally clear it must have vested in the grantee, Dulty. 
It could not be destroyed! It cannot be, I take it, that the 
fee in the coal was thereby cut loose, and sent adrift; and 
became from thenceforth, (if the term may be allowed,) a 
mere waif without an owner! 

It was further suggested by the same counsel, that the 
right of the parties to the coal in dispute, (on their theory,) 








‘570 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, List, trustee, et al. vs. Cotts, trustee, et al. 1871. 





is incapable of partition or judicial interpretation; and as 
the proper limitations to such rights could not be indicated 
or fixed by a court of equity, on a bill for that purpose, the 
parties should be left to the enjoyment of their respective 
rights, as best they might, according to their own arrange- 
ments. But do not the very difficulties suggested rather 
furnish a persuasive argument against the construction con- 
tended for? Ought a construction which would vest in 
parties rights that would be*ineapable of being defined or 
settled by a legal process, and which must consequently 
lead (as the sequel to this case would show) to perpetual 
conflict and confusion without any possibility of being ad- 
justed by any legal proceedings, to be adopted, while any 
other rational interpretation could be given to the deed or 
instrument creating such rights? It appears to me not, and 
that the construetion which I have been compelled to adopt 
of the deed in this case, is the only reasonable one that can 
be given toit. 

My conclusion therefore is, that the decree complained of 
is erroneous, and ought to be reversed, with costs to the 
appellants here, and in the circuit court, and the injunction 
perpetuated. 


The other Judges concurred. 


DECREE REVERSED. 
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Churleston. 
Henry G. Davis etal. vs. Eugene Ilenry. 


January Term, 1871. 


1. On a bill for the specific performance, it is proper to make a party a defen- 
dant to whom an interest in a portion of the purchase money has been 
assigned. Having an equitable interest he is in a situation to be affected 
by the decree of the court. 


2. Where a party holds an instrument of writing as the mutual friend of both 
parties, or a deed as an escrow, and refuses to deliver the same, he is a 
proper party to a bill for a specific performance of the instrument, or the 
terms of the deed. And if a party thus holding a quasi trusteeship does 
not demur because of his being made a party, it is not for the party 
against whom the specific performance is sought, to demur. 


3. A case in which a contract obtained by misrepresentation, is held uncon- 
scionable and fraudulent. 


4. Where a contract is clearly fraudulent by reason of misrepresentation, a 
second contract annulling the first, made whilst under the influence of 
such misrepresentation, and a repetition thereof, is a continuation of the 
fraud, and is not a confirmation or condonation of the first fraud, and 
the court below would have acted properly in rescinding the second con- 
tract. Yet as the testimony in this case is not entirely satisfactory, but 
vague and indefinite as to the fact whether the party was fully informed 
at the time of making the second contract, that he had been defrauded, 
and that he intended the second contract to be a distinct transaction of 
confirmation, the case is remanded to the court below to settle that ques- 
tion by more definite testimony; or, as this is a case in which it would 
be eminently proper, by an issue out of chancery. 


This was a suit in chancery, in the circuit-court of Dod- 
dridge county, by Henry against Davis and others, the 
object of which was to enforce against Davis specific per- 
formance of a contract for the sale of a tract of land in 
Doddridge county, by Henry to Davis, and to subject the 
same to the payment of a large balance of purchase money 
claimed to be due. 
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The bill was filed in July, 1866, setting out a contract 
made in March, 1865, for the sale of a tract of 313 acres at 
the price of 100 dollars per acre, payable as therein speci. 
fied, and also 15,000 dollars of the stock of a company which 
Davis was to form for the purpose of mining for oil, upon 
this and adjoining lands. The contract also embraced the 
sale of an adjoining piece of land of 14 acres, at the price 
of 20 dollars per acre. The bill alleged that Ilenry, on 
faith of this sale, had purchased a tract of land in Harrison 
county for 10,000 dollars, on the terms therein stated; but 
that Davis only paid 3,300 dollars of the purchase money 
he had promised, and made objections to proceeding further 
with the contract; that Henry was very anxious to perfect 
the sale, for reasons stated, and much negotiation ensued 
between him and Davis on the subject; that these negotia- 
tions resulted in a new contract, made.on the 19th of July, 
1865, by which Davis agreed to take the land at 23,300 dol- 
lars, instead of the consideration of the former contract, 
payable as therein provided, and 10 acres of the 14 at 20 
dollars per acre; that this contract was reduced to writing, 
and declared the former to be thereby cancelled and an- 
nulled; that Davis paid 10,000 dollars on the new contract, 
and Henry and wife executed a deed for the land and depos- 
ited it as agreed on; that Davis then paid 2,000 dollars more, 
agreed to be paid on the deposit of the deed, leaving unpaid 
on the last contract, 8,200 dollars; and proceeded to allege 
the refusal of Davis to pay this balance, prayed the enforce- 
ment of this contract and sale of land, and general relief. 

Davis answered the bill in November, 1866. He admitted 
the contract ef the 9th of March, 1865, but alleged that it 
was obtained from him by Henry by false and fraudulent 
representations that there was upon the land the mineral 
known as asphaltum coal; that this coal was the sole induce- 
ment for the purchase; that such representations were false; 
that there was no such mineral on the land, and that Henry 
knew it when he represented the contrary. He also admit- 
ted the contract of the 19th of July, 1865, and alleged that 
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he made it for the purpose of getting rid of Henry’s impor- 
tunities for money, and that he only agreed to it for the 
purpose of getting an abatement of 8,000 dollars of the 
purchase money and the 15,000 dollars of the stock which was 
to be furnished him under the first contract. He charged 
that he had fully tested the question whether there was as- 
phaltum coal on the land, and ascertained there was none. 
He alleged that both the contracts of March 9th, 1865, and 
July 19th, 1865, were tainted with fraud, and insisted that 
neither should or would be enforced against him. He admit- 
ted that he had not paid the balance of the purchase money 
claimed to be owed, and that he ought not to be compelled 
to pay it, for the reason alieged. 

After filing this answer, Davis also filed a cross-bill in the 
cause, setting up the same alleged fraud in falsely alleging 
the presence of asphaltum coal on the land, and the other 
matters alleged in his answer, and insisting that both the 
contract of the 9th of Murch and that of the 19th of July, 
were vitiated thereby, and praying the court to rescind the 
last named contract, and decree that Henry should refund 
the amount which he had received upon the contract. 

Henry answered the cross-bill. He denied all the allega- 
tions of fraud which it made. He did not recollect that he 
ever spoke with Davis about asphaltum coal being on this 
land, or ever showed him any; but stated that in the days 
of inflation and excitement in which these contracts were 
made, rumors were rife of such coal being found anywhere 
and everywhere. He denied explicitly that the contract of 
the 19th of July, 1865, was made under the cireumstances 
or for the reasons alleged by Davis; he stated, whatever was 
the rumors or had been the talk about asphaltum coal prior 
to this time, Davis had, prior to the 19th of July, 1865, sat- 
isfied himself that it was not to be found on this land; that 
for this reason lhe had urged Henry to abate the 8,000 dol- 
"lars and to give up the 15,000 dollars of stock, and promised 
to pay the balance i in a short time; that Davis had then given 
up all idea of coal on the land, and had gone back to his 
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original purpose of boring for oil; that he had fully satis- 
fied himself of the mineral value of the land, and agreed 
that he would take it if Henry would make the abatement 
proposed, “coal or no coal, oil or no oil.” And denying 
all fraud and wrong whatever in the contract of the 19th of 
July, he insisted upon its due execution and the relief prayed 
for in his bill. 

To the answers of the three defendants to the original 
bill, and of the defendant Ilenry to the cross-bill, replica- 
tions were filed by the complainants, respectively. 

The depositions of very many witnesses were taken by 
both parties upon the various questions of fact made by the 
pleadings in the cause. 

The causes (on the original and cross-bills), came on to 
be heard on the 8th of May, 1869, upon the original and 
cross-bills, the answers thereto respectively, replications to 
the same, exhibits filed, and the depositions with certain 
exceptions thereto. Whereupon the court was of opinion 
that Davis was liable for and should pay the balance of the 
purchase money due upon the contract of the 19th of July, 
1865, which was ascertained to be 8,200 dollars, with interest 
from the time when the same was made payable, and decreed 
accordingly; and that a sale of the land should be made on 
default of the payment thereof, with the costs of suit. The 
court also dismissed the cross-bill of Davis, with costs. 

The contract of the 19th of July, 1865, was endorsed on 
the paper on which the former contract was written, and 
was placed in the hands of Benjamin F. Martin, esq., for 
safe keeping, and it was alleged in the bill that he “gave 
out in speeches” that he considered Davis was solely inter- 
ested in it, and that he would surrender it to him if deman- 
ded. Martin was made a party defendant to the original 


bill. The bill also alleged that in pursuance of the second | 


contract the plaintiff and wife executed a deed to Davis, and 
delivered it to T. K. Knight, who happened then to be clerk 
of the circuit court of Doddridge county, which fact the 
latter certified to Davis. That Knight refused to deliver 
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the deed thus made, to the plaintiff, or to any one, until 
authorized to do so by the court. He was also made a party 
defendant. It was further alleged in the bill that the plain- 
tiff had assigned to one Benjamin Wilson, esq., the sum of 
800 dollars of the purchase money due from Davis, and the 
benefit of the contract to the extent of the sum so assigned, 
and that Wilson held an assignment in writing thereof, and 
claimed the benefit of the same. Ie was also made a party 
defendant. 

The depositions taken in the cause were quite voluminous, 
and in many particulars contradictory. It appeared, how- 
ever, to be established that the plaintiff represented that he 
had found or struck a vein of asphaltum coal, from seven to 
eight feet in thickness, in a well he was boring on the land, 
for oil, at a depth of about 108 feet; this he represented to 
several parties, as well as to the defendant, before and at the 
time of the original contract in March, 1865. It also ap- 
peared that the plaintiff had procured some specimens of 
asphaltum coal, through one Baker, who he employed for 
the purpose, from an asphaltum mine in Ritchie county, 
which he told Baker, in the hearing of the witnesses Bee 
and O’Donnell, he wanted to put about the well he was bo- 
ring, to enable him to sell his farm; that witness O’Donnell 
saw at Baker’s store, after his return from the Ritchie county 
mine, some lumps of asphaltum which he had brought home 
in his carpet sack, and also some small pieces which were 
brought there by the plaintiff, which he said he got from 
his well. That defendant Davis had sunk four new wells 
on the land, and had reamed out the old one bored by Henry, 
enlarging the latter from a four to a six inch hole, to the 
depth of three hundred and sixty feet. That three of the 
new wells were within fourteen inches from the centre of 
hole bored by Henry, and varied from 129 to 242 feet in 
depth; that no asphaltum or other coal was discovered, ex- 
cept a small vein resembling bituminous coal of eight or ten 
inches in thickness, at a depth of about 117 feet. That 
Henry also stated that he had indications of oil in the well, 
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and exhibited specimens in a bottle, but none had ever been 
observed by those who were engaged in boring, except on 
one occasion when their attention had been called to it by 
Henry, and none was ever seen afterwards, 

The testimony as to the representations of Henry, made 
to Davis, and in his presence, concerning the finding of 
asphaltum, and exhibiting specimens alleged to have been 
so found, was abundant. It was also shown that Ilenry 
stated in the presence of witnesses, in April, 1865, that he 
had told Davis, prior to the consummation of the purchase, 
that he had discovered while boring for oil, an asphaltum 
vein of coal from seven to nine feet thick, 108 feet below 
the surface. 

In relation to the annulling of the contract by the re- 
newal or new contract, of July 19th, 1865, the material tes- 
timony for Henry, was. as follows: John Y. Bassel proved 
that about the middle of July, 1865, he was at the place 
where they were boring the wells; they were working a 
well between three and four hundred feet deep; said they 
were boring for oil, and when the pumpings were poured 
out, all present examined for oil indications, defendant Da- 
vis, among the rest. Witness understood from Davis and 
Henry, that they were about to have a law suit about the 
property, Davis claiming that Ifenry had misrepresented 
the property, concerning the valuable mineral deposit of 
asphaltum; to which Heury replied that there was an ex- 
isting contract, in which the land and not the coal was stip- 
ulated for; but Davis still refused to take the property ac- 
cording to contract, and insisted that “* Henry should abate 
a part of the purchase money, as he had no longer hope of 
coal, with a fair abatement his chance for oil might relieve 
him.” He understood from the general tenor of their con- 
versation that a compromise was decided upon, and that 
they were going to Grafton together to settle it. 

Israel J. Kinney deposed that, he was deputy sheriff of 
Doddridge county, in July, 1865; that in June of that year 
a summons was placed in his hands, in favor of Henry against 
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Davis; went to serve it in Greenwood, near where the land 
in controversy lay; saw Davis there, and heard Henry say 
to him that he would sue him, to which the former replied, 
that he would prefer not being sued; did not serve the sum- 
mons, because the parties made a compromise; Davis agreed, 
as witness recollected, to take the land, “oil or no oil, 
coal or no coal.” Henry instructed witness to return the 
summons, as the matter was satisfied, and he would pay 
him the fee of witness. Witness understood this arrange- 
ment to take place, but could not state that he heard Davis 
say anything, but the understanding above related, passed 
between them. 

On this point the defendant introduced the deposition of 
B. F. Martin, Esq., who stated that some time in the sum- 
mer of 1865, the parties, Henry and Davis, came to his of- 
fice, in Pruntytown, Taylor county; they wanted a contract 
written in respect to the land in controversy; witness wrote 
iton the back part of the original contract; the contract 
abated about 8,000 dollars in money and 15,000 dollars in 
stock, mentioned in the first contract; thought Davis said 
when they first came to him, that they had agreed on set- 
tlement of the controversy between them, or wanted to set- 
tle the difficulty ; that often before the writing of the second 
contract, Henry assured Davis, in presence of the witness, 
and also assured witness, as attorney for Davis, when Davis 
was not present, that the coal, or asphaltum, would surely 
be found by Davis, at a distance of 108 feet or thereabouts, 
beneath the surface; that he also made like assurances to 
Davis while witness was writing the second contract, 7. ¢., that 
Davis “would find the coal or asphaltum, at or about the 
depth aforesaid, if he bored for it.” It was proved that 
Davis continued his operations of boring until December, 
1865. 

Davis appealed to this court. 


Hon. C. J. Stewart, Judge of the circuit court of Dod- 
dridge, presided on the hearing of the cause. 
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Faulkner and Boggess for the appellants. 
Lee, Lewis and Edmiston for the appellee. 


Moorz, J. The appellant, Henry G. Davis, by his coun- 
sel, insists : 

1st. That the demurrer to the original bill should have 
been sustained, because of improper joinder of Wilson and 
others, with him. 

2d. That the original bill should have been dismissed 
at the costs of complainant, Henry, because of the false and 
fraudulent representations made by him in relation to the 
land sold to said Davis. 

8d. That the decree in the cross-bill should have cancelled 
the contract of sale of July 19th, 1865, with costs, and not 
have dismissed the bill. 

4th. That the court ought to have directed an issue, to 
try by jury, the question of fraud, and whether said Davis 
had discovered the fraud prior to the 19th July, 1865. 

The appellee, Henry, by his counsel, insists : 


1st. That the decree is right, both in giving the relief 
prayed for in the original bill, and in dismissing the cross- 
bill, with costs. 

2d. That the evidence offered by Davis, to prove false 
and fraudulent representations on the part of Henry, to 
procure the contract of 9th March, 1865, is insufficient to 
establish the charge made against him, and that the evi- 
dence tending to prove such representations is unworthy of 
credit. 

8rd. That the charge of fraud in the contract of March 
9th, 1865, is not supported by the proof in the cause. 

4th. That if there had been really any question between — 
Davis and Henry, about representations as to the presence 
of asphaltum coal on the land sold, previously to the second 
contract, yet when that contract was made on the 19th July, 
1865, it was fully ascertained by Davis that it was not there, 
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and that contract was made without reference to the pre- 
sence of such coal on the land. 


5th. That said contract was made with reference to 
mining for oil, the original object of pursuit. 


6th. That if there be anything in the evidence, tending 
to raise the impression of such representation made by 
Henry on the order of trade and dealings, as ought to be 
construed by the court to affect the first contract of March 
9th, 1865, with fraud, yet that such fraud, if any, was al- 
ready “condoned” by the second contract of the 19th July, 
1865, for a valuable consideration, to wit: an abatement of 
8,000 dollars, in cash, of the purchase money, and 15,000 
dollars of stock in the company, which Davis was himself 
to form, for the purpose of working this and adjoining lands. 


7th. That it is too late for Davis now to call in question 
the validity of the contraet of July 19th, 1865. 


It appears, on inspection of the original bill, that Henry 
G. Davis, Benjamin Wilson, Benjamin F. Martin, and Tal- 
iaferro K. Knight, are made defendants. Davis was the prin- 
cipal defendant, on account of privity in the contract which 
Henry seeks the specific execution of; Wilson was made a 
party, because Henry had assigned to him 800 dollars of the 
money he was to receive from Davis on the contract, “and 
the benefit of the said contract, to the extent of the said 
sum so assigned,” and said Wilson had forbidden Davis 
from paying the same to said Henry; Martin was made a 
party beeause he had in his possession, as the mutual friend 
of Henry and Davis, the contract of March 9th, 1865, and 
July 19th, 1865, which Henry prayed he should be required 
to produce, and place the same within the control and 
at the disposal of the court; Knight was made a party 
because he held, as an escrow, pursuant to the contract 
of July 19th, 1865, the deed which Henry and wife had 
made, conveying the land to Davis. 


Justice Story, in his admirable work on Equity Pleadings, 
§ 226, b., says, “‘in the case of a common bill for the spe- 
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cific performance of a contract of sale of real estate, the 
only proper parties in general, are the parties to the contract 
itself; special cases may indeed exist, in which the rule may 
be otherwise, but they stand upon their own peculiar 
grounds.” In this case, Davis’ privity in the contract 
sought to be enforced, makes him principal defendant. Wil- 
son, by virtue of the assignment made to him, was entitled to 
the 800 dollars, with the interest due thereon, and having 
that equitable interest, he was in a situation to be affected 
by the decision of the court; it was, therefore, proper to 
make him a party defendant, that he might the more read- 
ily protect his equitable interest, which might otherwise be 
decreed to Henry, who had assigned to him. Wilson 
had also notified Davis of the assignment, and forwarned 
him not to pay the 800 dojlars to Henry; hence it was es- 
sential to Davis’ protection that the rights of Wilson, in 
that respect, should be adjudicated in this cause. 

It is also a well settled principle, in equity, that the per- 
son having the beneficial interest, is a necessary party, 
which illustrates ‘the ordinary doctrine that, the real par- 
ties in interest shall be brought before the court, whenever 
their interests may be affected.” Story’s Eq. Pl., §§ 153, 
154, and notes. 

As to Martin and Knight, it is true, they were in one 
sense simply witnesses, and had they occupied only that re- 
lationship, they would not have been proper parties, but 
they stood in a nearer relationship—a quasi trusteeship. 
Martin had been constituted, as the mutual friend of both 
Henry and Davis, custodian of both contracts; Knight held 
as an escrow, the deed which Henry and wife had made to 
Davis. It was, therefore, their duty to act disinterestedly 
between Ifenry and Davis, and in good faith execute im- 
partially the trust confided in them. The bill charged as 
follows: that “‘ Martin holds said paper-writing, the sole evi- 
dence of said contract, in his possession, but gives out in 
speeches, that he considers the said Davis is solely inter- 
ested in the same, and that he will surrender the same to 
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him if he demands it ;” that Knight “holds the said deed 
so deposited with him as aforesaid, and declines to deliver 
the same, either to your orator or to the said ———, until 
ordered to do so by the order of your Honor; and the said 
Davis combines and confederates with other persons, to your 
orator unknown, to bafile, deceive, and defraud your orator 
in the premises.” 

The bill also prayed that said Martin should be required 
to produce said contracts, and place them within the control, 
and at the disposal of, the court, and that said Knight be 
required to produce the deed, so as to be at the disposal of 
the court. On demurrer, the allegations of the bill are taken 
as true, and the bill thus showing such inequitable conduct, 
aud the necessity for the production of the contracts and 
the deed, as proper exhibits in the cause, so essential to the 
final adjudication thereof, whether the decree should be 
specific performance or rescission, it seems to me, that viewed 
from this stand-point, there is such a special case in this 
instance as equity will embrace, and should sanction the 
joinder of defendants. For these reasons, and upon the 
principles laid down in the standard works on equity plead- 
ings, I think there is not such a misjoinder of defendants, 
in this case, as would have justified the court in allowing 
the demurrer, and that the court did right in overruling it. 
Story’s Equity Pleadings, sections 221, 229; Mitf, Eq, Pi., 
side page 162. 

Neither Wilson, Martin or Knight demurred; Davis was 
not the proper person to demur for misjoinder of defend- 
ants, and the demurrer was properly overruled for that 
reason also. Story’s Eq. Pl., § 544. 

This brings us to the case as it appears on the contracts, 
and evidence of the manner in which they were obtained. 
It, is argued by appellant that his vendor, the plaintiff in the 
original bill, by device and false representations, took an 
unconscientious advantage of him in procuring the con- 
tracts; in short, practised positive, actual fraud. If that be 
true, then the court erred in enforcing the contract, because 
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it is a well settled principle, that a court of equity will never 
assist a wrong doer in effectuating his wrongful and illegal 
purpose, which is the spirit of the maxim, “That he who 
seeks equity, must do equity.” 1 Story’s Eq. Jur., § 64,e. 
On the other hand, if the contract was not founded upon 
false representations, or if Davis assumed to judge for him- 
self, and did not use the means of knowledge within his 
reach, but entered. into the contract through unreasonable 
negligence or indiscretion, caveat emptor applies, and as to 
him equity closes its doors. Idem, § 200, a. 

Without going into detail, it seems to me the weight of 
the evidence is against Henry; that he obtained the first 
contract from Davis through artifice and misrepresentation, 
is, from the depositions, unquestionable. That it was such 
a fraud as could not have been detected by any reasonable 
diligence on the part of Davis, a ruse so studied, and an 
imposition, though gross, yet so well concealed, was well 
calculated to deceive the most vigilant and discreet, espe- 
cially at a time when the wonderful mineral developments 
of the country were so exciting. 

It is clear that Henry, before the making of said contract, 
had represented, not only to Davis, but to others, that in 
sinking the well on the land, he had struck, at the depth of 
108 or 110 feet, a vein of asphaltum coal of eight or nine 
feet in thickness. He even exhibited specimens of it to 
different parties ; sent samples of it to R. W. Lowther, who 
showed it to Davis; and when Davis and Lowther visited 
the well, they found small pieces of the coal, similar to the 
said specimens, scattered about the well, mixed with the 
borings. 

Henry then told them the asphaltum pieces had been 
“‘taken out of the well, and that they had struck a vein of 
the coal at about 108 or 110 feet below the surface, of nine 
feet in thickness.” At the same time he stated to Davis 
and Lowther, that “they had a show of oil in the well.” 
This evidence comes direct home to Henry; and upon those 
representations, thus deliberately made by Henry, Davis 
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entered into the contract for the purchase of the land, and 
at great expense and labor explored it. He was diligent in 
the exploration. He sank four wells: the first, one-third 
of a mile from the Henry well, 242 feet deep; the other 
three within the distance of 14 inches of the centre of the 
Henry well, one to the depth of 130 feet, the second 129 
feet, and the third 227, but found no indication of asphal- 
tum or oil. He then reamed out the Henry well, increased 
the diameter thereof two inches, thus giving it six inches 
diameter, and in addition, sank the well 230 feet deeper 
than Henry had it, making a depth of 594 feet, and still 
found ne indications of asphaltum coal or oil, thus demon- 
strating the falsity of the representations made to Davis. 
The first contract was unconscionable and fraudulent on 
the part of Henry, and could not have been enforced in 
equity. 

But itis claimed that Davis has abandoned his right toabro- 
gate the contract, by again bringing himself into contact 
with Henry, by the modified contract of July 19th, 1865. In 
the case of Morse v. Royal, 12 Vesey, jr., 371, Lord Erskine 
meets this position directly. He says: ‘As to the doctrine 
of confirmation, it stands upon several authorities: where a 
man having been defrauded, with complete knowledge, 
chooses to come again in contact with the person who de- 
frauded him, abandons his right to abrogate the contract, 
and enters into a plain, distinct transaction of confirmation. 
But when the original fraud is clearly established by cir- 
cumstances, not liable to doubt, a confirmation of such a 
transaction is so inconsistent with justice, so unnatural, so 
likely to be connected with fraud, that it ought to be watched 
with the utmost strictness and tostand only upon the clear- 
est evidence ; as an act done with all the deliberation that 
ought to attend a transaction, the effect of which is to ratify 
that which, in justice, ought never to have taken place.” 
The same doctrine is affirmed in Sugden on Vendors, pp. 
287, 288. 

It seems to me Lord Erskine has stated the true princi- 
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ple, and that this case fairly hinges upon that doctrine, If 
Davis entered into the contract of July 19th, 1865, with com- 
plete knowledge of the fraud practiced upon him in the 
first contract, which he was at liberty to rescind, he will be 
bound by it. Sugden on Vendors, 287, and cases cited; 
Story’s Eq. Jur., § 306. The first contract was not abso- 
lutely void, but voidable, and, therefore, capable of confir- 
mation, where the party is fully informed, acts with his eyes 
open. But on the other hand, if Davis was not fully in- 
formed as to the fraud, at the time of the contract of July 
19th, 1865, or was “still acting under the pressure or in- 
fluence of the original transaction, or labored under the de- 
lusive opinion that the first contract was binding upon him, 
and was thus induced to enter into the second contract, he 
is not bound.” Story’s Eq. Jur., §345, and note 2. And 
it seems to me he would not be bound by it, if he was in- 
fluenced to enter into the second contract, by the declara- 
tions which Henry made before, and at the time of the 
making of said second contract, that Martin testified to, 
viz: “that the asphaltum would be found as he had repre- 
sented, at the time of the original purchase,” notwithstand- 
ing Davis doubted the truth of the statement; because that 
would be a continuation of the fraud, in order to obtain 
from Davis a new contract, by misrepresenting facts which 
Davis was not fully informed of, but relied on the good faith 
of Henry. 

Taking this view of the case, I do not deem it necessary 
to discuss more fully the points raised by the several coun- 
sel; and although I am inclined to the opinion, that the 
second contract cannot be considered as an abandonment of 
the right to abrogate, or as a distinct transaction of confir- 
mation, and that upon the evidence, the court below would 
- have perhaps acted properly, had it decreed a rescission of 
the contract; yet, as the depositions are not entirely satis- 
factory, but vague and indefinite as to the fact, whether Da- 
vis was fully informed at the time of making the second 
contract, that he had been defrauded by Henry, and that 
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he intended the second contract to be a distinct transaction 
of confirmation, I think it would be proper to remand the 
cause to the circuit court, that the question may be settled by 
more definite testimony ; or as this is clearly a case in which 
it would be eminently proper, by an issue out of chancery. 

Therefore, as the evidence is not sufficient to sustain the 
decree of the court below, Iam of opinion that the same 
should be reversed, with costs, and remanded to the court 
below for further proceedings to be hed therein, 


The other Judges concurred, 


DECREE REVERSED, 
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Charleston. 


SAMUEL P. Hawver e al. vs. ABRAHAM SEIBERT AND WIFE. 
January Term, 1871. 


1, In a declaration in a suit on a lost bond, it is alleged that the bond was 
given to one of the plaintiffs, who, by the affidavit filed of the loss of the 
bond, is alleged to be the wife of the other plaintiff, and it is held that a 
sufficient interest appears in the female plaintiff, to justify the use of her 
name as a plaintiff, without further averment to disclose her interest. 

2. The inhabitants of Greenbrier county were not declared to be in a state of 
insurrection against the United States by the President’s proclamation of 
August 16th, 1861, but were specially excepted from the operation there- 
of, and consequently from the effect of the act of congress of July 13th, 
1861. Therefore, commercial intercourse with them was not inhibited ir 
September, 1862, when the bond in this case was executed. Nor was the 
contract in this case against the policy of the common law as to trading 
with rebels, because it was not a voluntary act upon the part of the 
plaintiff. 


3. The case of Winternitz & Son v. Hyland and Ramer, 3 W. Va. Rep., 461, 
cited and approved. 


This was an action of debt brought in the circuit court of 
Nicholas county, to February rules, 1868, on a lost bonc 
executed by the defendants to the female plaintiff, on the 
29th day of September, 1862, the defendant Hawver being 
principal in the bond, and the other defendants his surety. 
To the declaration there was a demurrer and three pleas in 
bar. The demurrer was overruled by the court. The first 
plea was payment, and to which the plaintiffs replied gen- 
erally. The second and third pleas, which set up substan- 
tially the same defenses, alleged that the consideration of 
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the bond sued on, was cattle sold during the late rebellion, 
by the plaintiffs, to the defendant Hawver, the latter being 
a rebel and adhering to the so-called confederate states, 
and the plaintiffs being loyal citizens residing within the 
military lines and under the protection of the government 
of the United States; that the sale and delivery of said 
cattle took place in the county of Nicholas, a county within 
the loyal territory of the United States, and that the plain- 
tiffs knew at the time of the sale and delivery of said cattle, 
that the said defendant was a rebel, and was purchasing 
said cattle for the purpose of taking them within the lines 
of the so-called confederate states, for the aid, comfort, and 
subsistence of the insurgents and disloyal inhabitants, who 
were then waging a war of rebellion against the government 
of the United States. To these pleas the plaintiffs also re- 
plied generally. 

In May, 1870, a trial was had and verdict and judgment 
for the plaintiffs. On the trial the plaintiffs offered an 
affidavit of the execution of the bond and its loss, and also 
further proved its execution about the last of September, 
1862, to the female plaintiff, who was the wife of plaintiff 
Abraham Seibert. 

The defendants, to sustain the issue on their part, proved 
that about the last of September, 1862, and during the tempo- 
rary occupation of the Kanawha valley by the so-called con- 
federate forces, and three or four days before any of said 
forces came into the county of Nicholas, the defendants, 
Hawver and Odell, the latter acting as agent of the former, 
purchased of the plaintiff, Elizabeth Seibert, a certain num- 
ber of cattle, (the plaintiff, A. Seibert, being absent), in 
consideration of which the said Hawver, as principal, and 
Odell, as his surety, executed the bond sued on; that at the 
time said purchase was made and said bond executed, the 
defendant, Hawver, resided in the county of Greenbrier, a 
county, which during the war, was under the civil and mil- 
itary control of the so-called confederate states, except- 
ing occasional raids by the military forces of the United 






| 





588 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term. Hawver et al. vs. Seibert and wife. 1871, 





States, and was once held by General Crook’s command of 
the last named forces for some three or four weeks; that de- 
fendant, Hawver, was a rebel, holding allegiance to the so- 
called confederate states, and had been purchasing. cattle 
for the support of the armies and inhabitants of the so- 
called confederate states; that the defendant Odell, and 
plaintiffs, were loyal citizens of the United States, and held 
allegiance thereto, and resided in the county of Nicholas, 
whose territory after the winter of 1861, with the exception 
of occasional raids by the military forces of the so-called 
confederate states, was under the civil and military control 
of the United States; that the purchase was made and 
bond executed at the residence of the plaintiffs, in Nicholas 
county, at a time when said county was not occupied by 
either army; that the plaintiff, Elizabeth Seibert, must have 
known that defendant Hawver was a rebel; was told at 
the time of the purchase that he was going to take the cat- 
tle to Greenbrier county; that said Elizabeth Seibert said 
she did not want to sell the cattle, but remarked that she 
preferred selling them for money, that would answer her 
husband’s purposes when the country was settled, to running 
the risk of them being taken from her for nothing by the 
rebels; that defendant Hawver drove the cattle to Green- 
brier county, and afterwards sold them to the so-called con- 
federate authorities. 

This being substantially all the evidence in the case, the 
jury rendered a verdict for the plaintiffs, and the defend- 
ants, by their counsel, moved the court to set aside the ver- 
dict and grant a new trial, because it was contrary to the 
law and evidence, which motion the court overruled, and 
rendered judgment for the plaintiffs. They also moved the 
court to set aside the verdict of the jury, on the grounds 
that the same was contrary to the instructions of the court, 
which instructions were in these words: 

“‘ The court instructs the jury that, if they believe, from 
the evidence in this case, that at the time of the sale of 
the cattle by the plaintiff, Elizabeth Seibert, to the defend- 
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ant, S. P. Hawver, or his agent, J. W. Odell, the said Eliza- 
beth Seibert was a loyal person residing in the county of 
Nicholas, and that the said Elizabeth knew at the time of 
said sale that the said Hawver was a rebel, and purchasing 
said cattle for the purpose of taking them to the county of 
Greenbrier, and within the territory of the so-called con- 
federate states, and were to be used in aid of the rebellion, 
that then, notwithstanding the county of Nicholas may 
have been temporarily under the military control of the 
rebel army, they must find for the defendants.” 
The defendants brought the case here for review. 


Hon. J. M. McWhorter, Judge of the circuit court of 
Nicholas county, presided on the trial of the case. 


Snyder for the plaintiffs in error. 
Price for the defendants in error. 


Moore, J. It sufficiently appears from the writing obli- 
gatory, as set out in the declaration, that Elizabeth Seibert 
had such interest therein, as justified the use of her name 
as a plaintiff, and it was not necessary for other or further 
averment to disclose her interest. 

The joinder of the husband, as co-plaintiff, was not er- 
ror. 1 Chitty’s Pl., side page 30. The court properly over- 
ruled the demurrer to the declaration. 

The inhabitants of Greenbrier county were not declared 
to be in a state of insurrection against the United States, 
by the proclamation of President Lincoln, issued August 
16th, 1861, but were specially excepted from the operation 
thereof, and consequently from the effect of the act of Con- 
gress of July 13th, 1861. Having, therefore, a loyal status, 
commercial intercourse with them was not inhibited at the 
date of the said writing obligatory, and therefore the said 
contract does not fall under the ban of the said act of Con- 
gress and proclamation; nor was it against the policy of 
the common law, because the evidence shows that the con- 
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tract was not a voluntary transaction on her part, even if 
she knew she was trading with an enemy, nor do the facts 
show that she knew Hawver was a rebel. The whole case 
indicates an unwillingness, on the part of Hawver, to meet 
an obligation which, in fact, in honor, and in law, he is 
bound to do, as appears from this record. 

Upon these reasons, and upon the principles indicated in 
the cases of Zhe Ouachita Cotton, 6 Wallace, 521, and 
Winternitz ¢ Sonv. Hyland ¢ Ramer, 3 West Va., 461, I 
think there was no error in overruling the motion for a 
new trial; and the judgment of the court below should be 
affirmed, with costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Charleston, 


JaMEs Scort vs. CHARLES T. PERKINS AND WIFE ef al. 


January Term, 1871. 


§, purchased from P. and wife 200 acres of land, for the sum of 1,400 dollars. 
He paid 200 dollars in hand, and executed one bond for 800 dollars to 
P., and one for 400 dollars to the wife, for the residue of the purchase 
money. A judgment was obtained on the 800 dollar bond, and 8S. ob- 
tained an injunction against its collection, alleging that 60 acres of the 
land belonged to the wife, and that she refused to join in a conveyance 
of her title thereto, and that therefore, there was such deficiency as 
would make it proper for a court of equity to annul the contract. The 
court below dissolved the injunction and dismissed the bill. Hzxrxp: 


I, That as it appears from the evidence that the 400 dollar bond was 
executed to the wife in consideration of the 60 acres, and it was of 
an average value with the rest of the tract, and there being no 
averment in the bill that the 60 acres was the inducement for the 
purchase, or that the residue of the tract could not be advantage- 
ously enjoyed by the purchaser, nor proof to this effect, that the 
injunction was properly dissolved, and the bill dismissed. 


II. That the 400 dollar bond in the hands of the wife appeared to be 
ample indemnity to 8. for the 60 acres, and should any attempt 
be made to collect it, the collection should be restrained, if the 
facts then appear as they now do. 


This cause came from Greenbrier county, and was an ap- 
peal from a decree of the circuit court of that county dis- 
solving an injunction, rendered on the 22d day of October, 
1869. The opinion of Judge Maxwell contains a sufficient 
statement of the points at issue. 
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Hon. N. Harrison, judge of the circuit court of Greenbrier 
county, presided on the hearing of the cause. 


R. F. Dennis for the appellant. 

The appellant purchased 200 acres of land from the ap- 
pellee, Charles T. Perkins. The title to 60 acres, part there- 
of, has failed. What relief should be given? The contract 
should be rescinded. 

The rescission or specific performance of contracts, is not 
a matter of right in either party, but it is a matter of dis- 
cretion in the court. 2 Story’s Eq., § 722, and authorities 
cited in note 2. 

Where there is a substantial defect in the estate sold, 
either in the title or description, a specitic performance will 
not be decreed. 2 Story’s Eq., §778, and note 3; vans v. 
Kingsberry, 2 Ran., 131: Judge Green. 

A party contracting for the entirety of an estate, will not 
be compelled to take an undivided aliquot part of it. Jdem. 

The purchaser may elect to proceed with the purchase 
pro tanto, or to abandon it altogether. Jdem, § 779, note 1. 

It requires a much less strength of case on the part of the 
defendant, to resist a bill to perform a contract, than it does 
on the part of the plaintiff to maintain a bill to enforce a 
specific performance. Idem, sec. 769. 

Both on principle and authority, a specific performance 
will not be decreed at the instance of the vendor, unless his 
ability to make a title be unquestionable. Garnett v. Macon, 
6 Call, 508. 

A specific execution will not be decreed, where its opera- 
tion would be harsh on any person concerned. Anthony v. 
Leftwich, 3 Ran., 238. 

A husband contracts to sell his wife’s land. Upon a bill 
by husband and wife, specific execution refused, because 
specific execution could not be decreed at the suit of the 
purchaser, to compel the wife to convey her land; and so 
the remedies are not mutual. Watts et al. v. Kinney and wife, 
3 Leigh, 272. 
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Upon a bill for specific execution of agreement for sale 
and purchase of a tract of 686 acres of land, title fails as 
to 209 acres. These 209 acres are separated from the resi- 
due by a public road; all of the improvements are on the 
residue, to which the title is perfect. Held: Vendee not 
compelled to take residue. Jackson v. Ligon, 3 Leigh, 161. 
See Judge Carr’s opinion, pp. 179, 180, in which he says: 
To hold the vendee bound, ‘*would be truly to make con- 
tracts, and not to execute those already made.” 

Though defence might possibly have been made at law, 
yet a court of equity has jurisdiction. Code of Va., p. 716, 
chap. 172, sec. 6. 


J. W. Harris for the appellees. 

A court of equity will not rescind a contract unless fraud 
appear, or there has been a plain and palpable mistake af- 
fecting the very substance of the subject matter of the con- 
tract. Thompson v. Jackson, 3 Rand., 505-6 and 7; 2 Rob. 
Pr., (old) 191. 

If there was any proof of a contract to convey 200 acres 
of land, Scott would be entitled, in @ proper case, to have 
the contract rescinded upon showing a total failure of title 
in the vendor; but if there was a failure of title as to part 
only, he would only be entitled to enjoin so much of the 
purchase money as would cover the deficiency ; or in case 
payment had already been made, to have compensation. 
See Story’s Eq. § 796; Adams’ Eq., p. 90; 1 Rob. Rep., 
844; 1 Munf., 63; 2 Munford, 290; Wainwright v. Read, 1 
Deseau., 573; 2 Robinson’s Practice, (old) 178. In this 
latter case there was a deficiency of 171 acres, in a convey- 
ance of 662, a greater ratio of deficiency than 60 to 200; 
but the court refused to rescind the contract. Courts of 
equity will not ordinarily rescind a contract, even where it 
would refuse a specific execution for the other party; 
Thompson v. Jackson, 3 Rand., 505, 506, 507; and yet, Scott, 
in effect, asks a rescission of the whole contract, merely for 
an alleged partial failure of consideration. 

VoL. Iv. 38 
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Again: Assuming that there are but 200 acres in the 
whole tract, and that a title cannot be made to 60 of them, 
the proof shows that Scott took upon himself the risk of 
getting a title. He says, that before the making of the 
deed and the execution of the bonds, he knew of Mrs. Per. 
kins’ claim to this 60 acres. 

Besides, he admits in his bill, that he executed the 800 dol- 
Jar bond to Perkins, and the 400 dollar bond to Mrs. Perkins, 
The deed, of which he makes an exhibit, recites that a por- 
tion of this and was Mrs. Perkins’ in her own right; the 
400 dollar bond, which is now held by Mrs. Perkins, is 
admitted to have been given for this 60 acres ; and if Scott’s 
own witness, Perkins, is to be believed, the sale of the 60 
acres was a separate and distinct transaction, and Perkins 
and wife merely joined in the same deed for convenience 
sake. Scott, then, has no right to come against the bond 
of 800 dollars, which was given for Perkins’ land, as to 
which there is no dispute; and if Perkins, on the other 
hand, was bound to make good the title as to both tracts, 
and it had failed as to the sixty acres, Scott could only en- 
join the collection of the 400 dollars, now in the hands of 
Perkins and wife, which was given for that tract. ore- 
man v. Newkirk, 3 Munf., 275. 

But, further: Scott has not shown, as previously alleged, 
that Perkins or his wife have failed to do, or are incapable 
of doing anything which they contracted to do. To enjoin 
the judgment, he must show clearly, that a defect exists in 
the title. Ralston v. Miller, 3 Rand.,49. He cannot call on 
the vendor to deduce his title; he must prove the defect. 
Graniland v. Wright, 5 Munf., 295; 2 Rob. Pr., (old) 190. 

The fact relied upon to procure a rescission of a contract 
not being averred in the bill, no decree can be rested upon 
it. Corneal v. Bank, and Bank v. Corneal, 10 Wheat, 181. 


MaxweELL, J. Scott purchased a tract of two hundred 
acres of land of Charles T. Perkins, for the sum of 1,400 
dollars, for which he paid Perkins at the time of the purchase 
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900 dollars, and executed to said Perkins his bond for 800 
dollars, and executed his other bond to Jane Perkins, wife 
of the said Perkins, for 400 dollars, residue of the purchase 
money. 

When the 800 dollar bond became due, and payable, Per- 
kins, for the use of Ewing and wife, obtained a judgment 
upon it against Scott. Seott filed his bill to enjoin the collec- 
tion of said judgment, alleging that the contract was made 
with reference to confederate money, and is for that reason 
void, and also alleging that 60 acres of the 200 sold belong 
to the said Jane Perkins, who now refuses to join in a con- 
veyance of her title thereto. 

An injunction was allowed, but upon the hearing was dis- 
solved, and the bill dismissed. There is nothing in the case 
to support the complainant’s idea that the contract was made 
with reference to confederate money, and is for that reason 
void. 

It appears, from the case, that Mrs. Perkins is the owner 
of 60 acres, part of the 200 acre tract sold by her husband. 
It also appears that she still holds the 400 dollar bond on 
Scott, which, it appears from the evidence, was executed to 
her, in consideration of the said 60 acres of land. 

After the 800 dollar bond came into the hands of Ewing 
and wife, and after he had notice of the fact, Scott re-de- 
livered the possession of the land to Perkins. 

The evidence shows that the 60 acres owned by Mrs. Per- 
kins is of an average value with the rest of the tract. 

There is no averment in the bill that a portion of the land 
owned by Mrs. Perkins, and which she now refuses to con- 
vey, was the inducement for the purchase, or that the res- 
idue of the traet cannot be advantageously enjoyed by the 
purchaser, nor is there any proof to this effect. Under the 
circumstances of this case, the court decided properly, when 
it dissolved the injunetion and dismissed the bill. 

The 400 dollar bond, in the hands of Mrs. Perkius, ap- 
pears to be ample to indemnify Scott for the 60 acres of 
land which he cannot get, and should any attempt be made 
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to collect the amount of it, such collection should be re- 
strained, if the facts then appear, as they do now, in the case 
before us. 

The decree complained of ought to be affirmed, with 
damages and costs to the appellees, Perkins and wife. 


The other judges concurred. 


DECREE AFFIRMED. 
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Charleston. 


WHiteE SuLtpHuR Sprines Co. vs. WELLINGTON HOLL Ly, 
TREASURER, et al. 


January Term, 1871. 


Where there is no averment in a bill of injunction, seeking to restrain 
the collection of taxes on the ground that the persons who made, or pre- 
tended to make, the levy, were not regularly elected or qualified to do so, 
that any irreparable damage will be done if the collection is allowed to 
proceed, nor even that the officer seeking the collection is insolvent, and 
that an action at law against him would be unavailing, it is not error to 
dissolve the injunction, as the remedy at law is complete and adequate. 


Bill of injunction, brought in the cireuit court of Green- 
brier county, on the 4th of January, 1869; dissolved Jan- 
uary 15th, 1869. | 

The opinion of Judge Maxwell states the cause. 


Hon. N. Harrison, Judge of the circuit court of Green- 
brier county, presided on the hearing of the cause. 


HT. M. Mathews for the appellant. 


J. W. Davis for the appellees. 

‘¢ An injunction is an appeal to the extraordinary power 
of the court, and the plaintiff is bound to make a case, 
showing a clear necessity for its exercise.” Milliard on 
Tnj., p. 10, § 16. “That full compensation can be had at 
law, is the great rule for withholding the strong arm of the 
chancellor.” Id., p. 15, § 23, note (a), and § 23. Section 30 
cites a strong case. A city ordinance void. The court will 
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not enjoin. A prayer for injunction to restrain a trespass, 
which does not appear to cause irreparable injury, is fatally 
defective. Id., § 3, of chap. 10. 

Injunction will not be granted for an irregularity in the as- 
sessment of the tax; nor upon a distraint by the treasurer, 
where the tax is unconstitutional. (In this case no distress 
has been made). If the law is unconstitutional or the tax 
irregular, the treasurer is a trespasser, and he is liable at 
law. ICd., chap. 24, § 2, pp 385 and 387. 

Injunction will not be granted to prevent a repetition of 
a trespass. Slevens v. Buckman, 1 Johnson’s Chy. Rep., 318. 
It is only where the trespass will work irreparable injury 
that injunction will be granted. Eden on Injunction, 140. 

In the Trustees of Paris v. Berry, 2 J. J. Marshall, (Ky.,) 
483, the trustees were proceeding to collect a tax without 
authority, as the bill charged, and the court refused to en- 
join, because the party had a plain remedy at law. 

In this case the remedy at law was plain and complete. 

A writ of prohibition would have stopped the board from 
proceeding contrary to law, or the plaintiff might have 
waited until his property was seized, and then have sued in 
trover, trespass or detinue, and have given bond and re-’ 
tained the property, under chapter 102, of Code of West 
Virginia, until the trespass was tried. 

The same company tried’ a like question in the case of 
the White Sulphur Springs Co. v. Robinson, 3 West Va. Rep., 
upon similar grounds, and the court refused the injunction. 

The plaintiff laid by for nearly two years, and permitted 
the board to employ teachers and incur expenses, and it 
will not now be permitted to say the levy was illegal. 

Tash v. Adams, 10 Cushing, 252, cited on page 25 of Hil- 
liard on Injunctions. 


MaxweLL, J. The White Sulphur Springs company ob- 
tained an injunction to restrain Wellington Holly, treasurer 
of White Sulphur township, and all other persons, from 
collecting taxes, levied on its property to the amount of 700 
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dollars, levied by the school commissioners of said town- 
ship, on the property of said company. 

The bill avers that the persons who made, or pretended 
tomake the levy, were not at the time they made or attempted 
to make the levy, regularly elected and qualified school 
commissioners. 

The bill also avers that the said levy of 700 dollars, is 
based upon the valuation of 1860, which has since been re- 
duced one-half. 

There is an averment that the said treasurer is about to 
collest the said levy. 

The defendants filed their answer, and on their motion 
the iniunction was dissolved, and the complainant has ap- 
pealed from the order dissolving the injunction. 

The counsel for the appellant alleges that the motion was 
made te dissolve the injunction, and that the order dissolv- 
ing it were both made before the answer was filed, although 
it appears from the record that the answer was filed first, 
and asks this court to consider the case, as if the answer 
had not ben filed when the said order was made. 

Whether the answer was filed before or after the order 
was made, cannot be material, because the bill upon its face 
does not show any grounds for an injunction. 

There is no averment in the bill, that any irreparable 
damage will be done the plaintiff if the collection of the 
levy is allowed to proceed. There is not even an averment 
that the treasurer is insolvent, and that an action against 
him at law would be unavailing. 

If every averment in the bill is true, there is an adequate 
and complete mmedy at law for all the wrongs which may 
be done the pla ntiff. 

The order dissolving the injunction ought, therefore, to 
be affirmed, with damages and costs to the appellees. 


The other judges concurred. 


DECREE AFFIRMED. 
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Charleston. 


A. P. Stnnett et al. vs. R. K. CRALLE’s ADM’R et al, 
January Term, 1871. 


1. It is error to decree the sale of the whole of a tract of land subject to 
the widow’s dower, when it appears that there is a vendor’s lien on a 
one-twelfth interest thereof. The one-twelfth interest should lave been 
sold free from dower. 


2. A case in which a sale under a decree should have been set ase, because 
of great inadequacy of price. 


3. The provision of section 8 of chapter 132 of the Code of West Virginia, 
does not refer to an order made confirming a sale under a decree, but to 
the decree or order under which the sale was made; and hence the pur- 
chaser in the case at bar cannot be protected, the decreefor sale being 
erroneous. 


4. W. files a bill to enforce judgment lien against C. The Jill alleges that 
after the judgment was rendered, C. obtained an injuncfion against the 
judgment, giving Cl. and T. as sureties in the injunctionbond. That the 
injunction was dissolved and the bill dismissed. The Hill seeks the sale 
of the real estate of C. only. HeEtp: 


That a personal decree against Cl. for a balance of the judgment, 
after exhausting the estate of C., would be proyer. When a court 
of equity once gets control of a case, it shoud not stop until all 
the rights of all the parties are settled. Buta decree for the sale 
of the real estate of Cl. is erroneous under the bill of W. 


Samuel J. Wyatt filed a bill in the circuit court of Green- 
brier county, at July rules, 1866, to enforce a judgment 
lien against the estate of one R. K. Cralle. The judg- 
ment had beeen obtained in 1859. The bill represented 
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that Cralle had obtained an injunction against the judg- 
ment shortly after its rendition, which had been dissolved, 
and the bill dismissed in 1861. John B. Cabell and Samuel 
S. Thompson were sureties in the injunction bond. It al- 
leged that Cralle died seized of a large body of land, com- 
posed of several tracts. 

In November, 1866, A. P. Sinnett and wife also filed a 
bill against the estate of Cralle to enforce a vendor’s lien, 
amounting to 750 dollars, and interest from 1855, against 
a certain one-twelfth interest in land known as the “ Buster 
tract.” 

The causes were heard together, and in April, 1867, a de- 
cree was entered, assigning dower to the widow of Cralle 
in ‘the lands of which her husband died seized,” and com- 
missioners were appointed accordingly. 

In November, 1867, the report of the commissioners who 
had assigned dower was confirmed, and a commissioner was 
appointed to sell the lands of Cralle, “‘ the sale of the dower 
lands shall be subject to the dower right of the widow of 
said Cralle.” 

The decree further provided that one-twelfth part of the 
proceeds of the Buster land should be applied to the pay- 
ment of the debt of Sinnett; and contained other pro- 
visions for the payment of judgment liens, &c. 

The commissioner reported that he had sold the lands in 
lots, (as he was authorized to do by the decree of sale), and 
that the aggregate of the sales amounted to 2,520 dollars. 
The Buster tract sold for 2,100 dollars, in addition to the 
above, and was sold subject to the widow’s dower. The ag- 
gregate number of acres, exclusive of the Buster tract, was 
1,708. 

Exceptions were taken to the report on grounds of great 
inadequacy of price, but the report was received, and sub- 
sequently the sale was confirmed. On the question of in- 
adequacy of price the affidavits of ten persons were filed, 
who believed the land to be worth from 10 to 15,000 dollars, 
Four other persons believed the land sold for its value, 
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At the October term, 1869, a decree was entered against 
Cabell and Thompson, the sureties in the injunction bond, 
for the balance of the Wyatt judgment, viz: 864 dollars 
and 73 cents, remaining unpaid after the application of the 
funds derived from the sale of Cralle’s estate, and a sale 
of Cabell’s real estate ordered in the event of a failure to 
make the money by execution, which was awarded. 

Sinnett and Cabell appealed to this court. 


Hon. N. Harrison, Judge of the circuit court of Green- 
brier, presided at the hearing of the causes. 


Samuel Price and B. H. Smith, for the appellants. 
Snyder for the appellees. 


MaxweEL., J. Sinnett and wife filed their bill to enforce 
a vendor’s lien, against the one undivided twelfth part of a 
tract of land, sold by Emma Schenck to R. K. Cralle. 

Wyatt filed his bill to enforce a judgment lien against all 
the lands of the said Cralle, in the hands of his descendants: 

The two causes came on to be heard together, when a 
decree was rendered to sell all the lands of which the 
said R. K. Cralle died seized, under which they were after- 
wards sold. 

It is insisted that the court should have laid off one-twelfth 
part of the tract known as the “Buster land,” and caused 
it to be sold separately, to satisfy the vendor’s lien held by 
Sinnett. This lien was upon one undivided twelfth part 
of the tract known as the ‘ Buster land,” but the decree 
provided that the one-twelfth part of the proceeds of the 
sale of the “ Buster land” should be applied to the pay- 
ment of this lien. The decree provided for laying off and 
assigning to the widow of Cralle her dower in all the lands of 
which he died seized. How the dower was laid offis not intel- 
ligible in the record, but it appears that the Buster tract was 
sold subject to her dower. She was not entitled to dower 
in the one-twelfth part of it on which Sinnett and wife have 
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a vendor’s lien, except in the surplus after the payment of 
said vendor’s lien, and that portion of it should have been 
sold free from dower. This could not be done without 
having that much of the tract laid off to itself and sold 
separately. 

It is claimed that the court erred in refusing to set aside 
the sale made of the land, in consequence of the inadequacy 
of the price for which it was sold. It is quite clear from the 
weight of the evidence, that the sale was for a greatly in- 
adequate price, and that it should for that reason have been 
set aside. 

It is insisted here for the purchasers, that the sale cannot 
be set aside by this court, in consequence of the protection 
of the 8th section, of chapter 132, p. 630, of the Code. That 
section provides that, if a sale of property be made under a 
decree or order of a court, and such sale be confirmed, 
though such decree or order be afterwards reversed or set 
aside, the title of the purchaser at such sale shall not be af- 
fected thereby. 

This language does not refer to the order made confirm- 
ing the sale, but to the decree or order under which the 
sale was made, and the purchasers cannot be protected by 
it in this case. 

It is objected that the personal decree rendered against 
Cabell is erroneous. If the sale had been properly con- 
firmed, it would have been regular to decree against 
Cabell for the balance of the debt due Wyatt, which re- 
mained after the application to it of the proceeds of the 
sale of the land. When a court of equity once gets control 
of a case, it should not stop until all the rights of all the 
parties are settled. But the decree for the sale of the land 
belonging to Cabell, would not be warranted under the bill 
of Wyatt, if the sale were regular and allowed to stand. 

The decree of the 23d of April, 1869, confirming the 
sale, and the decree of October 29, 1869, decreeing against 
Cabell and Thompson, will have to be reversed at the costs 
of the appellees, and the decree diregting the sale will have 
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to be so far modified, as to require one-twelfth part of what 
is called the “ Buster tract,” to be laid off toitself and sold 
free from the widow’s dower, to satisfy the vendor’s lien in 
favor of Sinnett and wife, and the cause remanded for fur- 
ther proceedings. 


The other Judges concurred. 


DECREES REVERSED. 
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Charleston, 


B. F. Hann y, et al. vs. Joun M, SYDENSTRICKER, ADM’R. 
January Term, 1871. 


1, In a bill to enforce a judgment lien, it would seem unnecessary to aver 
that the rents and profits will not pay the debt in five years, under the 
Code of W. Va., 1868. 


2. The lien of a judgment will attach to after acquired lands of the debtor. 
And such lands acquired or aliened by the debtor subsequent to the ren- 
dition of the judgment, is within the terms and reason of the 10th sec- 
tion of chapter 186, Code 1860. 


3. Equity requires, where a judgment lien is sought to be enforced, that the 
lands owned by the debtor at the time of the attempted enforcement, 
should be applied to the discharge of the judgment before resorting to 
lands upon which the judgment was also a lien, then in the hands of his 
alienee. 


4, If the lands owned by the debtor are not sufficient to satisfy the judgment 
lien, then the real estate last owned and aliened is liable, until it is fully 
satisfied. And in a suit for the purpose of enforcing the lien, unless it 
should appear with reasonable certainty that the land first liable would 
be sufficient to discharge it, it would not be error to decree and advertise 
together the sale of all the land upon which the lien existed, and then 
proceed to sell it in the order in which it was liable until a sufficient 
sum is realized to pay off the judgment and costs of suit. 


John M. Sydenstricker, administrator of John Surbaugh, 
deceased, filed a bill in the circuit court of Greenbrier county, 
on the 30th day of September, 1867, to enforce a judgment 
lien against B. F. Handly and J. Griffin Rader. The bill 
alleged that Handly confessed a judgment to Surbaugh for 
600 dollars, in 1859, and the same was duly docketed. That 
he was then seized and possessed of 342 acres of land ; that 
in 1862, he traded with Rader his tract of land for a certain 











606 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Handly et al. vs. Sydenstricker, adm’r. 1871, 





other tract of land, containing 289 acres. The bill asked 
that the court sell so much of the land, on which the judg- 
ment was a lien, when obtained, as would be sufficient to 
satisfy it. 

Rader answered, admitting the trade, but insisting that 
the lien of the judgment would attach to the land that 
Tlandly got in exchange. That Handly had, as respondent 
understood, exchanged the land obtained from respondent, 
with one Thomas B. Knight, for another tract of land. That 
the lien of the judgment would attach by virtue of section 
10, chapter 186, Code of Virginia, 1860, to the land then in 
the possession of Handly. 

On the 15th of November, 1867, a decree was rendered, 
providing for the sale of the lands held by Knight, to satis- 
fy the lien. 

In October following, Knight obtained an injunction froma 
judge of this court, (the judge of the circuit court having re- 
fused it), to the execution of thedecree. This bill of injunction 
alleged the exchange between Ilandly and Rader, and the 
exchange between Knight and Handly, of the property ob- 
tained by the latter from Rader ; also that Handly had traded 
the “ tanyard property,” received from Knight, to one E. 
F. Callison, for a “ valuable tract of land lying on Spring 
creek, in said county, which is now in the possession of the 
said Handly, and upon which he resides.” That without 
any notice to the complainant, he not having been a party 
to the suit of Sydenstricker, administrator, against Handly 
and Rader, the land obtained by him from Handly, was de- 
creed to be sold, contrary to the provisions of the Code of 
1860, chapter 186, section 10. That Knight had no knowl- 
edge of the suit until after the decree was rendered, and 
that the land, which Handly was then possessed of, was of 
sufficient value to satisfy the judgment lien. All of the par- 
ties with whom exchanges of land were made, were made 
parties to the bill of injunction. It asked that the sale be 
enjoined, and the lands in the possession of Handly be sub- 
jected to the lien of the judgment. 
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In May, 1869, Sydenstricker filed a bill of review, al- 
leging the facts as heretofore given, and insisting that the 
provision of law,in the Code, created a lien on the land 
owned and held by the debtor, at the date of the rendition 
of the judgment, and that the conveyance from Handly to 
Rader was void, and transferred no title. It also alleged 
that the rents and profits of the land heid by Rader would 
not pay off the judgment in five years. It asked that the 
former decree be reversed and annulled, and that the land 
held by Rader be subjected to the payment of the judgment 
lien. 

Rader demurred and answered the bill of review sub- 
stantially as before. 

The causes were heard together on the 11th of January, 
1870, when the court below decreed the sale of the land 
held by Rader, and dissolved the injunction of Knight. 

Rader appealed to this court. 


Hon. N. Harrison, Judge of the circuit court of Green- 
brier, presided on the hearing of the cause. 


Price for the appellants. 
HI, M. Mathews, for the appellee. 


BERKSHIRE, President. 

There would have been no error in the first decree 
of sale rendered in the cause, upon the state of facts 
then developed, if it had appeared by the record, that 
the rents and profits of the lands decreed to be sold would 
have been sufficient to pay the judgment of Surbaugh 
in five years. But as the law in respect te the rents and 
profits has been changed by the Code of West Virginia, 
since the decree was pronounced, rendering an inquiry 
as to the rents aud profits useless, this error might not now 
be regarded as material, if there were no other errors ap- 
pearing on the record. 

The case was essentially changed, however, upon the 
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filing of the injunction by Knight. It thereby appeared that 
Handly, the debtor, then owned another tract of land, which 
he had obtained from Callison, in exchange for the tanyard 


property, which he had previously received from said Knight, 


in exchange for the land received by him from Rader, which 
land, last named, is the same that was directed to be sold 
by the decree aforesaid. 

Upon the state of facts disclosed at the time of the last 
decree for sale, therefore, I am of opinion, it was plainly 
erroneous. 

That the lien of a judgment will attach to the after ac- 
quired lands of the debtor, is not an open question. And 
in my view, such real estate acquired or aliened by the 
debtor, subsequent to the date of the judgment, is clearly 
within the terms and reason of the 10th section of chapter 
186 of the Code of 1860, p. 771. 

But independently of the statutory provision, it appears 
to me clear, that in a case where a creditor is seeking, in a 
court of equity, to enforce a judgment lien against his 
debtor, and the latter is then the owner of real estate upon 
which the lien attaches, the principles of equity would re- 
quire that the lands of the debtor, who ought to pay the 
debt, should be applied to the discharge of such judgment 
before resorting to lands, upon which the judgment was 
also a lien, then in the hands of his alienee. 

From this view, it follows that the injunction of Knight 
should have been perpetuated instead of being dissolved ; 
that the lands then owned by Handly, decreed to be sold 
first, and if not sufficient to satisfy the judgment, then the 
real estate last owned and aliened by him until said judg- 
ment was fully paid. 

As, however, the title and description of the tract of 
land still owned by Handly, the debtor, and which, as we 
saw, should be first sold, are vague and indefinite, (the — 
only description being, that it was a “valuable tract of 
land, lying on Spring creek, in said county, now in the pos- 
session of said Handly, and upon which he resides,”) I 
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think the case should be referred to a master, to ascertain 
and report the title, location and description of the said 
tract, unless ‘it shall be satisfactorily ascertained in some 
other mode, prior to the decree for sale. 

It was suggested that the creditor, in this instance, would 
be unreasonably embarrassed and retarded in the collection 
of his debt, if compelled to resort first to the lands now 
owned, or such as were acquired subsequent to the judg- 
ment by the debtor Handly, instead of at once pursuing the 
land owned by him at the date thereof, now in the posses- 
sion of the defendant Rader. 

It is not perceived that there is much force in the sug- 
gestion, for unless it should appear with reasonable certainty 
that the land first liable would be sufficient to discharge the 
judgment, it would not be error to decree and advertise to- 
gether the sale of all the land upon which the lien existed, 
and then proceed to sell it in the order in which it was liable, 
until a sufficient sum is realized to pay off said judgment 
and costs of suit. McClung v. Bierne, 4 Leigh, 394. 

I think the demurrer to the bill of review or supplement 
was improperly overruled. The bill disclosed on its face no 
error in the decree sought to be reviewed, and consequently 
there was nothing for it to operate on; even conceding that 
there was such a “definitive sentence ” or final decree in 
the cause, at the time it was filed, as would make it proper 
to allow such a bill to be filed; as to which point, however, 
I express no opinion. 

Iam of opinion, therefore, to reverse the decrees, with 
costs here, and remand the cause to the circuit court for 
further proceedings. 


The remaining members of the court concurred. 


DECREES REVERSED, 


VoL. Iv. 39 
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Charleston. 
WitiraM G. 8. Powe. vs. Aaron T. BATSON ef ux. 


January Term, 1871. 


1. A chancellor has a discretionary authority to direct or to decline to direct 
an issue to try any material fact put in issue by the pleadings in the 
cause. Such discretion, however, is a sound or legal discretion, and its 
improper exercise either in directing or declining to direct an issue, may 
be reviewed and corrected by the appellate court. 


2. The proper criterion by which to test the propriety or impropriety of such 
an issue, is that, where in a given case the decree rendered is sustained 
with reasonable certainty by the facts and circumstances disclosed by the 
record, there would be no error in omitting or refusing to direct an issue 
to try any material matters of fact put in issue by the pleadings. But if 
the correctness of the decree is made to depend on the existence or non- 
existence of such material facts, and the evidence and circumstances of 
the case are so equally balanced as to make their existence or non-exist- 
ence doubtful, then it would be error to fail or refuse to direct an issue 
to be tried by a jury. 


3. In the case at bar neither party demanded an issue, and as the decree was 
justified by the evidence, it was not error in omitting to direct an issue 
to try the validity of a paper-writing in question. 


4, A case in which a motion fer a re-hearing on the ground of after-discov- 
ered testimony, was properly refused, as the testimony was only cumu- 
lative. 


Bill filed at April rules, 1866, in the clerk’s office of the 
circuit court of Taylor county, by Aaron T. Batson and 
wife, against William G. S. Powell. 

It alleged that on the 6th of June, 1844, one Davidson 
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and wife had conveyed to the complainants and defendant, 
a tract of land, lving in Taylor county, containing 67} 
acres, which was subject to a dower interest of the mother 
of the female complainant and the defendant. That in 
August, 1846, the complainants sold to the defendant 22} 
acres of the tract, being their interest therein, exclusive of 
the dower interest, and executed a title bond therefor, for 
the sum of 200 dollars. That afterwards, in 1852, the com- 
plainants purchased back the 22} acres from the defendant, 
and paid him in full for the same, as was evidenced by a re- 
ceipt filed with the bill. This receipt was as follows: 

‘Receipt in full of all dealings of note or account between 
me and A. T. Batson, and said Batson is to have the land 
back that he sold me, which Batson has satisfide me for 
these 223 acres. 

“ June 9th, 1852. W.G. 8S. Powett.”’ 

The bill further alleged that, in this latter settlement and 
purchase the complainant Batson took up the title bonds 
he had executed in 1846, to the defendant, and that the 
complainants executed a deed to Powell for the said 224 
acres, in pursuance of the title bond, but the defendant 
had never recorded it. That the defendant promised that 
he would destroy the deed so made by the complainants, 
which they supposed ‘he had done. That all parties sup- 
posed this arrangement was sufficient at the time, but the 
complainants had been advised that the defendant should 
have reconveyed the land. That the defendant had been 
in possession and occupancy of the land ever since 1852, 
without rendering rents or protits. That the widow died in 
1864. 

The bill asked that the defendant be compelled to make 
a deed of general warranty for the 224 acres, and account 
for rents and profits; and also the land beso partitioned as 
to give complainants one moiety of the 67} acres, according 
to quantity and quality. 

The defendant answered that he purchased the whole in- 
terest of the complainants in the 67} acres, in 1846, and 
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had paid for the same. That shortly after purchasing the 
same, he had begun to make, and had completed valuable 
improvements on the land; that he had erected a steam 
mill at a cost of 3,000 dollars thereon, with the full knowl- 
edge of the complainants, they residing only about seven or 
eight miles therefrom, and being aware that the defendant 
claimed the property; that the steam mill was erected after 
1852, and that the complainants never set up any claim to 
the land until within a few years before the suit was brought. 
The answer admitted the execution of the title bond in 
1846, and averred that the complainants tendered a deed for 
the 22} acres, which he did not accept, because it did not 
convey all the land purchased, as he understood the con- 
tract. That the title bond remained in the possession of 
his stepfather, where defendant made his home, until] com- 
plainants sent for it, alleging that they wanted to see it, so 
as to make a deed for the land; which occurred between 
1848 and 1850, or thereabouts. That defendant had not 
seen the title bond since; that complainants sent out a deed 
which he objected to, and which had been left. at his step- 
father’s; that he had frequently requested complainant 
Batson to produce the title bond and correct the deed, and 
he had promised to do so, but had failed so to do. That the 
deed had remained with the papers of his stepfather, and 
after the decease of the latter, the complainant Batson had 
called and examined them, and defendant had not seen the 
deed since. The defendant denied expressly that he ever 
resold the land to the complainants; that he executed the 
receipt of June 9th, 1852, and declared the same a forgery; 
that defendant never surrendered the title bond, directly or 
indirectly, or promised to destroy the deed tendered, or 
ever accepted the deed in a legal sense. 

The answer claimed that the complainants should be com- 
pelled to execute a deed for the moiety of the 67} acres. 

A cross-bill was filed, which set up more in detail the 
matters alleged in the answer, and interrogating the com- 
plainants specially. 
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The answer to the cross-bill also set out the details more 
fully alleged in the original bill, and denied all allegations 
of fraud, and brought out more fully the point at issue, con- 
cerning the validity and genuineness of the paper of June 
9th, 1852. 

The depositions taken in the cause were voluminous, 
and related principally to the genuineness of the signature 
of defendant to the receipt mentioned above, except the de- 
positions of W. H. Shields and Isaac A. Morris, taken for 
the complainants. Several depositions proved the signature 
not to be the genuine signature, or not to look like defend- 
ant’s signature. Two witnesses testified positively as to its 
not being the genuine signature of the defendant. 

Shields, Morris, Maxwell, Davis, and J. C. Fleming, tes- 
tified to its being his genuine signature. The three former 
were sought to be impeached, and much contradictory tes- 
timony was taken on this point, but as it is of the usual 
character in such cases, and the court here determines, upon 
consideration, that the effort to impeach was not successful, 
it isnot thought necessary, or to be of interest, to set it forth. 

Shields, for the complainants, proved that sometime after 
the sale of 1852, the defendant got him to go to the complain- 
ant Batson, to make some arrangements about cancelling 
the trade about the land. That he was to go to the latter 
and try to get back some paper-writing which the former 
had given to the latter, respecting the land. That witness 
did so, but Batson refused to do anything; but he refused 
to give up the contract, and said he intended to hold the 
land. That he returned the answer of Batson to Powell, 
who said something about a deed—that if he had not de- 
stroyed it he could have still held the land. That witness 
had been sheriff for over eight years from 1850, and gen- 
erally Batson had paid the taxes on the land; sometimes, 
however, Powell paid them; sometimes each one paid half 
the taxes. 

Morris, for the complainant, proved that he had been 
called upon by the parties to do some writing in relation to 
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land matters between them. After some conversation they 
agreed to postpone the matter; and after further conversa- 
tion Powell agreed to destroy, when he went home, an un- 
recorded deed from the complainants to the defendant for 
the land in controversy, and Batson agreed to take care of 
the receipt of June 9th, 1852, as a voucher, in case any dif- 
ficulty should occur; that this was agreed upon to save the 
expense of recording two deeds. That witness advised 
Powell to destroy the deed and Batson to retain the vou- 
cher. 

Some depositions were taken by the defendant to prove 
that in 1860, complainant Batson had stated that he had 
sold his wife’s interest in the land of her father, being the 
jand in controversy, to the defendant; also, that in 1865, 
Batson stated that-he had partially sold the land to Powell, 
but that the latter had acted the rascal with him, and “ he 
intended to show him law before he got it.” Also, that 
Batson had searched for papers among the papers of the 
stepfather of the defendant, where he was informed that de- 
fendant kept his papers. 

The court below decreed that the complainants were en- 
titled to a moiety of the 67} acres, and ordered a partition 
thereof, according to quantity and quality, excluding there- 
from the improvements made by Powell, at the September 
term, 1867, and confirmed a report of partition at the Feb- 
ruary term, 1869. 

After the first decree mentioned, Powell tendered an 
affidavit, stating that he had learned after the same had 
been rendered, that he could prove by one Harvey Mason, 
that he had heard writings read between Batson and Powell 
when they were both present, to the effect that Batson and 
wife had sold their entire interest in the land in controversy ; 
also further testimony as to the credit to be given to wit- 
ness Morris; and further testimony as to the searching of 
the papers of defendant’s stepfather by Batson, thus raising 
a strong presumption as to his having obtained possession of 
the deed from himself and wife to defendant, and that such 
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testimony would materially change the result in the cause. 
A rehearing, however, was not allowed. 
Powell appealed to this court. 


Hon. John A. Dille, Judge of the III circuit, presided on 
the hearing of the cause. 


George H. Lee, for the appellant. 
A. F, Haymond, for the appellees. 


BerksHIrReE, President. 

The controversy in this case, I think, must turn mainly, 
on the validity of the paper-writing, filed with the appellees’ 
bill as “exhibit No. 2.” It purports to be a receipt from 
the defendant Powell, to the complainant Aaron T, Batson, 
for all demands, and acknowledgment that he was to have 
back the 223 acres of land, which he had previously sold to 
Powell. It is clear, therefore, that if this paper is to be 
regarded as genuine, the appellee’s right to a partition of the 
whole tract of 67} acres, conveyed to the defendant and the 
female appellee by John Davidson, is made out, and conse- 
quently there would be no error in the decree complained of. 
If, however, the validity of the paper is not satisfactorily 
established, then the controversy would be narrowed to the 
difference between the 223 acres and a moiety of the entire 
tract of 67} acres. As the genuineness of the paper is de- 
nied by Powell, on oath, in his answer to the original bill, 
and affirmed by Batson, under oath, in his answer to the 
cross-bills, their testimony is thus neutralized, and the ques- 
tion of its validity must depend on the other testimony in 
the cause. How then does it stand on the independent 
testimony ? 

The signature of Powell to the paper is proven distinctly 
by four witnesses, viz.: William H. Shields, Isaac A. Mor- 
ris, Maxwell Davis and John C,. Fleming. On the other 
hand it is disproved by two witnesses, Josephus Bailey and 
James B. Sinsell, while a number of other witnesses express 
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some doubts, but decline to speak positively, or with any- 
thing like certainty, as to the genuineness of Powell’s sig- 
nature. 

Three of the witnesses, viz: Shields, Morris and Davis, 
were attempted to be discredited and impeached, and un- 
less the effort was successful, I think the validity of the 
paper ought to be regarded as established. For if the 
testimony, especially of Shields and Morris, or either of 
them, is to be taken as true, it must, in my judgment, 
be conclusive of the question. Shields testifies that some 
time after the date of this paper he went, at the instance 
of Powell, to see Batson, to make some arrangement to 
cancel a land trade about the land in controversy, and 
to prevail on him to give up to Powell some paper which 
he, Batson, held for the lands. That Batson declined 
to do anything, and stated that “he intended to hold 
the land ;” and that upon communicating to Powell what 
Batson said, the former said something about a deed, 
and stated that “if he had not destroyed it, he could 
still have held the land.” He further proves that he was 
sheriff of Taylor county for upwards of eight years from 
1850, and that during that time, Batson generally paid 
the taxes on the land in controversy, and paid the larger 
part of such taxes, but that he would sometimes pay the 
one-half and leave Powell to pay the other half of said 
taxes. Morris proves that he was present when the pa- 
per was signed by Powell, at the time the settlement and 
arrangement was made between him and Batson, and that 
Powell at the same time agreed to destroy the deed that 
Batson and wife had previously made to him for the 224 
acres, and that this arrangement as to the destruction of 
the deed, was adopted at the suggestion of the witness, 
as it would save the cost of a conveyance, &c. 

The question now is: Were these witnesses, or either of 
them, successfully impeached ? 

Without adverting to the testimony in detail, I am com- 

, pelled, after a careful examination and analysis of it, to 
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conclude that the effort to do so was clearly unsuccessful. 
Their testimony, therefore, not being essentially impaired, 
as before seen, the validity of the paper in question is to be 
regarded as established. And so regarding it, renders it 
unnecessary to consider what the position of the parties 
would have been if it had been overthrown, and the con- 
troversy thereby reduced to the question of the extent of 
the original purchase by Powell. 

/ It is insisted by the appellant that, the court erred in af- 
firming by its decree the genuineness of the paper in ques- 
tion, without first directing an issue as to its validity, to 
be tried at the bar by a jury. 

That the chancellor has a discretionary authority to di- 
rect, or to decline to direct, an issue to try any material 
fact put in issue by the pleadings in the cause, is not doubted, 
and the doctrine is well settled by the authorities. Such dis- 
cretion, however, it is equally well established, is a sound 
or legal discretion, and its improper exercise, either in di- 
recting or declining to direct an issue, may be reviewed and 
corrected by the appellatecourt. Wise v. Lamb, 9 Grattan, 
294; Mitterly, administrator, v. Hagan, 18 Grattan, 231. 

Whether the discretion exercised in any case falls within 
the definition of a sound discretion may be, and often is, a 
very difficult question to determine, and depends alone on 
the facts and circumstances of each case. In Wise v. Lamb, 
the case was reversed, because an issue had been impro- 
perly directed, while in the case of Mitterly, administrator, v. 
Hagan, there was a reversal of the decree for the failure to 
direct one. ” 

In the former case the defence of usury was set up against 
the collection of certain bonds, and an issue to try that ques- 
tion was directed by the chancellor, upon which a verdict 
was rendered, affirming the usury and sustaining the de- 
fence. It was held, however, that the proofs in the cause 
furnished no sufficient grounds for directing such issue, and 
the case was accordingly reversed, the issue and the verdict 
thereon were set aside, the injunction dissolved and the bill 
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dismissed. Lee, J., in delivering the opinion of the court, 
after adverting to the testimony in detail, says: ‘* Now giv- 
ing to this testimony its fullest weight and widest latitude for 
inference, it is impossible to say that it makes out the charge 
of usury contained in the bill, or overthrows, or even shakes 
the positive, direct and express denial of that charge, and of 
the facts and elements in which the supposed usury was 
alleged to consist.” And again, “but it is well settled that 
a mistake in the exercise of the discretion of the court upon 
this subject, is just ground for appeal.” And after advert- 
ing to certain cases that would make it proper for an issue, 
he further observes: ‘‘ So where the evidence is conflicting, 
or there is contradictory evidence between persons of equal 
credit and equal means of information, and the evidence is 
so equally balanced that it becomes doubtful which scale 
preponderates, an issue will be proper.” 

The proper criterion, therefore, (if any could be suggested,) 
by which to test the propriety or impropriety of such issues, 
I take to be this: that where in a given case the decree 
rendered is sustained with reasonable certainty by the facts 
and circumstances disclosed by the record, there would be 
no error, in omitting or refusing to direct an issue to try 
any material matters of fact put in issue by the pleadings. 
But if the correctness of the decree is made to depend on 
the existence or non-existence of such material facts, and the 
evidence and circumstances of the case are so equally bal- 
anced, as to make their existence or non-existence doubtful, 
then it would be error to fail or refuse to direct an issue to 
be tried by a jury. 

It does not appear in the ease under review, that either 
party demanded an issue, and, as in my judgment, the decree 
complained of was well justified by the evidence in the 
cause, it follows that there could be no error in omitting 
to direct an issue to try the validity of the paper-writing in 
question. 

The remaining error relied on is, the refusal to continue 
and rehear the cause upon the affidavits filed in support of 
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the motion for such continuance and rehearing, upon the 
ground of after discovered testimony. 

It appears that the additional testimony discovered, con- 
sisted of one witness, whose evidence, it appears, would be 
cumulative only and in support of other witnesses, as to 
facts already testified to in the cause. I am of opinion, 
therefore, that no proper ground was shown for the contin- 
uance, and that the court did not err in overruling the mo- 
tion. Upon the whole, I cannot see any error in the decree 
complained of, and think it ought to be affirmed, with costs 
and damages. 


The other judges concurred, 


DECREE AFFIRMED, 
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H. 


Charleston. 


Davip Heprick vs. SAMUEL 8S. HERN AND WIFE ¢ al. 
January Term, 1871. 


procures the posting of advertisements for the sale of the lands of his wife’s 
father, who is deceased, signed “The heirs.” At said sale, which is by 
public auction, H. bought one tract himself, and H. K. also bought one 
adjoining. Each takes possession of the tract purchased by him. Subse- 
quently they agree on a division line and set a fence thereon, and agree 
as to the portion of the fence to be kept up by the parties respectively. 
H. receives, without objection, the full amount of the purchase money for 
his wife’s share of the land purchased by H. K. H. afterwards declares 
his intention to be to convey to H. K., when the other heirs of his deceased 
father-in-law would convey to him, the property also purchased by him 
at the sale. Seven or eight years afterwards H. and wife bring their bill 
to set aside the sale to H. K., and to declare a deed made by the co-heirs 
of the wife to H. K., to be void, and require the latter to restore posses- 
sion and pay rents and profits for the use of the lands purchased by him. 
The co-heirs of the wife are made defendants also with H.K. Hep: 


I. That H. cannot, under the circumstances, be heard to rescind the 
contract and oust his vendee of his possession. 


II. That H. K. is entitled, under his purchase, to whatever interest H. 
had in the land in right of his wife, and it was not competent for 
H. and his wife, or either of them, during their coverture, to file 
a bill for possession or partition of the land purchased by H. K. 


III. Not a proper case for decree between the co-defendants H. K. and 
the residue of the heirs. 


Bill brought in the circuit court of Greenbrier county, in 


March, 1868, by S. S. Hern and wife, against defendant 
Hedrick, and the heirs of John Hutsonpiller. As but one 
of the numerous errors assigned in the decree below, was 
considered by this court, it is unnecessary to state any mat- 
ters, except such as pertain thereto. 
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The facts in the case appear to be that Hern, the plain- 
tiff in the suit, procured an advertisement for the sale of 
the lands of his deceased father-in-law Hutsonpiller, in De- 
cember, 1861, to be posted in the vicinity of the lands, 
which consisted of two tracts, on one of which he resided ; 
that the advertisements were signed “the heirs.” That 
the sale was at public auction, and Hern bought the tract 
on which he resided, and defendant Hedrick bought the 
other. That Hedrick paid to the administrator of Hutson- 
piller part of the purchase money, to some of the heirs 
themselves a part, and to Hern a part. That the heirs, ex- 
cept Hern and wife, joined in a deed to Hedrick, conveying 
him the land. That Hern agreed to do so, if the heirs would 
make him a deed for the tract bought by.him. That after 
the sale, in 1862, Hern and Hedrick agreed upon a line be- 
tween the tracts of land so purchased by them, and joined 
in placing a fence on it, and further agreed which half they 
were respectively to keep in repair. The bill in this cause, 
filed by Hern and wife, asked that the sale to defendant 
Hedrick be set aside, and the deed by the other heirs be 
declared void ; that Hedrick be required to restore posses- 
sion, and to pay rents and profits for use of the land. 

The court below ordered a partition of one-sixth of the 
land to female plaintiff Hetty Hern, as daughther and heir of 
Hutsonpiller, deceased, which the commissioners appointed 
to carry out the decree, made wholly on the tract purchased 
by Hedrick. 

From the decree of confirmation, which was rendered in 
June, 1869, the defendent Hedrick appealed to this court. 


Hon. N. Harrison, Judge of the circuit court of Green- 
brier, presided on the hearing of the cause. 


J. W. Davis, for the appellant. 

This was a sale of land, made by the husband, the fee 
being in the wife. The husband was in by his curtesy in- 
choate. His wife cannot sue without joining him, and he is 
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in such an attitude that a court of equity will not aid him, 
though it might not assist his adversary to enforce the con- 
tract. Brown v. Wiley, 2 West Virginia; Letcher v. Cosby, 
2 Marshall, 106. “Though a contract may not be enforcable 
by reason of the statute of frauds pleaded, yet the contract 
will be a complete defence to one in possession who has 
acted fairly.” Jb. and 1 Maddox Chancery, 305. But the 
contract, as made by Hern, could be enforced as against 
him. He received the purchase money; he put the pur- 
chaser in possession, by agreeing as to the lines; he stood 
by and saw the purchaser improve the land, and as to his 
life estate, a chancellor would execute the contract. 2 Lo- 
max Digest, top page 50, side 89, § 10 and 11. Pymvy. 
Blackburn, 3 Vesey, 38. That Hern had a life estate cannot 
be questioned, such an one as he could sell. 2 Kent, 110, 
111 and 112. Digamette v. Allen and wife, 5 Grattan, 514. 
Hern had the right to the possession, and his right has not 
expired. Digamette v. Allen and wife, 5 Grattan, 514. 
Having parted with the right to Hedrick, how could his 
wife sue? Her right is in abeyance until his death. The 
court is required by the Code, p. 613, § 3, chapt. 129, to re- 
fer the cause to one of the commissioners of the court, un- 
less the parties agree on a special commissioner. From the 
bill, the allotment to Mrs. Hern, and other papers, it is cer- 
tainly true that Mrs. Hern’s part of the entire real estaté 
left by her father, was assigned to her out of this tract, 
whilst the papers in the cause show that Hern bought one 
tract of the land decended to the heirs of John Hutsonpil- 
ler. This was improper, for by the deeds from the other 
heirs of John Eutsonpiller, Hedrick had acquired a title to 
all the one hundred and ninety-two acres, except the part 
that descended to Hetty. And if she might have received 
all her share out of the 192 acres bought by Hedrick, there 
is not enough in the cause to enable her todo so. But it 
was manifestly erroneous and improper to give Hetty her 
interest in all the estate, out of the 192 acres sold to Hed- 
rick. It was error in the court to refer the cause to a 
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commissioner to ascertain the rents, for the rents were 
coming to plaintiff, S. 8. Hern, and he had parted with the 
land te Hedrick. 5 Grattan, 514. And yet the court di- 
rects an account of the rents, so that they may go to Mrs. 
Hern, when they belong to her husband or his alienee. 

This case shows fraud on the part of the plaintiff, and 
fraud and conspiracy on the part of all the heirs of John 
Hutsonpiller. Kettinger proved that he wrote the adver- 
tisements by direction of Hern, and signed “The heirs ;” 
that S. S. Hern told him todoso. Peter Williams proved that 
Hern said Hedrick would be sued, but he would have noth- 
ing to do with it. J.J. Livesay and John Hedrick proved 
Hern present on the day of sale and assenting, and he gives 
a receipt for the money and described the land, and says 
this was to go on the last payment. Now, upon what pre- 
text can S. S. Hern come into a court of equity and ask re- 
lief? and what right has Hetty Hern during the life of her 
husband ? 


John W. Harris, for the appellees. 

If there was a parol contract to convey, there has been 
no such part performance as will take the cause out of the 
statute, 

1. Assuming that the purchase money has been paid, this 
is not sufficient. Jackson v. Cartwright, 5 Munf., 318; An- 
thony v. Leftwich, 3 Raud., 255; 2 Lom. Dig., side p. 42, § 
12, and cases cited. But, as previously shown, nothing was 
paid Hern but confederate money. And of this he received 
only 500 dollars, while the proof shows that Hedrick bought 
193 acres of land at 34 dollars and 53 cents per acre, making 
in theaggregate 6,664 dollars and 29 cents, and the interest of 
the plaintiffs, is one-sixth, 1,110 dollars and 71 cents. 

2. Nothing was done by Hern which amounted to part 
performance. The usual act necessary to constitute part 
performance, the putting of the vendee in possession, is not 
only not shown, but not alleged. What, then, did he do? 
Ife caused, in the first place, notice of the sale, signed “‘ The 
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heirs,” to be posted. It was never before contended that 
the advertisement of a sale was proof of part performance. 
Secondly, he attended the sale and bought property himself. 
It may be presumed that he paid for it in good money, as 
the heirs set up no claim thereto. Thirdly, he staked offa 
division fence. This was necessary to the protection of his 
own land, as to which there was no dispute. Fourthly, he 
said, years ago, that if the heirs would make him a deed to 
the mill property, he would join in the deed to Hedrick. 
The declaration by me to a third party, that if you would 
convey me your property in Charleston, I would convey to 
a fourth party my house in Lewisburg, could scarcely be 
construed into a part performance of a parol contract with 
that fourth party. And this was all that was said or done. 
Now, what say the authorities? An agreement wiil not be 
considered as partly executed (and here they have not even 
proved an agreement) unless the act done could have been 
done with no other view or design than to perform the 
agreement; and unless it appears that the acts could not 
have been done except with this view, the agreement will not 
be taken out of the statute. Sug. Vend., 83; Gunter v. Hasley, 
Ambl., 586; 2 Lom. Dig., pp. 43-44, side, § 23. The acts 
must be unequivocal, and such as do not admit of com- 
pensation. Frame v. Dawson, 14 Ves., 386. And the pre- 
vailing disposition of the courts is to uphold and enforce 
the statute, and thus restrain, as far as possible, the powers 
heretofore exercised by the courts of chancery on this sub- 
ject. 2Lom. Dig., wbi supra; Anthony v. Leftwich, 3 Rand., 
238; Phillips v. Thompson, 1 John. Ch., 132; German v. Ma- 
chin, 5 Paige, 289. 


BERKSHIRE, President. 

The view which I must adopt of this case renders it un- 
necessary to consider more than one of the numerous ob- 
jections assigned as error: It is, whether the complainant’s 
bill ought to have been dismissed, upon the facts disclosed 
by the record. This depends on whether such facts show 
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a verbal contract on the part of the complainant, Samuel S. 
Hern, for the sale of his interest in the part of his wife’s 
lands descended to her from her deceased father, which was 
purchased by the defendant Hedrick, and performance on 
the part of the latter such as would justify or require a 
court of equity to compel the former to execute. 

It appears that said Hern caused the real estate of his 
wife’s father, John Hutsonpiller, deceased, to be advertised 
in the name of the heirs, for sale, at public auction, at a 
designated time and place; and that such advertisements, 
at his instance, were posted at several public places in the 
county, one of them being at the mill on said real estate, 
then in the possession and occupancy of Hern. Also, that 
the sale of said real estate was made in pursuance of such 
advertisement, at which sale Hern was present, purchased 
the mill property himself, and made no objection whatever 
to the sale to Hedrick. That Hern afterwards received, 
without objection, the full amount of the purchase money 
for his wife’s share of the land purchased by Hedrick, in 
confederate money, and gave a receipt therefor, or for the 
last payment of the same. That after the sale, Hedrick 
took possession of the part purchased by him, and Hern 
also took possession of his part, and they also went on the 
premises, agreed upon, and staked off the division line be- 
tween them, placed the partition fence upon the line, and 
agreed that each should, in the future, keep the one-half of 
said fence in repair; and Hern having the choice, selected 
the part or end next his own premises. 

Further, that Hern, some time after the purchase of Hed- 
rick, stated that he would make a deed to Hedrick as soon 
as the heirs made him a deed for the part purchased by him. 
He also stated, as late as 1867, that the heirs intended to sue 
Hedrick for the land, but he would have nothing to do 
with it. 

It does not appear that it was any part of the contract 
or agreement for the sale of the lands, that the purchase 
money should be paid in confederate money, nor that any- 

VoL. IV. 40 
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thing was said at the time in reference to the kind of funds 
in which payments might be made. 

We have then presented, in this instance, the case of a 
verbal contract for the sale of real estate; the receipt of the 
purchase money by the vendor; the delivery of the posses- 
sion to the vendee who continues to hold possession and 
improve the property for many years, with the knowledge 
and acquiescence of the vendor. The question therefore 
recurs, ought the vendor who seeks, in a court of equity, 
under such circumstances, to repudiate and rescind his con- 
tract and oust his vendee of his possession, to be entertained 
for such a purpose? It appears to me, not, and that to do 
so, would be an unwarrantable disregard of the pervading 
and cherished maxim of equity which always requires that 
a party who invokes the jurisdiction of the court, and asks 
equity, shall first do equity unto others. This principle, it 
is clear, would require Hern to comply with the contract on 
his part, and I am of the opinion it ought, under the facts 
of this case, to be enforced. 

From this it results that, as Hedrick is entitled, under his 
purchase, to whatever interest Hern had in the land in right 
of his wife, which was the possession, at least, during cov- 
erture, it was not competent for the complainants, or either 
of them, during their coverture, to file a bill for possession 
or partition of the land so purchased by Hedrick. Nor do 
I think it would be proper in this case, to adjudicate any 
questions touching this sale, that might arise between Hed- 
rick and his co-defendants. Godfrey and wife v. Heavener etal., 
3 W. Va. Rep., 426. 

I think, therefore, that the case should be reversed, the 
bill dismissed with costs here and in the circuit court, but 
without prejudice to the rights of Hetty Hern, the female 
complainant. 


The other Judges concurred. 


DECREE REVERSED. 








ks 


d- 


ut 
ile 





COURT OF APPEALS OF WEST VIRGINIA. 627 





Jan’y Term, Renick et al. vs. Correll, adm’r. 1871. 





Charleston. 


Rozert W. Renick ef al. vs. JosepH H. CorreLi, ADM’R. 


or 


January Term, 1871. 


. A party cannot take advantage, in the appellate court, of the fact that 


there was no issue made up on special pleas, if the pleas do not pre- 
sent a bar to the plaintiff’s action ; as any issue that might have been 
had upon them, would have been immaterial and unavailing. 


. A plea given, which is held to be too indefinite and uncertain in form, and 


would allow too much latitude of defense. 


. A plea is held to be bad, which sets up for defense, that a bond given in set- 


tlement or compromise of another bond, that was to be paid in confede- 
rate money, for a less sum, and in the settlement of the original debt, is 
illegal and void. Jarrett vs. Nichol, infra. 


. If the evidence is contradictory, the court below is not bound to certify 


the facts or the evidence, further than is sufficient to show the pertinency 
of an instruction predicated on it. 


. The following instruction is held not to be erroneous: “That if they 


believed, from the evidence, that the bond in the declaration mentioned 
was given by the defendants to the plaintiff for lawful money, borrowed 
by the defendant Robert W. Renick of the plaintiff, then, although the 
said money was intended to be applied, and was afterwards in fact ap- 
plied, by the said defendant in discharge of a confederate debt due from 
said defendant to S. C. Ludington, and although the plaintiff, at the time 
he loaned the money to the said defendant, was aware of the purpose to 
which he intended to apply it, still the jury ought to find for the plaintiff, 
unless they further believed, from the evidence, that the loan from the 
plaintiff to said defendant was effected by collusion and fraud between 
the plaintiff and said Ludington.” 


Suit brought in Greenbrier county to February rules, 


1868, by Joseph H. Correll, administrator of William Ren- 
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ick, against Robert W. Renick and B. F. Renick, on a bond 
for 4,000 dollars, dated April 12th, 1865. 

Defendants pleaded payment, and also filed two special 
pleas, to which latter pleas there does not appear to be any 
replication. The first plea was admitted here to be defec- 
tive, and was not insisted on. The second plea alleged that 
in 1863, the defendant R. W. Renick traded certain lands 
with one Ludington, and so-called money of the confederate 
states of the amount of 20,000 dollars, and that there was a 
lien on the land traded by Ludington to R. W. Renick, in 
favor of W. Renick, the plaintiff’s decedent, in discharge of 
which Ludington had executed a note to the plaintiff; that 
afterwards R. W. Renick and Ludington rescinded and an- 
nulled the contract and trade of lands between them, and 
mutually placed each other in the same position which they 
had occupied, except that the 20,000 dollars was not re- 
funded or redelivered, and that in consideration of R. 
W. Renick having received from Ludington so many con- 
federate treasury notes, as purported to be of the value of 
and to the amount of 20,000 dollars, and for no other 
consideration, the defendants executed to the plaintiff the 
bond sued on; and that the so-called confederate treasury 
notes were illegal currency, &c., and, therefore, the supposed 
bond was null and void. 

The jury found for the plaintiff, and judgment was ren- 
dered thereon, at the June term, 1869. During the trial, 
as appears by the bill of exceptions taken by the defendants, 
the plaintiff introduced the bond, “and proved it to have 
been executed for good and Jawful money, borrowed by the 
defendant hk. W. Renick, of the plaintiff” 

The bill of exceptions further showed that ‘on the part 
of the defendants, evidence was introduced, tending to show 
that the money thus borrowed by the said defendant of the 
plaintiff, was intended to be applied, and was in fact applied, 
by the said defendant, in discharge of a confederate debt 
due from the said defendant to one 8S. C. Ludington, and 
also tending to show that at the time the plaintiff loaned 
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said money to said defendant he, the plaintiff, knew of 
the purpose to which the defendant intended to apply the 
same. On the part of the plaintiff, evidence was also in- 
troduced, tending to show that the debt due from said de- 
fendant to said Ludington, was not founded on the consid- 
eration of confederate money, and that the plaintiff did not 
know, at the time he loaned it, to what purpose the said 
defendant intended to apply the same. The evidence being 
conflicting, the court is unable, and therefore declines to 
certify the facts of the case further than as above stated, 
which, in the opinion of the court, fairly presents the only 
objection taken by the defendant’s counsel to the ruling of 
the court as hereinafter stated.” , 

** After the evidence had been closed on both sides, the 
court instructed the jury that if they believed, from the evi- 
dence, that the bond in the declaration mentioned was given, 
by the defendants to the plaintiff, for lawful money borrowed 
by the defendant, R. W. Renick, of the plaintiff, then, al- 
though the said money was intended to be applied, and was 
afterwards in fact applied, by the said defendant, in dis- 
charge of a confederate debt due from said defendant to 
8. C. Ludington, and although the plaintiff, at the time he 
loaned the money to said defendant, was aware of the pur- 
pose to which he intended to apply it, still the jury ought 
to find for the plaintiff, unless they further believed, from 
the evidence, that the loan from the plaintiff to said defend- 
ants was effected by fraud and collusion between the plaintiff 
and Ludington.” 

The foregoing items of evidence and instructions com- 
prised the matter in the only bill of exceptions in the record. 

Defendants brought the case here for review. 


Hon. N. Harrison, Judge of the circuit court of Green- 
brier, presided on the hearing of the cause. 


J. W. Harris for the plaintiffs in error. 


Dennis and Boggess for the defendant in error. 
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Mr. Dennis said: The third special plea, on which the de- 
fendants mainly relied, averred, in substance, that the de- 
fendant Robert W. Renick, was indebted to one 8. C. Lud- 
ington, in the sum of 20,000 dollars, confederate money, 
and that the bond in the declaration mentioned was exe- 
cuted by the defendants to the plaintiff, for the said 20,000 
dollars, due in confederate money, from said Robert W. 
Renick to said Ludington, and for no other consideration 
whatever. Is this plea, or any of the pleas, sustained by the 
proof? I think not. The bill of exceptions states, that the 
“bond was proved to have been executed for good and lawful 
money, borrowed by the defendant R. W. Renick, of the 
plaintiff.” The defendants undertook to prove, (but in this 
they failed,) that the money thus borrowed from the plain- 
tiff was applied in discharge of a confederate debt due from 
said Robert W. Renick to Samuel C. Ludington, and that 
the plaintiff, at the time he loaned the money, knew the 
purpose to which the said defendant intended to apply the 
same. 

The plaintiff introduced proof to contradict both of these 
statements; that is, that the debt due to said Ludington ‘was 
not a confederate debt, and that the plaintiff did not know 
to what purpose the said Renick intended to apply the 
money he borrowed from the plaintiff. The evidence, as 
the court certifies, was conflicting. Hence, it cannot be 
successfully maintained that the bond, in the declaration 
mentioned, was executed for confederate money, or, if ex- 
ecuted for good money, that the plaintiff knew that it was 
intended to be applied to the discharge of a confederate 
debt; nor is it shown that the debt due from Robert W. 
Renick to 8. C. Ludington, was a confederate debt. Hence, 
I say from the facts certified, that the defendants have sig- 
nally failed to prove any of their pleas. The bond shows, 
upon its face, that it was executed for 4,000 dollars, lawful 
money, and this 4,000 dollars was credited on a bond of 
8,763 dollars and 12 cents, due to the plaintiff, as adminis- 

trator of William Renick, from 8. C. Ludington and F. H. 
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Ludington. The Ludingtons owed the plaintiff 8,763 dol- 
lars and 12 cents; the two Renicks, (Robert W. and B. F.,) 
owed Ludington 4,000 dollars—all good money—in no wise 
connected with the late confederacy. By an agreement be- 
tween Correll and the Renicks, he gave Ludington a credit for 
4,000 dollars, on the bond of 8,763 dollars and 12 cents, and 
the Renicks executed their bond to him (Correll) for the 
4,000 dollars. 

The debt due from the Ludingtons to Correll, as is stated 
in the plea, was for the balance due upon a tract of land 
sold by William Renick, in his life-time. This sale occurred 
long before the late war. 

Now to the instructions. 

Grant, for the sake of the argument, that all the defend- 
ants contended for, is fully proven, (which, however, is de- 
nied, except that the bond was given for lawful money,) 
to wit: 

Ist. That the bond was given for lawful money, borrowed 
from the plaintiff by Robert W. Renick. (This is true.) 

2nd. That the money so borrowed was intended to be ap- 
plied, and was, in fact, applied by said Robert W. Renick, to 
the discharge of a confederate debt due from him to Samuel 
C. Ludington. 

3rd. That the plaintiff knew at the time he loaned the 
money, the purpose for which it was borrowed; still the 
jury ought to find for the plaintiff, unless they also believe 
that the loan from the plaintiff to said Robert W. Renick, 
was effected by a collusion and fraud, between the plaintiff 
and said Ludington. 

Suppose such a state of facts had been proven, what is the 
law ? 

Is the payment of a confederate debt, or a debt due in 
confederate money, such a vicious, illegal, immoral and cor- 
rupt transaction, that one who loans good money to pay such 
a debt cannot recover it by suit? 

No law of the national government; no act of the reor- 
ganized State government of Virginia; no statute of West 
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Virginia, ever made it a penal offense to receive, or pass, or 
circulate these notes. No law of either the general or State 
government, ever made it a penal offense to pay a con- 
federate debt. On the contrary, the supreme court of the 
United States, in the case of Thorrington v. Smith & Hartly, 
decided that contracts to be discharged in confederate 
money, made between persons residing within the confederate 
lines, could be enforced in the courts of the United States, 
and the supreme court of this State decided last winter, in 
the case of Washington’s Executor, v. Burnett, that where a 
creditor, in good faith, voluntarily received confederate 
notes in discharge of a debt, that it was a good payment, 
and the claim was satisfied. 

A person who loans money to bet on an election, cannot 
recover it by a suit. 2 Gratt., 257. 

A person who loans money to bet at cards, cannot re- 
cover it bysuit. Why? Because to bet on elections, or to 
bet at cards, is a penal offense. They are illegal and im- 
moral acts. Such acts are contrary to public policy. Not 
so in paying a confederate debt; they, on the contrary, are 
frequently honest and just, and sustained by the highest and 
broadest principles of morality. Every principle of moral 
honesty and correct dealing between man and man, would 
frequently require the payment of these confederate debts. 
There is a high moral, if not a legal obligation. 

Whilst during the war, it was contrary to public policy to 
issue and circulate these notes for the purpose of aiding the 
late rebellion, I know of no public policy, now that the war 
is over, and the rebellion crushed, which would prevent an 
honest man from paying an honest and just debt, though 
originally due in confederate money. If not illegal and im- 
moral to pay a confederate debt, can it be immoral, illegal or 
contrary to public policy, to loan good money to pay such 
a debt ? 

The case of Armstrong v. Toler, 11 Wheaton, 258, is di- 
rectly in point. That case decides, “if the illegal act is not 
the consideration of the contract, and is entirely discon- 
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nected from it, the contract is valid, though the occasion for 
making the contract arose out of the existence of the illegal 
act.” 

In the case at bar, the illegal act (if any) was paying the 
confederate debt to Ludington. The consideration of the 
bond in suit was the 4,000 dollars, lawful money, borrowed 
by the defendant from the plaintiff, and was entirely discon- 
nected from the illegal act, though the occasion for execu- 
ting the bond may have arisen out of the existence of the 
illegal act. 

Chief Justice Marshall says: “The opinion is, that a new 
contract, founded on a new consideration, although in re- 
lation to property respecting which there had been unlawful 
transactions between the parties, is not itself unlawful.” 

In this case, the suit was between the parties connected 
with the original illegal consideration. In the case at bar, 
the suit is between different parties. Correll (the plaintiff) 
had no earthly connection with the confederate transaction 
between Ludington and Renick; and whilst by the common 
law, transactions may be illegal and void, as between the par- 
ties connected with them, yet this illegal taint is all lost as these 
contracts become the basis of collateral undertakings be- 
tween different parties. 

On p. 274, the Chief Justice says: ‘In most of the cases 
cited by the counsel for the plaintiff in error, the suit has 
been brought by a party to the original transaction, or on a 
contract so connected with it as to be inseparable from it.” 

Without quoting further from this opinion of Chief Jus- 
tice Marshall, I ask this court carefully to examine it, and 
I think it will be found conclusive of this case. 

The case of MecBlair v. Gibbes, 18 Howard, 232, bears 
upon this case. An association in Baltimore was organized 
for the purpose of furnishing supplies and fitting out an ex- 
pedition under General Mina against Mexico. An assign- 
ment of a share, in this company, for a valuable considera- 
tion, was held valid. 

Nelson, J. Whilst the contract with General Mina was 
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illegal, “the transaction out of which the assignment to 
Oliver arose, was uninfected with any illegality. The con- 
sideration paid, was not only legal, but meritorious, * * 
* *, The assignment was subsequent, collateral to, and 
wholly independent of, the illegal transaction upon which 
the principal contract was founded.” 

“In Faikney v. Reynous, 4 Burr, 2064, the plaintiff and 
one Richardson, were jointly concerned in certain contracts 
prohibited by law, in which a loss was sustained, the whole 
of which was paid by the plaintiff, and a bond was given 
for securing the repayment of Richardson’s proportion of 
the loss. To a suit on this bond, the defendant pleaded the 
" statute prohibiting the original transaction, but the court 
held on demurrer, that the plaintiff was entitled to recover.” 
Tracy v. Talmage, 14 New York; 4 Kernan, p. 167-8-9. 

The supreme court, in Rawdon v. Toby, 11 Howard, 520, 
confirms these general principles. Justice Grier, p. 521. 

See also, Brooks v. Martin, 2 Wallace, 70, in which it was 
held, that after a partnership contract, confessedly against 
public policy, has been carried out and‘ money contributed 
by one of the partners has passed into other forms, a part- 
ner in whose hands the profits are, cannot refuse to account 
for, and divide them, on the ground of the illegal character 
of the original contract. The difference between enforcing il- 
legal contracts and asserting title to money which has arisen 
from them, is distinctly taken, says Justice Miller, in Zeant 
v. Elliot, 1 Bosanquet & Puller, 3; and Farmer v. Russell, 
Id., 29; and recognized and approved by Sir William Grant, 
in Thompson v. Thompson, 7 Vesey, 473. See Steele v. Curle, 
4 Dana, 387-8. 


BeERksuireE, President. 

The first objection relied on for reversing the judgment 
complained of, is the failure to make up the issues on the 
two special pleas filed by the defendants. 

Whether this be error, of which the appellants can avail 
themselves here, must depend on the question whether the 
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pleas, or either of them, present a bar to the plaintiff’s action. 
For if they do not, and are bad in substance, then it is clear 
that the defendants were not injured by such omissions; as 
any issue that might have been had upon them, would have 
been immaterial and unavailing. Caperton v. Martin, infra. 

If taken to be true then, do the pleas, or either of them, 
present a valid defence or bar to a recovery by the plain- 
tiff? 

While the record shows that only two special pleas were 
filed, a third one is copied into it. Taking them in the or- 
der in which they are found on the record, we are required 
to consider only the first two of them. 

As to the first: It was admitted to be bad by the counsel 
for the defendants and appellants, and properly so, as it is 
clearly defective in substance, and presents no valid defence. 
In form and substance, I think the second is equally de- 
fective. It is too indefinite and uncertain in form, and 
would allow too much latitude of defence, without giving 
to the plaintiff notice of the precise defence that would be 
made under it. It moreover, in substance, asserts the pro- 
position that, although the defendants might have been 
indebted to the plaintiff or his intestate, in any sum, to be 
paid in confederate money, and settled or compromised 
such indebtedness, by giving their bond for a less sum, in 
settlement of the original debt, that such latter bond is also 
illegal and void. It, therefore, in my judgment, involves 
the same principle and defence that was sought to be made, 
and was overruled in the case of Jarrett v. Nichol, infra. 

The next objection suggested is, that the court erred in 
refusing to certify the facts in the bill of exceptions taken 
by the defendants, sufficient to show the propriety, or im- 
propriety, of the instruction given by the court in behalf of 
the plaintiff. 

If the evidence, as stated in the bill of exceptions, was 
contradictory, the court was not bound to certify the facts 
or the evidence, further than was sufficient to show the 
pertinency of the instruction predicated on it. The ques- 
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tion suggested, however, does not arise on the record, and 
it is unnecessary further to consider it. 

The remaining error assigned is the ruling of the court, 
in giving the instruction set out in said exceptions. I do not 
perceive any substantial error in such instruction, and cer- 
tainly none of which the defendanis could justly complain. 

I am of opinion, therefore, to affirm the judgment, with 
costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Charleston. 
SamvuEL C. Bearpet al., vs. A. 8. anp W. R. Livesay, EXx’ors. 


January Term, 1871. 


An analogous case to the one just preceding, of Renick et al. v. Correll, adm’r. 


From the circuit court of Greenbrier county. Notice to 
April term, 1870, and judgment June term, 1870. The 
opinion of the President states the points on which the 
vase turned, 


Hon. J. M. McWhorter, Judge of the circuit court of 
Greenbrier county, presided on the trial of the case. 


BERKSHIRE, President. 

The defence relied on in this case is in substance, the same 
that was sought to be made in the case of Renick and others 
vs. Correll, administrator, decided at the present term of 
this court. The bond upon which the judgment was ren- 
dered, is dated the 21st of August, 1866. The four special 
pleas relied on for the defence, which was attempted to be 
made, aver in effect, that said bond was founded on an ille- 
gal consideration, namely, treasury notes of the so-called 
confederate states, and was, in fact, given in lieu of, and in 
renewal of, another bond executed by Andrew C. Beard 
and the defendant Samuel C. Beard, to the plaintiff’s testa- 
tor, which bond was also executed for, or in consideration of, 
said treasury notes, to the amount of the lost bond. Neither 
of said pleas, however, aver that the bond, now in question, 
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was to be paid in such illegal currency, or otherwise than 
in money. Each of the pleas, therefore, are, in my view, in 
substance, if not in form, fatally defective. And this ren- 
ders it unnecessary to consider the questions arising on the 
replications filed by the plaintiffs to said pleas, as any issue 
that might have been had on them would have been irrele- 
vant and immaterial. 

And the pleas being each and all of them bad, it likewise 
becomes unnecessary to consider any of the questions at- 
tempted to be reserved in the bill of exceptions taken by 
the defendants, for the reason that the evidence admitted 
and excluded, related exclusively to the defence to be made 
under said pleas. 

I am of opinion, therefore, to affirm the judgment, with 
costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Charleston. 
JosepH Brtcuer vs. WILLIAM GasTON ef al. 


January Term, 1871. 


A justice has no jurisdiction under the 11th section of chapter 50, page 341, 
Code of West Virginia, to try actions for trespass to real estate in a case 
where the title to such real estate is drawn in question. 


This suit began by a summons in trespass, for cutting and 
removing timber from the lands of the plaintiff, Joseph 
Belcher, by William Gaston and others, before a justice of 
Malden township, Kanawha county. The summons was 
dated in January, 1870. 

Before the case was heard, the defendant made affidavit 
that “the title to real property would come in question” in 
the suit. The plaintiff filed a counter affidavit, averring 
that the title to real estate could not and would not come 
in question, Judgment, after the hearing of the case, 
was rendered for the plaintiff on the 15th of January, 1870. 
The defendants appealed to the circuit court of Kanawha 
county. The case was tried in that court in April, 1870, 
aud the judgment from which this appeal is taken shows 
that, a jury was impanneled, “and after hearing the evi- 
dence in full, the court becoming satisfied that the title to 
real property is properly in question between the parties, 
and that the relation of landlord and tenant does not exist 
between them, the court is of opinion that the justice had 
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no jurisdiction of this action,” and reversed the judgment 


‘ with costs. 
The plaintiff brought the case here for review. 


Smith and Knight for the plaintiff in error. 
Miller and Quarrier for the defendants in error. 


Berksuire, President. 

The sole question we are required to consider in this case 
is, whether, under the 11th section of chapter 50 of the 
Code, page 341, a justice has jurisdiction to try actions for 
trespass to real estate, in a case where the title to such real 
estate is drawn in question. I think it very clear he has not. 
The first clause of the section which confers on him juris- 
diction to try actions for trespass on real estate, is qualified 
and limited by the latter clause of the section which pro- 
- vides that the justice “shall not have jurisdiction of any suit 
in which the title to real estate is sought to be recovered, or 
is drawn in question, except,” &c. 

If this explicit language could leave any doubts as to the 
legislative intent, they must, it appears to me, be removed 
by a reference to the subsequent sections of this chapter. 
The 12th clause of the 50th section provides, that if the 
defendant in any action, claims that the title to real property 
will come in question in such action, and sets forth in his 
answer or defence, in writing, the matters of fact showing 
that such title will come in question, which answer shall be 
verified by aflidavit, the justice, upon the filing of such an- 
swer, if he be of opinion that the facts therein stated show 
that the title to real property will come in question, shall 
dismiss the suit at the plaintiff’s costs, unless he shall file 
an affidavit denying the truth of such facts, &c. And it is 
further provided that, if it shall appear on the trial, that the 
title to real estate is properly in question between the par- 
ties, and that the relation of landlord and tenant does not 
exist between them, the justice shall dismiss the action at 
the costs of the plaintiff, Xc. 
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The sixty-third section, which provides for appeals from 
the judgments of a justice, gives no appeal in cases where 
the title to real estate is drawn in question, while an appeal 
in all such cases is provided by the eighth section of the sixth 
article of the constitution, to the supreme court of appeals. 
Construing these sections together, therefore, it seems to 
me there can be no shade of doubt that it was not the inten- 
tion of the legislature to confer on the justices jurisdiction 
~ in cases like the one now under review. 

I think the judgment of the circuit court is plainly right, 
and ought to be affirmed with costs and damages, 


The other judges concurred. 


JUDGMENT AFFIRMED, 


Vots IV. 41 
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Charleston. 


JoHN S. ARNOLD vs. BENJAMIN F. KELLY. 
January Term, 1871. 


1. The tortious or unlawful taking of personal property, and the exercise of 
ownership and dominion over it, against the consent of the owner is, in 
law, a conversion of the property for which trover will lie. 

2. The action of trover may be maintained in the case of an unlawful taking 
or intermeddling with personal property, against the wishes or consent of 
the owner, although the property may have been returned to him before 
the institution of his suit. And a judgment for the full value of the 
property vests the title to it in the defendant, unless the property has been 
returned uninjured and unimpaired in value; in which event the plain- 
tiff could only recover damages for the detention. 


3. It appearing in this case, that the horse in question had been seriously in- 
jured and perhaps rendered worthless after the conversion, and before he 
was placed in the custody of the plaintiff’s agent, the measure of damages 
was the fair value of the horse at the time of conversion, and the jury 
might fairly imply that the price paid for the horse shortly theretofore, 
was the fair value at the time of such conversion. 


Action of trover and conversion, brought by B. F. Kelly, 
against John 8. Arnold, in the circuit court of Mineral 
county. Suit began in 1866, judgment for the plaintiff for 
350 dollars, in March, 1869. The only question considered 
by this court, was the motion made by the defendant in the 
court below, to set aside the verdict and grant a new trial, 
because the verdict was not sustained by the evidence. The 
following is all the testimony introduced in the case, as it 
appeared in the bill of exceptions: 

“B. F. Kelly, the plaintiff, was introduced as a witness on 
his own behalf, and testified that the citizens of Wheeling, 
in the year 1861, presented him with a horse, the same for 








COURT OF APPEALS OF WEST VIRGINIA. 643 





Jan’y Term, Arnold vs. Kelly. 1871. 





which this suit is brought; that the night General Crook 
and himself were captured by the rebel forces, at Cumber- 
land, Maryland, to wit, on the 21st day of February, 1865, 
the said horse was at Cumberland, in his possession ; and 
the next day he saw the defendant, John S. Arnold, riding 
the horse along with the company of rebel cavalry com- 
manded by Captain McNeil, which had captured the wit- 
ness and was carrying him as a prisoner to Richmond, Vir- 
ginia; that on the South Fork, in Hardy county, on the 
next evening, witness requested said McNeil to take the 
horse himself, keep him until after the war, and then wit- 
ness would give a large price or another horse for him; 
witness explaining to said McNeil the peculiar value of said 
horse to him, said plaintiff, on account of the manner in 
which he came by said horse; that witness has never since 
seen said horse; the last he saw of said horse defendant was 
riding him as aforesaid. In the winter of 1865-6, witness 
met General Rosser, former General in the rebel army, at 
Richmond, Virginia, and told Rosser that he would like to 
have said horse back, and explained to him the said pecu- 
liar value of the said horse; that Rosser told him he was a 
captured horse, and his former orderly had him, and as he 
was a captured horse he supposed he, the said orderly, 
would want to claim him; that the horse had been badly 
wounded and was then near Staunton, Virginia. General 
Rosser, however, said that so far as he was concerned he 
would turn over the horse to him with pleasure, but did not 
give him an order on his orderly for him, but acted in a 
gentlemanly manner about it. Rosser suggested to witness 
to get General Terry, a United States officer and military 
commandant at Richmond, to send Federal military after 
the horse, and take him from said orderly by such military 
force; the witness accordingly applied to General Terry, 
who sent a sergeant with an order to get the horse, and said 
orderly was directed by witness to leave him when he did 
get him with one Colonel M. Harmon, of Staunton, for wit- 
ness ; that said sergeant did get the horse, as witness under- 
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stood, and did leave him with said Harmon for witness, as 
directed by witness, and that Harmon has kept him for 
witness ever since; the said horse has been in no condition 
for witness to bring away on account of the effect of his 
wounds; that said Harmon now has said horse in his pos- 
session, keeping him for witness, and subject to his orders; 
that said horse cost 350 dollars, but witness would not have 
taken 500 dollars for him. Witness has never gotten said 
horse from said Harmon, nor has he ever received any pay 
for him; said horse is not fit for service.” 
The defendant brought the case here for review. 


Hon. John A. Dille, of the III circuit, was holding the 
term of court at which this case was tried. 


C, Boggess, for the plaintiff in error. 


Faulkner, and Stanton § Allison, for the defendant in error. 


It is claimed that the court erred in not granting a new 
trial, because the verdict was against the law and the evidence. 

No objection was made to the evidence, and the only ques- 
tion is, did it sustain the verdict? 

There is no doubt, we think from the evidence, that the 
horse was taken and converted by the defendant without 
the consent of the plaintiff, who was the owner thereof. It 
was improperly taken from the possession of the plaintiff 
on the night of the 21st of February, 1865, at Cumberland, 
Maryland, and the next day the defendant was seen riding 
the horse along with a company of rebel cavalry, comman- 
ded by Captain McNeil. That the next day the plaintiff 
requested Captain McNeil to take the horse himself, and 
keep him for the plaintiff until after the war, but McNeil 
did not agree to do so—in fact, made no reply. There was 
no evidence that McNeil ever had the horse, or had anything 
todo with him. The last that was seen of the horse during 
the war, he was still in the possession of the defendant, who 
was riding him. The proof was, that the horse was worth 
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from 350 to 500 dollars, when taken, and was afterwards, 
during the war, used up by reason of wounds, so that as 
late as the trial of this case below, in March, 1869, the 
horse was not in a condition to be used, and was worthless, 
by reason of the wounds so received. 

The amount of the judgment was, therefore, not too high. 

It is also claimed that the horse was returned to the pos- 
session of the plaintiff before this suit was brought, and 
that therefore trover could not be maintained. 

In Bacon’s Abridgement it is said, speaking of this action 
of trever: “ The action then, being founded upon a conjoint 
right of property and possession, any act of a defendant 
which negatives, or is inconsistent with such right, amounts 
in law to a conversion. It is not necessary to a conversion 
that there should be a manual taking of the thing in ques- 
tion by the defeadant; it is not necessary that it should be 
shown that he has applied it to his own use, though such be 
the allegation in the declaration. Does he exercise a do- 
minion over it in exclusion or in defiance of the plaintiff’s 
right? If he does, that is, in law, a conversion, be it for his 
own or another person’s use. Hence, a re-delivery of the 
thing will not protect kim from the action. Hence nothing 
ean be pleaded in bar of it, but matter dehors or unconnec- 
ted with the transaction; such as a release, former recovery, 
and the statute of limitations.” 9 Bacon’s Abridgement, 
630, title, “ Trover.” 

“If J. 8S. take the goods of J. N. unlawfully, this is a con- 
version; such taking being a disposing of the goods as if 
they were the goods of J. S. 

“Tf one person dispose of the goods of another for the 
benefit of 2 third person, this is a conversion, for the injury 
to the owner of the goods is the same as if they had been 
disposed of for the benefit of the disposer. 

“Thus, a servant converting goods for the benefit of his 
master, may himself be charged in trover; and this whether 
he has any authority or not from his master.” 9 Bacon’s 
Abridgement, 631 and 632. 
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BerksuIrE, President. 

There is no assignment of errors in this case, and the only 
questions that appear in the record are, the demurrer to 
the defendant’s two special pleas, and the overruling of the 
motion for a new trial, upon the ground that the verdict was 
contrary to the evidence. 

It was not claimed in the argument here, that there was 
any error in sustaining the demurrer to the pleas; but it 
was insisted that the verdict was not sustained by the evi- 
dence. First, because no conversion of the property was shown 
by the testimony. Second, because trover could not be 
maintained in the case, inasmuch as it appeared by the evi- 
dence that the horse, for the conversion of which this suit 
was instituted, had been reclaimed by the plaintiff, and was 
in the possession of his agent at the time of the institution 
of this suit. And also for the reason, that neither the value 
of the horse, nor the damages sustained by the plaintiff, 
could be ascertained from the evidence in the case. 

The proposition is too well established to admit of discus- 
sion, that the dortious, or unlawful taking of personal property 
and the exercise of ownership and dominion over it, against 
the consent of the owner is, in law, a conversion of the 
property for which trover will lie. 2 Tucker, 87-89; 9 Ba- 
con’s Ab., 630-3; Prescott v. Wright, 6 Mass., 20; Pierce v. 
Benjamin, 14 Pick., 8356; 6 Mod., 212; Clayt., 112; Wyatt v. 
Blades, 3 Camp., 396; 2 Hilliard on Torts, 96, 114-15. 

It appears from the testimony, that the horse, now in 
question, was taken from the possession of the plaintiff, (then 
the owner) against his consent, and was found in the posses- 
sion of the defendant shortly thereafter, who rode him off 
and exercised a dominion and acts of apparent ownership 
over him, against the consent of the plaintiff, and in de- 
fiance of his rights. This, according to the authorities, 
was a clear conversion of the property, and would conse- 
quently sustain an action of trover and conversion. 

It would also seem to be equally well settled that the ac- 
tion may be maintained, in the case of an unlawful taking 
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or intermeddling with personal property, against the wishes 
or consent of the owner, although the property may have 
been returned to him before the institution of his suit. And 
a judgment of the full value of the property vests the title 
to it in the defendant, unless the property has been returned 
uninjured and unimpaired in value, in which event the plain-. 
tiff could only recover damages for the detention. 9 Bacon 
Ab., 631; 2 Tucker, 8; 4 Starkie, 1507; Strange, 1078; 
Wheelock v. Wheelwright, 5 Mass., 104; Homer v. Thuring, 3 
Pick., 492. 

The remaining question is the amount of damages found 
by the jury. 

The proofs show that the horse in question was purchased 
shorty before the taking by the defendant, for the sum of 
350 dollars, and that a much higher estimate was placed 
upon him by the plaintiff at the time of the conversion. 
From this, I think the jury might very properly imply that 
the price paid for the horse was the fair value of him at the 
time of the conversion by the defendant, and that being the 
measure of the plaintiff’s damages, (it appearing that the 
horse had been seriously injured, and, perhaps, rendered 
worthless after the conversion, and before he was placed in 
the custody of the agent of the plaintiff,) I think there was 
no error in the court sustaining the verdict. Hall v. Burgess, 
Gray, 12. 

There being, in my view, no error in the judgment com- 
plained of, it must be affirmed with costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Charleston. 


Absent, Moore, J.* 


ParkER, BEALE ef al. vs. A. F. DoNNALLY ef al. 
January Term, 1871. 


1. The personal representatives of a deceased debtor are not, as such, the 
debtors of the creditors of their testator or intestate, within the sense of 
the statute. They are not liable in the debit, but in the detinet only. The 
personal estate is in their hands to be administered according to law, and 
is not, therefore, the subject of garnishment by the creditors of the estate 
of the decedent. But— 


Quere: Whether in a suit and attachment against the creditors of such 
decedent debtor, an equitable lien on the debt against the estate of 
the latter, in favor of the former, might be created by the service 
of an attachment on the personal representatives of such decedent, 
carrying with it all the rights, liens and sureties of such debtor? 


2. The Bank of Virginia, located at Richmond, has an office of discount and 
deposit at Charleston. The management and control of the latter is 
under a board of directors appointed by the former. No directors are 
appointed by the former for the Charleston branch, after the war com- 
menced in 1861, and the board, whose term of office expired in that year, 
refused to act in that capacity. The cashier and other officers also dissev- 
ered their connection with the branch, and the assets and affairs thereof 
passed into the coatrol of the president thereof, who was recognized by the 
officers of the parent bank, and was authorized to pay depositors and re- 
ceive payment of debts at that time. Richmond was within the confed- 
erate military lines until 1865, and Charleston was within the federal 
lines. In 1863, the president receives payment from S. of a debt due the 
branch at Charleston, from the estate of D., with the consent of the ad- 
ministrator of D., and the president assigns the debt, which is secured by 
a trust deed, toS. A bill is filed by a creditor of the bank, in 1867, to 
set aside the assignment to S., upon the ground of its being void for the 


* He had been engaged as counsel in the cause below. 
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reason that there was no authority in the president to make it, and claim- 
ing the benefit of the lien of the bank on Donnally’s estate, secured by 
the trust deed, by virtue of an attachment. HELp: 


I. That under the special circumstances the payment made by S. ought 
to be sustained, and that the authority of the president to make 
the assignment was adequate. 


II. That inasmuch as it was not alleged in the bill, nor does it appear 
in the record, that the bank or its creditors were injured by the 
payment; nor that the funds were misapplied or wasted by the 
president, or that any loss was sustained by the bank or the cred- 
itors in consequence of the receipt of such payment; nor that the 
funds received were under par at the time, or that they did not 
in fact enure to the benefit of the general creditors of the bank, it 
would be severe and rigorous doctrine for a court of equity to hold 
that payments thus made to the president, with the continuous 
acquiesence of the bank for many years should, at the instance of 
creditors, be set aside, and the debtors compelled to pay their 
debts again, in the absence of any allegations in the bill, or any- 
thing that appears elsewhere in the record, that the bank or the 
creditors were in fact injured by such payment. 


III. That as it was competent for the representatives of D. to pay the 
debt, there could be no ground of complaint on the part of the 
creditors at large of the bank, who are not shown to be injured 
thereby, that S. should have paid the debt for them, and with 
their consent, as well as the assent of the bank, and taken a trans- 
fer of the debt, together with the trust or lien by which it was 
secured, 


A chancery suit was pending in the circuit court of Ka- 
nawah county, of Parker, Beale et al. v. A. #. Donnally et al., 
to enforce liens against the defendants, in October, 1867, 
when Charles Hedrick, executor of Samuel J. Cabell, de- 
ceased, filed a petition in the nature of a cross-bill, alleging 
that the president, directors and company, of the bank of 
Virginia, were parties to the suit, and were creditors of the 
Donnallys, secured by a deed of trust; that their claim 
amouted to 15,000 dollars or more. That this claim had 
been reported in the cause, by a master, as the property of 
Isaac N. Smith, upon what purported to be a copy of an 
assigument by James C. McFarland, president of the office 
of the bank of Virginia, at Charleston. That Smith did 
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not appear to be a party to the suit, nor to be interested in 
it, except by virtue of the assignment. That the bank of 
Virginia was established at the city of Richmond, and had 
an office of discount and deposit at Charleston; that the 
management of the office of discount and deposit was com- 
mitted to the directors, &c. That it had no right to exercise 
any functions of a bank, except for the purposes of discount 
and deposit, and was subject to the control and authority 
and management of the parent bank at Richmond. 

That in the year 1862, the testator, Cabell, had a deposit 
at the office in Charleston, of upwards of 14,000 dollars, a 
large part of which had been there prior to the war; that 
shortly after the war the latter was within the Federal mil- 
itary lines, and the parent bank within the rebel lines, and 
so remained until the close of the war. That soon after the 
beginning of hostilities, the board of directors at Charles- 
ton ceased to exercise any control or management over the 
affairs of the office, and in a short time their terms of oflice 
expired by operation of law, and no other board was ever 
appointed. That McFarland never had any authority to 
transfer, assign or dispose of the debt due from Donnallys, 
nor any other of the assets of the bank of Virginia at its 
office in Charleston, either by virtue of his office as presi- 
dent, or by a vote of the board of directors of the parent 
bank, or of the Charleston office. That when it became 
known that McFarland was about to make the assignment, 
some members of the last board, whose office had expired, 
but who were still stockholders, protested against the as- 
signment as illegal and unauthorized, and urged McFarland 
not to make it. 

That testator, Cabell, had, in 1864, instituted a suit in 
chancery, and sued out an attachment against the bank of | 
Virginia as a foreign corporation, to secure the amount of 
his deposit; after which time Cabell departed this life, and 
the petitioner, after being duly qualified, sued out, in August, 
1867, an additional attachment, in which he attached the 
debt due from Donnallys to the bank. 
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The petitioner claimed that his attachment lien was the 
first and only lien against the debt due from Donnallys, 
and that the lien of the trust enured to his benefit. He 
prayed that the assignment from McFarland be set aside, 
and that the debt due from Donnallys be decreed to the 
payment of the debt due him, under his attachment. The 
attachment required it to be served on (among others) 
Andrew F. and William Donnally, and Andrew F. and 
Dryden Donnally, administrators of Andrew Donnally, de- 
ceased. A supplemental bill was filed at September rules, 
1867, further charging that Andrew F. Donnally and Wil- 
liam Donnally were indebted to the non-resident defendant, 
in the suit instituted by the testator, in 1864, on account of 
a debt due from Andrew Donnally, deceased, their father, 
which they assumed and undertook to pay for him, in con- 
sideration of certain valuable property, both real and per- 
sonai, conveyed by him to them; the debt being that due 
the bank, and was secured to the bank by a trust deed on 
the same property, or on part of it conveyed by the deceased 
to his two sons. That Andrew F. Donnally and Dryden 
Donnally qualified as administrators with the will annexed, 
of their father, deceased. That the assignment of this debt 
by McFarland, was wholly without power or authority, and 
did not pass any right or property in the claim to Smith. 

Smith answered the petition and cross-bill, admitting the 
assignment which took place on the 25th of July, 1863. He 
further averred that at the time thereof, the cashier and tel- 
ler had dissevered their connection with the bank, and that 
the assets and business thereof was exclusively in the care 
and control of the president, McFarland, who had been pres- 
ident of the bank at Charleston since its formation in 1831, 
and who had the confidence of the officers of the parent 
bank. That the president, in default of a new election, held 
his office over, and continued to transact the business of the 
branch, which consisted principally in the collection of its 
debts and the payment of depositors, during almost the 
entire war. That his authority to manage, dispose of, and 
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control the assets, was recognized by the parent bank, from 
which he received instructions as often as the nature of the 
circumstances would permit; which instructions were deliv- 
ered through the president and cashier of the parent bank, 
and prescribed a policy for the Charleston office. That un- 
der these circumstances the assignment of the 25th of July, 
1863, was made, at the instance and with the full consent, 
of Andrew F. Donnally, administrator of Andrew Donnally, 
deceased. 

The assignment, a copy of which was filed with Smith’s 
answer, was a formal iustrument, and recited the, transac- 
tion and deed of trust by which the lien was created, which 
deed of trust was dated in 1847. There appeared on the 
assignment an endorsement of Andrew F. Donnally, dated 
the day of the making of the assignment, stating that it was 
done at his instance and with his consent, signed as an indi- 
vidual and in his character as administrator. 

Smith’s answer was accompanied by an exhibit of a letter 
from the cashier of the parent bank, dated in October, 1862, 
to McFarland, saying, in effect, that he, McFarland, could 
only pay depositors in such funds as he received, and that 
he must not refuse confederate currency in payment of debts 
due the Charleston office; concluding as follows: “There 
was no election or appointment of directors for your office 
last January. It was thought best—pursue this course, as 
those then in office by law continued to be directors until 
their successors are appointed. We hope you will be with 
us, or have some one to represent you here next January.” 
This appears, by the record, to be the only communication 
between the banks during the war. 

There were only three depositions taken in the cause. W. 
E. G. Gillison deposed that he was a director and stockholder 
in the bank, in 1861; no directors were ever appointed after 
the war commenced. He had remonstrated with McFarland 
about transferring the claim against Donnallys. Smith had 
told witness that McFarland had promised to let him have 
the claim for Virginia money. McFarland, in 1863, had 
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always expressed himself as willing to receive debts due the 
bank in Virginia money, and many had availed themselves 
of the privilege. 

The deposition of J. H. Goshorn, who was also a stock- 
holder, proved that he had protested against the assignment. 
W. F. Goshorn, who was a director in 1861, also proved a 
protest against the assignment. 

The court below dismissed the petition and cross-bill of 
the executor, at the December term, 1869. From which 
decree he appealed to this court, assigning error as follows: 


“1st. If the branch at Charleston had been an indepen- 
dent corporation, moving on smoothly under the semi-som- 
nolent vigilance of an acting board in time of peace, the 
president ex officio would have had no right to transfer or 
assign the assets of the bank to any one for any purpose. 
[See Angel and Ames on Corp., sec. 297-8-9]. A fortiori, 
the powers of the officers of the bank must be much more 
circumscribed when all its functions are destroyed or sus- 
pended by war. This view is enhanced when it is recollected 
that the branch at Charleston was not an independent cor- 
poration, but a mere agency or appendage of the bank of 
Virginia at Richmond. 


“2d. By the operation of law resulting from the creation 
of the State of West Virginia, from the existence of the war, 
and from other circumstances shown in the record, the 
branch at Charleston, at the date of the assignment, had 
ceased to have a corporate existence, and the powers of 
McFarland as president (whatever they may have been) had 
terminated. Consequently his pretended assignment was a 
simple nullity. 

“3d. Whether the branch at Charleston had ceased to 
have a corporate existence or not, it is insisted that McFar- 
land’s powers as an officer of the bank had ceased.” 


Hon. James W. Hoge, judge of the circuit court of Ka- 
uawha county, presided on the hearing of the cause. 
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Fitzhugh and Hedrick for the appellants. 
Ferguson and Quarrier for the appellees. 


BERKSHIRE, President. 

The appellant founds his claim to the fund in controversy, 
upon an alleged lien created on it by virtue of an attachment 
sued out in August, 1867, in the suit previously instituted 
and then pending against the president and directors of the 
Farmers’ Bank of Virginia (as a foreign corporation) and 
others, referred to in his petition or cross-bill filed in this 
cause. ; | 

The suit against the bank and others was for the purpose 
of enforcing the collection of a large debt due from it to the 
appellant’s testator, as a depositor in said bank, and to settle 
up and close the business of the bank by collecting and dis- 
tributing its assets amongst its creditors. And it is charged 
in the bill, among other things, as it is in the petition and 


cross-bill in this cause, that the alleged assignment by McFar- — 


land, as president of the bank, to I. N. Smith, of the debt 
due to it from the estate of Andrew Donnally, was illegal and 
void for want of authority in said McFarland to make it, 
and that it was made in opposition to the wishes of a portion 
of the stockholders.in said bank, and against their protests, 
Among others named in the attachment as being debtors 
to, or having effects in their hands belonging to said bank, 
are Andrew F. and William Donnally, and Andrew F. and 
Dryden Donnelly, administrators of Andrew Donnally. It 
does not appear, however, to have been served on any of 
them but Andrew F. Donnally; but whether as an individual 
or as a representative of his deceased father, the original 
debtor to the bank, does not appear. 

In the supplemental bill to the petition and cross-bill filed 
in this cause, it is alleged that Andrew F. and William 
Donnally were indebted to said bank on account of the 
debt due from their father, which they assumed to pay for 
him, in consideration of certain valuable real and personal 
property conveyed by him to them. But there is no proof 
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in the record to sustain this allegation. It is also averred 
that Andrew F. and Dryden Donnelly, qualified as admin- 
istrators, with the will annexed, of their father, Andrew 
Donnally. 

Andrew F. Donnally did not answer as garnishee or oth- 
erwise, and no proof was taken as to his alleged individual 
or joint indebtedness to the bank, nor does it appear that 


. there was any personal assets of the estate of the intestate, 


then in the hands of the administrators, unadministered, 
upon which the attachment could operate, even if such as- 
sets could be attached in their hands. 

It is clear, I think, that the personal representatives of a 
decedent debtor are not, as such, the debtors of the creditors 
of their testator or intestate, within the sense of the statute. 
They are not liable in the debit, but in the detinet only. The 
personal estate is in their hands to be administered accord- 
ing to law, and is not, therefore, the subject of garnishment 
by the creditors of the estate of the decedent. Drake on 
Attachments, secs. 98, 99. It may be, however, that in a 
suit and attachment against the creditors of such decedent 
debtor, an equitable lien on the debt against the estate of 
the latter, in favor of the former, might be created by the 
service of the attachment on the personal representative of 
such decedent, carrying with it all the rights, liens and sure- 
ties of such debtor. On this point, however, I express no 
definitive opinion, as the view I take of this cause renders 
it unnecessary to decide it. 

The controversy here, in my judgment, must hinge mainly 
on the question, whether at the time of the payment by I.N. 
Smith of the debt due from the estate of Andrew Donnally 
to the bank, and the alleged assignment or transfer of the 
debt to him by McFarland, the latter had authority to re- 
ceive payment of the debts due to the bank; or in other 
words, whether a payment to him in good faith by the rep- 
resentatives of Andrew Donnally or other debtors, of the 
debts due from them to the bank would, under the circum- 
stances, have been a valid payment as between the parties? 
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For if it would, it is clear, I think, that a payment of the 
debt by Smith, with the assent and approbation of the ad- 
ministrators and the bank, would be equally valid and bind- 
ing on the bank and its creditors; and consequently, there 
being no debt due from the estate of the debtor Andrew 
Donnally, when the attachment was issued and levied, it 
must of necessity fail. 

Looking to the whole case, and the very special circum- 
stances by which McFarland was surrounded at the time, 
and under which he acted in the premises, after careful and 
anxious consideration, I am brought to the conclusion that 
he had such authority, and that such payments ought to be 
sustained. It is not shown by the record that either the 
bank or its creditors were, in fact, injured by such payment. 
It is not so alleged either in the petition or cross-bill, or the 
supplemental bill to the same, and in my view they are each 
clearly defective in this respect. It does not appear, nor is 
it suggested on the record, that the funds received from 
Smith, in payment of the Donnally debt, or any other funds 
received by McFarland, were wasted or misapplied by him, 
or that any loss was sustained by the bank or the creditors 
in consequence of such receipts, or that the funds received 
were under par at the time, and therefore the question as 
to the amount received by McFarland does not arise. And 
for aught that appears, the funds received from Smith did 
in fact enure to the benefit of the general creditors of the 
bank. How this may be in point of fact, cannot be ascer- 
tained from this record, as only small fragmentary parts of 
the record of each of the cases referred to, are brought into 
it. 

It appears to me, therefore, that under the peculiar cir- 
cumstances of this case, it would be very severe and rigorous 
doctrine for a court of equity to hold that payments thus 
made to the president, with the continuous acquiescence of 
the bank, for many years, should, at the instance of its cred- 
itors, be set aside and the debtors compelled to pay their 
debts again; and that too, in the absence of any suggestion 
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that either the creditors or the bank were in fact injured by 
such payment! 

From the foregoing view it follows that, as it was compe- 
tent for the representatives of Andrew Donnally to pay the 
debt due from his estate, there could be no ground of com- 
plaint on the part of the creditors at large of the bank, who 
are not shown to be injured thereby, that Smith should have 
paid the debt for them, and with their consent, as well as the 
assent of the bank, taken a transfer of the debt, together 
with the trust or lien by which it was secured. 

Iam of opinion, therefore, to affirm the decree complained 
of, with costs and damages. 


Maxwell, J., concurred. 


DECREE AFFIRMED. 


VoL. 1¥: 42 
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Charleston. 
A. W. B. axp Wa. P. Hoave vs. Patrick BIERNE. 
January Term, 1871. 


-An action of covenant is brought on the following paper: “In consideration 
of the confidence I have in, and the regard I have for, my nephews, An- 
drew B. Hogue and William P. Hogue, I hereby give them one-fourth 
part of my personal estate, consisting of debts and money due me in my 
several mercantile concerns, as well as some private debts; requiring, 
however, of them, the said A. B, Hogue and Wm. P. Hogue, their atten- 
tion and assistance with me in settling up, securing and collecting the 
debts, claims, &c., due and coming to me as aforesaid, &c. It is further- 
more understood and agreed that in the event of the death of Andrew B. 
Hogue or William P. Hogue, then the survivor and myself are to have 
the sole management of his share, together with his own private estate 
inherited from his father and mother, for the benefit of his heirs. 

“In witness whereof, the parties mentioned above bind themselves, their 
heirs, &c., for the due performance of the above arrangement, and have 
hereunto set their hands and seals this 7th day of January, 1848. 

“P, BEIRNE. [SEAL.] 
“Anp. W. B. HoGve. 


“Ww. P. Hocue.” 
And on demurrer it is HELD: 


I, It is essential to a gift that it goes into effect at once and completely. 
If it regards the future it is but a promise; and being a promise 
without consideration it cannot be enforced, and has no legal va- 
lidity. 


II. A gift by deed is good between the parties, if it goes into effect at 
once, with delivery, for the delivery of the deed answers the place 
of the delivery of the property, when the property is capable of 
actual delivery. 


III. The property given, or attempted to be given, was one undivided 
fourth part of certain choses in action. The most that the denees 
can be held to get under the deed is an equitable title to one un- 
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divided fourth part of the personal property mentioned in the 
deed, and it is, therefore, not within the jurisdiction of a court of 
law to give any remedy in the premises, 


IV. If the first and second clauses of the deed be construed in connec- 
tion so that the gift is to take effect when the money is collected 
on the various debts, then it ceases to be a gift and becomes an 
executory contract, which would be void for want of consideration, 
as well as want of mutuality. 


V. *No action at law can be maintained on the paper. 


This suit was entered in the circuit court of Greenbrier 
county, some time prior to 1859, but in consequence of the 
papers being lost, a new declaration was filed in January, 
1869, and an amended declaration was filed in June follow- 
ing. The defeudant’s demurred to the declaration, which 
Was sustained at the October term, following; the court 
being of opinion that no action could be maintained on the 
instrument of writing filed with the declaration. 

The plaintiff brought the case here for review. 


Hon. N. Harrison, Judge of the circuit court of Green- 
brier county, presided on the trial of this case. 


Price for the plaintiffs in error. 

[As the assignment of errors contains a statement of the 
material features of the plaintiffs’ claim, as also the basis 
on which Mr. Price founded their right to recover, it is 
thought proper to insert it in this place. ] 

This is an action of covenant founded on an instrument 
of writing, signed, sealed, and executed by both parties, 
dated 7th of January, 1848. The instrument contains sub- 
stantially these provisions, to wit: 

In consideration of the confidence I, the defendant, have 
in and the regard I, the defendant, have for my nephews, 





* Obiter dictum.—Judge Maxwell said, that if it were asked why the parties 
were dismissed without relief if they had acquired an equitable title to the 
property by the deed of gift, from the court of appeals of Virginia, on a bill 
filed in a suit to enforce the paper several years before, that a court of equity 
will not enforce a gift against a donor, nor will it enforce any other voluntary 
contract. 
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Andrew B. Hogue and William P. Hogue, I hereby give 
them one-fourth part of my personal estate, consisting of 
debts and money due mein my several mercantile concerns, 
as well as some private debts, requiring, however, of them, 
their attention and assistance with me in setting up, securing, 
and collecting the debts, claims, &c., due and coming to me 
as aforesaid. Itis furthermore understood and agreed that 
in the event of the death of Andrew B. or William P. 
Hogue, the survivor and myself are to have the sole man- 
agement of his share, together with his own private estate 
inherited from his father and mother, for the benefit of his 
heirs. The parties bound themselves, &c., for the due per- 
formance of the said arrangements. 

The declaration set forth several branches of the covenant; 
the variations, however, consist mainly in the averments of 
performance of the covenants on the part of the plaintiffs, 
which it seems to have been thought were precedent to the 
defendant’s liability. Ist. They averred that they did aid 
the defendant, and did at all times hold themselves in read- 
iness to aid him in settling up and securing, &e.; 2d. That 
they did aid and assist the defendant in settling up, &c.; 3d. 
That they on their part did keep and perform the said cove- 
nants, that is to say, did aid and assist the defendant in set- 
tling up, &c., for a long space of time, to wit, forfour years, and 
did hold themselvesin readinegs to aid and assist, &e., but were 
prohibited by the defendant; 4th. That they, the plaintiffs, 
were residing on their farm in Kanawha county, when the 
contract was made, and were induced by'the covenant to 
remove tothe town of Lewisburg, that they might live with 
the defendant, and be thus prepared to execute the covenant 
on their part, and did commence housekeeping with him, 
where they remained for a long space of time, to wit, for 
four years, during all of which time they did aid and tender 
their aid to the defendant in settling up, &c., and did con- 
tinue to afford such aid until their aid and assistance were 
refused and rejected by the defendant; 5th. That they were 
always ready and willing on their part to do and perform all 
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things incumbent on them to perform by the said contract, 
but were prevented and prohibited by the defendant. 

The breach on the part of defendant was similar in all 
the breaches set out, that is, that he failed and refused to 
give to the plaintiffs the one-fourth part of his personal es- 
tate, consisting of debts and money due him in his several 
mercantile concerns, as well as some private debts, Xe. 

The declaration containing all these breaches was de- 
murred to, and the demurrer was sustained for reasons set 
forth in the order of the court. They are—first, the cove- 
nant is too vague and indefinite to sustain a suit either in 
equity or at law; second, the instrument, if good at all, is 
only valid as a gift enter v/vos, and that it cannot be sustained 
as such a gift. Yet for any service rendered the plaintiffs 
on account of such covenant, they have their remedy either 
in assumpsit or case. 

The plaintiffs in error maintain that neither view of the 
court is sound; that the contract is not too vague and in- 
detinite to sustain a suit; that its meaning is simple, clearly 
expressed, and easily understood. It conveyed one-fourth 
part of his personal estate, consisting of debts and money 
due him in his several mercantile concerns, as well as some 
private debts. What is that one-fourth part worth, is the 
question; and this is a question of proof. If these parties 
had been partners on the terms of this contract, and the de- 
fendant had died, would the plaintiffs have lost their entire 
interest, because of the vagueness and indefiniteness of the 
contract? Could not a court ascertain by proof the value 
of one-fourth interest? For a court to hold the reverse of 
this is to stultify itself. The whole difficulty, if a difficulty 
there be, arises upon the proof. Shirly v. Long, 6 Raud., 636. 

2. Is this a gift which can be withdrawn, or is it a 
contract for valuable consideration? A contract under seal 
is to be for valuable consideration. Powell on Contracts, 
page 200; Plowd., 309. 

But here there is an express consideration. The plaintiffs 
were to assist in settling up, securing, and collecting the 
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debts, claims, &c.; not the one-fourth only, which they were 
to have, but the whole amount, the other three-fourths as 
well as the one-fourth. In many places where the defend- 
ant was interested in stores, a compensation of from fifteen 
to twenty-five per cent. for collecting would not have been 
excessive to any one; tlie business of collecting, after all 
the settlements were made, would be worth that sum. The 
bad debts and the good debts were both to be attended to. 
“ Anything, however trifling, to be done by the plaintiffs’ 
will be considerations sufficient whereon to ground an 
action.” Powell on Contracts, 206. ‘A consideration may 
arise by doing or permitting somewhat to be done to the 
prejudice or loss of one of the parties.”” Powell on Contracts, 
207. And here did not the plaintiffs sustain a loss? Did 
not they break up their business in Kanawha and move to 
Lewisburg? Were they not prejudiced by this, and did they 
not remain in Lewisburg for four long years, trying to exe- 
eute the contract? Is not this consideration enough to sus- 
tain a contract? Are they to be forever tantalized with 
hope, and at last to be told that the contract is worth noth- 
ing to them? 


W. W. Gordon for the defendant in error, 

Before proceeding to consider the character of the instru- 
ment upon which this action is founded, and the nature of 
the relief (if any) to which the plaintiffs are entitled, the at- 
tention of the court is respectfully asked to the case of //oque 
v. Beirne, decided fourteen years ago by the court of ap- 
peals of Virginia, at Lewisburg, the record of which case is 
now filed in the clerk’s office of this honorable court. By 
reference to the record in that case it will appear, that the 
plaintiffs here filed their bill in the circuit court of Green- 
brier, setting forth this instrument of writing, alleging that 
they had expended large sums in performing their part of 
this so-called agreement, in the execution of which they had 
been arrested by the defendant; and asking the court to 
render a decree for an account of the defendant’s personal 
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estate, and that he be compelled to pay over one-fourth part 
of said estate to the plaintiffs, or make compensation in 
damages therefor; with prayer for general relief. The cir- 
cuit court “dismissed the bill, without prejudice to any 
action at law which the plaintiffs might bring for damages.” 
The court of appeals simply affirmed the decree, without 
giving any reasons therefor, in consequence of a difference 
of opinion amongst the judges as to the ground of their 
decree. 

The present action of covenant was then brought upon 
this instrument, and we are now to enquire whether this 
action may be maintained. 

The first question which presents itself is, whether this 
instrument is in fact a covenant, or simply a gift, executory 
in its character, and consequently not liable to be asserted 
in a court either of law or equity. 

The meaning of this paper, like all others, must be gath- 
ered from its terms, and the evident intention of the party 
executing it. All the marks of a contract seem to be want- 
ing. The grantor Beirne says, “I give to my two nephews.” 
Here are no words indicating a contract inter partes. It is 
true that the word “gift” does not absolutely fix the char- 
acter of the instrument, if there are other words which can- 
not be reasonably construed without changing its character; 
but it is the unquestionable rule of law that the words used 
in their ordinary acceptation show the intention of the par- 
ties, and should generally affix the real character to the 
paper. A man is supposed to give, or to loan, or to lease, 
or to contract, according to his use of the one or the other 
of these words. 

But again, the reason of the gift is alleged: it is the “con- 
fidence he has in and the regard he has for his two nephews.” 
It is not a contract in consideration of services to be per- 
formed, but a gift in consideration of his feelings towards 
his blood relations. This seems to be the natural and in- 
evitable conclusion from the language used. It is true that 
in the next sentence are the terms upon which this gift is 
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to be consummated: the assistance of the Hogues was to be 
rendered in settling up the property out of which this bounty 
was to flow. The gift was intended plainly to be upon a 
good consideration, not a valuable one; and the services to be 
performed a mere step by which the grantor should be en- 
abled with certainty to carry out his charitable intention 
towards his nephews. 

The Hogues sign the paper as an acceptance of the gift 
and an assent to its terms. Had it been intended by either 
party as a contract, their names would most naturally have 
been embodied in the instrument. 

If it be true then that this was merely a promise to give, 
a simple executory gift, is this the foundation of an action ? 
The books are filled with authority to the effect that a gift 
must be’ perfected by delivery, or it is void, and passes 
neither the right of property nor the right to sue. 42 N. H., 
114; 33 Vt., 639; 23 N. Y., 69; 2 Grant, (Pa.) 157; 9 Ohio, 
(N. 8.) 74; 25 Barb., 505; 31 Me., 338,422; 7 B. Mon., 579; 
2 Johns., 53, (Ch. Kent.) 

In 7 Johns., 26, the court said, “a promise to give is revo- 
cable until delivery ;” and so in 18 Johns., 149, in which the 
court further say that “ natural love and affection are not 
sufficient to support such a promise.” In 20 Vt., 600, the 
court say, ‘“‘a mere agreement to give chattels or choses in ac- 
tion, without consideration, or what is no better, for natural 
love and affection, neither transfers property nor gives a right 
to sue to compel performance of the contract,” and “ however 
clear the intention to give, it is revocable so long as the 
donor controls the property.” 

Nor can it be said that the law in the case now under 
consideration is different, because the promise is under seal. 
In 35 Miss., 447, the court say, “however the rule may have 
been, it is now settled that delivery of possession is necessary 
to the validity of a gift, whether by parol or instrument of 
writing ;” and ‘no distinction has been recognized between 
the gift of personalty by parol or by deed,” and they cite 
as authority, 4 How., 216 (Ky.); Id, 745; 78. & M., 428; 34, 
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Miss., 385, and Haley and Brown, not reported. The ques- 
tion is elaborately considered in this case, 35 Miss., 447, and 
the attention of the court is especially invited to its exami- 
nation. 

In 7 Smedes & Marshall, 428, there was a deed of per- 
sonalty, yet the court held there must be delivery, though 
they further said in that case, that the execution and recor- 
dation of a deed with other circumstances might, perhaps, 
go tothe jury as evidence of delivery. 

So in 85 Ala., 628, where by sealed instrument, in con- 
sideration of natural love and affection, and for a nominal 
consideration of five dollars, there was a gift of money, 
without delivery, it was held not good as a gift inter vivos. 

It seems unnecessary to add authority to show that the 
old common law inflexibility which attached to a man’s 
scroll is no longer observed, in this country at least, so as to 
operate as a release from the necessity of making delivery 
essential to complete a gift, whether it be under seal or not. 
And, therefore, if we are right in construing the paper-wri- 
ting under consideration to be a gift, it being executory in 
its character, no right can accrue to the plaintiff under it, by 
which they may, in the language of the court before cited, 
sue to compel performance.” 

But whether this instrument be considered as an execu- 
tory gift, or a contract inter partes, we respectfully urge that 
the case of Hoque v. Beirne, above referred to, is conclusive 
against the right to maintain the present action; not perhaps 
that the decree might be used as a plea in bar, inasmuch as 
it is without prejudice to any action at law for damages, but 
we mean that the principles necessarily decided in that case 
go to the very foundation of this action. If the plaintiffs were 
entitled to any relief wnder this so-called contract, their remedy 
was unmistakably in a court of equity, and they were very 
properly advised by their counsel to apply to that forum, 
It is the well settled rule of courts of equity that where 
there is ground for them to take jurisdiction, they will pro- 
ceed to grant relief even where compensation should be had 
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indamages. 9 Cranch, 492. Now, nothing could be clearer 
than that a court of equity had jurisdiction of this case, if 
the plaintiffs were entitled to relief at all under this con- 
tract, and this upon two grounds. Ist. It provides for a 
partnership between the plaintiffs and the defendants. 2nd. 
To execute the contract, an account of the “several mercan- 
tile concerns,” was absolutely essential, and the bill asked 
for an account. No better grounds of jurisdiction could 
have been urged upon a court of equity than these. From 
their very inception they have assumed almost exclusive ju- 
risdiction of these two subjects, of partnerships and accounts, 
Indeed, their very existence well nigh grew out of the neces- 
sity for some machinery other than the jury trial, by which 
the complications growing out of partnerships and accounts 
might be unravelled. Although for reasons peculiar to its 
constitution, the chancery court might have refused to lend 
its aid to the plaintiffs to compel a specific performance; yet 
when the plaintiffs showed their right to be heard in that 
court by the indisputable necessity for an account, then the 
court must have gone on and administered reliefifany could 
be proper under this contract. After the plaintiffs had 
brought themselves fully within the jurisdiction of the equity 
court by showing the necessity for an account, that court 
could not have dismissed their bill, thus refusing them all 
benefit of the contract, except by deciding that the contract 
was null and entitled them to no relief. Had the bill only 
asked for specific performance, it might possibly have been 
dismissed, as before intimated, upon the ground that the re- 
lations of the parties or the inadequacy of consideration did 
not justify the interference of a court of equity. But the 
court having jurisdiction upon other grounds, the plaintiffs 


had a right to compensation in damages, if they were enti-. 


tled to anything under their contract; and the court of equity 
was peculiarly the proper forum for determining the ques- 
tion of damages. But it may be said on the other side, why 
did the court dismiss the bill “without prejudice to any ac- 
tion,” &c., if they necessarily decided in dismissing the bill 
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that this action would not lie at law? The reason it seems 
to us is plain, viz: The bill in that suit, like the declaration 
in this, was a sort of drag net. The allegations in the one, 
like the counts in the other, were as various as the colors of 
Joseph’s coat. Both allege, amongst other things, the great 
losses and costs to which: the plaintiffs were put in their ef- 
forts to fulfill their part of the contract. If then the bill had 
simply been dismissed and an action of assumpsit had been 
brought afterwards by the plaintiffs on account of their costs 
and labor in settling up those mercantile concerns, the decree 
might have been pleaded in bar of the action, because the 
same subject matter was in issue (in part) in the chancery 
suit. The equity court, in order to preserve that right, dis- 
missed the bill without prejudice, and turned the parties 
over to a court of law where their remedy was complete. 
For while, if the plaintiffs were entitled to recover anything 
under the contract, the necessity for an account would have 
entitled them to relief in equity, and the bill could not have 
been dismissed; yet if they were only entitled to recover for 
any costs incurred or labor expended in services to the de- 
fendant, then their remedy was complete in an action of 
assumpsit, and they were properly dismissed from the equity 
court “without prejudice”’ to any action at law which they 
might bring for damages, not in covenant, but in assumpsit. 
When those services were rendered, if ever, and whether 
barred by the statute of limitations or not, it was not the 
part of the court to enquire. They decided the law, and it 
was for counsel afterwards to determine the propriety of an 
action for those services. 

But even if we are wrong in considering this instrument 
as an executory gift, and if the court of appeals have not 
already virtually decided that no recovery can be had thereon 
at law as well as in equity, yet there is another objection to 
this action which is fatal to its maintenance; the contract is 
too vague and uncertain to be the subject of an action, be- 
cause no certain criterion is offered by which the damages 
for its breach may be ascertained. What is the measure of 
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damages under such a contract? If A agrees with B to 
build a house for 1,000 dollars, and fails to do so, the meas. 
ure of damages for A’s failure is.of course not the value of 
the house if built, but the difference between that value and 
the 1,000 dollars. This is the extent of A’s damage. So in 
this case; if the contract is in truth valid, and if Beirne has 
wholly and wrongfully failed to fulfill it on his part, the 
measure of damages would be, not the one-fourth part of 
his, B’s, estate, but the difference between the value of that 
one-fourth and value of the services which the plaintiffs were 
to render. Now, would it be possible for a jury to estimate 
that difference correctly so as to do justice to the parties? 
Two elements enter into this measure of damages, viz: 
First, the value of the defendant’s interests in his several 
mercantile concerns; and 2d, what would have been the value 
of the plaintiff’s services in settling up those ‘ concerns” 
had such services been rendered. 

What a task is here assigned to a jury! A court of chan- 
cery, with the aid of learned commissioners and masters, 
and after laborious examinations, lasting most frequently for 
months, and often for years, is enabled to settle the trans- 
actions of a “‘ mercantile concern,” and the imperative ne- 
cessity for its aid in these matters, as muchas any other thing, 
gave birth to these courts;.and yet a jury is called upon in 
this action to settle, not the transactions of one such concern, 
but ‘the several concerns,” perhaps many in number; but 
its labors are not confined to this hereulean, and, we may 
add, impossible task, but it is then to be called to wander 
amid the fields of speculation, and say how much would 
have been the value of services sufficient to “settle up” 
those several mercantile concerns had they been rendered 


by the plaintiffs. Such services, if properly performed, . 


would probably take the balance of the lifetime of the 
plaintiffs. 

The absurdity of a jury undertaking such a field of labor 
and of speculation combined, seems really to be monstrous. 
But for its actual existence in the present record, the bare 
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suggestion of offering such a case for adjudication in such 
aforum would seem to be ludicrous. No doubt, if this cause 
was sent back to be tried by a jury, they would undertake 
the task. They would decide, after a few hours or days ex- 
amination, what they could not, with the aid of the best com- 
missioners, properly decide in as many years. But where 
is the justice or the law in allowing any such proceeding? 
Is it not the duty of the court to hold as vague and indefi- 
nite a contract for which a jury cannot possibly arrive at 
any proper measure of damages? Or at all events, will it 
not hold that such a contract is not actionable in a court of 
law? The verdict of the jury upon such a trial could only 
be the wildest guess, upon loose and unsatisfactory evidence. 

For these reasons, it is respectfully submitted that the 
court below did not err in sustaining the demurrer to the 
plaintiffs’ declaration and giving judgment for the defendant. 


MaxweE.L., J. This was an action of covenant in the cir- 
euit court of Greenbrier county, brought by Andrew W. B. 
Hogue and William P. Hogue, against Patrick Beirne, on 
the following paper: 

“Tn consideration of the confidence I have in, and the re- 
gard I have for, my nephews, Andrew W. B. Hogue and 
William P. Hogue, I hereby give them one-fourth part of 
my personal estate, consisting of debts and money, due me 
in my several mercantile concerns, as well as some private 
debts; requiring however of them, the said Andrew W. B. 
Hogue and William P. Hogue, their attention and assistance 
with me in settling up, securing and collecting the debts, 
claims, &c., due and coming to me as aforesaid, &c. It is 
furthermore understood and agreed that, in the event of the 
death of Andrew W. B. Hogue, or William P. Hogue, then 
the survivor and myself are to have the sole management 
of his share, together with his own private estate, inherited 
from his father and mother, for the benefit of his heirs. 

In witness whereof, the parties mentioned above, bind them- 
selves, their heirs, &c., for the due performance of the above 
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arrangement, and have hereunto set their hand and seals 
this 7th day of January, 1848. 
‘“‘P, Berrye, [Seal.] 
“ Anp. W. B. Hoes, [Seal.] 
“Ww. P. Hoevez,” [Seal.] 

There was a demurrer to the declaration, and the ques- 
tion argued and presented for consideration is not, is the 
declaration good, but it is, can an action at law be maintained 
upon the paper? 

It will be seen on inspection of the paper that it is a very 
peculiar one. The cause was argued here with unusual earn- 
estness, and with great ability. 

No case, either ancient or modern, has been cited involy- 
ing the construction of any paper anything like this one, 
and since the argument, I have searched most diligently 
for one, but have failed to find it. 

It was stated in argument, however, by the counsel for 
the plaintiffs in error, and admitted to be true by the coun- 
sel for the defendant in error, that the same plaintiffs here- 
tofore filed their bill in equity against the same defendant 
to enforce specific execution of this supposed contract; that 
the bill was dismissed in the circuit court, but without preju- 
dice to any suit at law which might be brought; that the 
case was taken to the court of appeals at Lewisburg, where 
the judgment of the court below was affirmed. I have not 
been able to find the manuscript record in the cause, but 
there is an order in one of the order books here, which 
shows that a decree in a suit between these parties, in favor 
of the defendant, was affirmed by the court of appeals of 
Virginia, all the judges being present. It was stated during 
the argument of this case by the counsel for the plaintiffs 
in error, that no opinion of the court was given when that 


appeal was decided, for the reason that no two of the judges’ 


had the same reason for affirming the decree. These facts 
are not mentioned to have any influence on the result of the 
case now under consideration, but to indicate the difficulty 
that surrounds this paper. 
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The paper sued upon isadeed. The first clause of it is 
intended to be a deed of gift. The second clause is an in- 
dependent covenant in relation to the property intended to 
be given by the first clause, but dependant for its vitality on 
the validity of the gift in the first clause. The third clause 
is also an independant covenant in relation to the property 
intended to be given by the first clause, and some other 
property, but as it was not intended to take effect until after 
the death of one of the parties, it is not involved in this suit. 
The controversy in this case turns entirely on the construc- 
tion to be given to the first clause in the deed. 

The language of the first clause is: ‘‘In consideration of 
the confidence [ have in, and the regard I have for, my ne- 
phews, Andrew W. B. Hogue and William P. Hogue, I 
hereby give them one-fourth part of my personal estate, 
consisting of debts and money, due me in my several mer- 
cantile concerns, as well as some private debts.” It is es- 
sential to a gift, that it goes into effect at once and completely. 
If it regards the future, it is but a promise; and being a 
promise without consideration, it cannot be enforced and 
has no legal validity. 1 Parsons on Contracts, p. 234. 

Delivery, actual or constructive, is essential to the etal 
of every gift. 10., p. 234-6. 

A gift by deed is good between the parties if it goes into 
effect at once, without delivery, for the delivery of the deed 
answers the place of the delivery of the property, when the 
property is capable of actual delivery. 2 Rob. Prac., (new) 
490; Ewing v. Ewing, 2 Leigh, 337; Lrons v. Smallpiece, 2 
Barn. & Ald., 552; Brown v. Markham, 7 Taunton, 224; 2 
Eng. Com. L. Reports, 81; 2 Kent, 437; Hansom, &c., v. State, 
use Roby, 9 Gill, (Ind.,) 440; Butler v. Scofield, 4 Marshall, 

139; Dale v. Lincoln, 31 Maine, 422. 

The property mentioned in the deed is one-fourth part of 
certain personal estate, consisting of debts and money due 
the donor in several mercantile concerns, as well as some 
private debts. In other words, the property given, or at- 
tempted to be given, was one undivided fourth-part of cer- 
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tain choses in action. The most that the donees can be held 
to get under the deed, is an equitable title to one-undivided 
fourth-part of the personal property mentioned in the deed, 
and it is, therefore, not within the jurisdiction of a court of 
law to give any remedy in the premises, 

It is maintained, however, that the first clause of the deed 
is to be construed in connection with the second clause, and 
that the gift is to take effect when the money is collected on 
the various debts respectively. If this construction be the 
eorrect one, then it ceases to be a gift, and becomes an ex. 
ecutory contract, which would be void for want of consider- 
ation as well as want of mutuality. 

But the question will probably be asked, if the plaintiffs 
acquired an equitable title by the deed of gift to the property 
therein named, why was it that they were turned out of the 
court of appeals of Virginia without relief? 

The answer is, that a court of equity will not enforce a 
gift against a donor, nor will it enforce any other voluntary 
contract. 1 Parsons on Cont., p. 234-5; 1 Story’s Eq. Jur., § 
433; Antrobus v. Smith, 12 Vesey, 39. 

As no action at law can be maintained on the paper in 
question, the judgment of the court below, sustaining the 
demurrer to the declaration, was right, and should be af: 
firmed with damages and costs, 


Berkshire, President, and Moore, J., concurred. 


JUDGMENT AFFIRMED. 
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Charleston. 
Joun McSMirHer’s aDM’R vs. THomas L. FEAMSTER. 


January Term, 1871. 


1. The appellate court will not reverse a judgment for want of joinder to a 
plea of non-assumpsit. Code of W. Va., chap. 134, sec. 3. 


2, Assumpsit is brought against McS. to collect amount of a note assigned to 
F. by MtS. on the gtound that the obligor was insolvent when the note 
fell due. McS. alleges that the assignment was without recourse, and 
proved on the trial that there was a written contract, which was lost; 
that F. was to attend a certain sale of real estate belonging to the obligor, 
which sale was to take place under a decree of the circuit court, and 
make his money, but the witness could not remember the exact terms of 
the contract. McS. then offered to prove the value of the land, and that 
F. did not attend the sale. HELp: 


That if the contract had showed that the assignment was without 
recourse, then the contents thereof, it being lost, would have been 
_ admissible under the general issue. But the right of action on 
the contract could only be for unliquidated damages which could 

not be set off against the demand of the plaintiff in this action. 


Action of assumpsit, brought to March rules, 1866, in the 
circuit court of Greenbrier county. Judgmeut for plaintiff 
in October, 1869. 

The opinion of Judge Maxwell states the grounds of con- 
troversy. 

The administrator of McSmithee brought the case here 
for review, he having died pending the suit. 


Hon. N. Harrison, Judge of the circuit court of Green- 
brier, presided on the trial of the case. 


Price for the plaintiff in error. 
Vou. Iv. 43 
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Snyder for the defendant in error. 

The plaintiff in error has assigned three grounds of error 
for the reversal of the judgment of the circuit court, as fol- 
lows: 

First. “In refusing to hear the evidence offered by the 
defendant.” 

Second. “In giving judgment for the plaintiff;” and 

Third. Because, ‘There was no issue on the plea of non- 
assumpsit.”’ 

There is no foundation, in fact, for the third assignment; 
because there was an issue formally made on the plea of 
non-assumpsit, 

We think the case will fully justify us in assuming that if 
there is no error in the first ground assigned, then there can 
be none in the second; for if the court properly excluded the 
evidence offered by the defendant, the plaintiff was certainly 
entitled to judgment for his debt. 

Under the first assignment of error, upon which it is con- 
ceived the whole case depends, we shall consider, first, the 
sufficiency of the defendant’s special plea; second, the evi- 
dence offered to sustain said plea; and ¢hird, the proofs in 
reference to the general issue. 

We take it to be a well settled rule of law, that an appel- 
Jate court will not reverse a judgment for the plaintiff, when 
the plea of the defendant is so defective that a judgment 
could not be entered for the defendant on a verdict in his 
favor; nor would it reverse such judgment where the issue 
made by such plea was immaterial, and would entitle the 
plaintiff to judgment non obstante veredicto; for to do so, in 
either case, would be vain and futile. But by our statute, 
‘A party may avail himself of any error, appearing on the 
record, by which he is prejudiced, without excepting there- 
to.”’ Code, chapt. 131, § 9, p. 627. 

This plea alleges that the bond was assigned to the plain- 
tii! by McSmithee, in consideration of 500 dollars, and the 
further consideration and agreement, in writing, between 
the parties, that the defendant should attend to a certain 
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sale of property, whick Latrobe had advertised and requested 
his creditors to attend and make their money; that the 
plaintiff did not attend said sale, but had he done so he could 
have made his money, and by his negligence he lost his 
debt. This is the substance of the plea, and it is surely 
sui generis. 

If this plea is true, it is no answer to the action of the plain- 
tiff. It presents an immaterial issue. It contains no aver- 
ment that in the event the plaintiff should neglect to attend 
said sale, MeSmithee would be released as assignor of the 
bond ; and.if such was not the agreement, then, it was im- 
material to the defendant whether the plaintiff attended the 
sale or not, for in either event, his liability as assignor would 
be the same; nor does it aver that McSmithee, the assignor, 
sustained any damage by the plaintiff's failure to attend the 
sale, nor that any sale ever took place. Will the court sup- 
ply all these averments by mere implication? We think not. 

But, again, if this plea shows anything, which we claim 
it does not, it tends to set up an agreement entirely independ- 
ent of the written assignment endorsed on the bond, for the 
breach of which the defendant might have brought separate 
action against the plaintiff. The assignment is unqualified, 
and makes no reference to the written agreement here set 
up. The conditions of the two agreements are in no way 
dependent on each other, they are distinct and independ- 
ent, and each imposes a separate obligation, one upon the 
plaintiff, and the other upon the defendant. It is, however, 
conceded that by proper averments separate obligations 
growing out of the same contract or obligation, may be set 


off against each other under our statute of set-off; but this 


plea has none of the elements of such a defence. It does 
not aver damages, failure of consideration, or other ground 
of set-off; nor is it sworn to as the statute requires. It can- 
not, therefore, be sustained as a common law, nor as a stat- 
utory plea. Moreover, it sets up an agreement without any 
consideration, and cannot, on that account, be sustained. 
Second. Does the evidence offered by the defendant sustain 
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the plea? The only testimony offered, is the recollections 
of a single witness, who stated that at the time of the as- 
signment of the bond by McSmithee to the plaintiff, there 
was a written contract, drawn by the witness and signed by 
the plaintiff, (which had been lost or mislaid,) that the plain- 
tiff was to attend a certain sale of real estate, belonging to 
Latrobe, which was to take place under a decree of the 
court, to satisfy a balance of the purchase money due thereon, 
and make his money. 

This is the testimony by which the defendant attempts to 
set up a written agreement to exempt his intestate from all 
liability as assignor. Would any rational man enter into 
such agreement? for by its terms the plaintiff was to make 
his money at all hazards. It was, in eftect, taking the bond 
without recourse en the assignor; and if such was the in- 
tention, what was the necessity of such a contract; why not 
the bond assigned without recourse? If there was a con- 
tract, this is surely not all of it; it surely contained other 
stipulations which the witness must have forgotton. And 
it is no reflection on the witness to say that, fourteen years 
after the transaction, it would be almost impossible for him 
to give a correct and full statement of the terms and con- 
ditions of such a contract, and he does not profess to give 
anything more than its general import; he said he did not 
recollect its exact terms, ‘but that his recollection was only 
as to its general import; that he did not recollect what kind 
of a sale it was to be until after examining a decree in the 
clerk’s office, then he became satisfied it was a sale of real 
estate under the decree;”’ nor could he recollect the cireum- 
stances which transpired at the time the contract was 
written. 

Will the court set up this remarkable written contract by 
parol testimony, based upon the vague and unsatisfactory 
evidence of a single witness, who testifies as to his recollec- 
tions of the general import of a contract which he wrote 
fourteen years ago? Courts are always reluctant to admit 
parol evidence of the contents of written contracts, and the 
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reason is obvious. Contracts are written in order to pre- 
serve the memorial of what the contracting parties have 
prescribed for each other to do, and to make for themselves 
a fixed and immutable law, as to what has been agreed on. 
The writing preserves, unchanged, the matters entrusted to 
it, and expresses the intention of the parties by their own 
testimony, and the writing itself, is the only reliable evidence 
of the contract. In discussing the rule laid down in 1 Gr, 
on Ev., § 88, that ‘oral evidence cannot be substituted for 
any writing the existence of which is disputed and which 
is material to the issue between the parties,’ Lord Tenterden 
said: “I have always acted most strictly on the rule, that 
what is in writing should only be proved by the writing it- 
self. My experience has taught me the extreme danger of 
relying on the recollection of witnesses, however honest, as 
to contents of written instruments; they may be so easily 
mistaken, that I think the purposes of justice require the 
strict enforcement of the rule.” Vincent v. Cole, 1 M. & 
M., 258. 

Chief Justice Marshall, in reviewing a question almost 
identical with that presented in the case at bar, said: ‘* When 
a written contract is to be proved, not by itself, but by parol 
testimony, no vague uncertain recoliection concerning its 
stipulations ought to supply the place of the written instru- 
ment itself. The substance of the agreement ought to be proven 
satisfactorily ; and if that cannot be done, the party is in the 
condition of every other suitor in court who makes a claim 
which he cannot support. When parties reduce their con- 
tracts to writing, the obligations and rights of each are de- 
scribed and limited by the instrument itself. The safety 
which is expected from them would be much impaired, if 
they could be established upon uncertain and vague impres- 
sions.” Tuyloe v. Riggs, 1 Peters, 591-600. 

But, the proof is not only vague and unsatisfactory, it 
does not sustain the averments of the plea pleaded. The 
averment is that it was a “sale of property, which Latrobe 
had advertised and requested his creditors to attend; and the 
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proof is, that the plaintiff was to attend a certain “sale of 
real estate, belonging to said Latrobe, whieh sale was to take 
place under a decree of the circuit court, to satisfy a balance of the 
purchase money due thereon.” Can the court, by any implica- 
tion which contradicts the facts, hold that the sale referred 
to in the plea was the same sale that is referred to in the 
proof. The only similarity between the plea and the proof 
is, that neither allege any consideration for the agreement 
set up by the defendant. Patrick v. Horion, 3 West Vir- 
ginia R, 23. 

If, then, there was not sufficient evidence to identify and 
set up the agreement alleged in the plea, it would certainly 
have been useless and nugatory to have admitted evidence 
to show the breach of said agreement; and the only evidence 
offered by the defendant, and excluded by the court, was of 
this character. So we submit that there was no error in the 
first ground assigned by the plaintiff in error, that the court 
erred “in refusing to hear the evidence offered by the de- 
fendant.” 

Third. We claim it unnecessary to argue, whether or not, 
the evidence in this case could have been admitted under 
the general issue. Because, if the proof did not establish 
the agreement set up by the defendant, nor if its establish- 
ment were conceded, was the agreement of such a character 
as to exonerate the defendant’s intestate, in any event, from 
his liability as assignor, both of which propositions, we 
think, we have clearly demonstrated, then the same evi- 
dence could not avail the defendant under the general issue. 
The proof is too meagre, vague and uncertain to sustain the 
defense under any view of the pleadings. The defendant 
must fail in every aspect of the case. 


MaxweELL, J. The third ground assigned as cause of error 
is, that there was no issue upon the plea of non-assumpsit, 
and the court had no right to hear the cause until the issues 
had been made up. 

The record shows that the plea of non-assumpsit was 
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twice entered, once at the May term, 1860, and again at the 
September term, 1868, and that issue was made upon the 
plea entered first, which must have been overlooked by the 
plaintiffin error, when he prepared his assignment of errors. 

But if the assignment of error were true in point of fact, 
it would not be error for which the judgment could be re- 
versed. Code, p. 637, chapt. 134, § 3; Balt. ¢ O. R. R Co. 
v. Faulkner, infra. 

The first and second assignments of error relate to the re- 
fusal of the court to allow the defendant to prove the value 
of a certain tract of land, and that the plaintiff failed to at- 
tend the sale thereof. 

The suit was an action of assumpsit to recover the amount 
paid for a single bill, assigned by McSmithee to the plaintiff, 
on the ground that the obligor was insolvent at the time the 
said single bill became due and payable. The defendant in- 
sists that the assignment was without recourse, and to support 
his pretension proved on the trial, that at the time of the 
assignment of the said single bill, by the said McSmithee 
to the plaintiff, there was a written contract, (which the 
witness drew, signed by the plaintiff, which contract was 
lost and could not be produced at the trial;) that the plaintiff 
was to attend a certain sale of real estate belonging to the 
obligor, which sale was to take place under a decree of the 
circut court, to satisfy a balance of the purchase money due 
thereon, and make his money; but the witness could not re- 
collect the exact terms of the contract, but stated that he 
knew there was a contract to the effect set out above; that 
his recollection was only as to the general import of the 
contract, 

The defendant then offered to prove further the value of 
the land, and that the plaintiff did not attend the sale, but 
the court refused to hear the proof. 

If the proof had showed that the contract referred to was 
a contract, that the assignment was without recourse, then 
the contract, or as it was lost, evidence of its contents would 
have been admissible in evidence under the general issue. 
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The right of action on the contract could only be for 
unliquidated damages, which could not be set off against 
the demand of the plaintiff in the action. Webster v. Couch, 
6 Rand. 519. 

The judgment complained of will have to be affirmed, 
with damages and costs to the defendant error. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Charleston. 


ALFRED BucHANaN eé al. vs. ELuicott REYNOLDS ef uz. 


January Term, 1871. 


1. A deed given for a tract of land sold for non-payment of taxes, under 
chap. 37, Code of Va., 1860, which is held defective and not sufficient to 
show an outstanding title, because it does not appear on its face with 
sufficient certainty by whom the sale was made, nor that the land had, in 
fact, been assessed with taxes, nor for what year or years, nor the amount 
of the taxes with which it was charged, and for which it was sold. 


2. An instruction to the jury that the foregoing deed vested title in the 
alleged purchaser at the tax sale, held to be erroneous. 


3. A case in which there was no error in overruling a motion for a new trial 
based upon the affidavits of three of the jurors, as the grounds alleged 
in the affidavits were insufficient; they related to the view the jury had 
taken of the evidence in the case, 


This case was an action of ejectment in the circuit court 
of Kanawha county. Judgment for the defendants in 
June, 1866. It is substantially stated in the opinion of the 
President. 

The deed which is held insufficient to pass Jand sold for 
non-payment of taxes under the 37th chapter of Code of 
Virginia, 1860, is in the following language: 

‘‘This indenture, made this 29th day of April, 1865, be- 
tween John Slack, Recorder of the county of Kanawha, 
W. Va., of the first part, and G. M. Morrison, of the same 
county and State, of the second part, witnesseth : 

“That whereas at a public sale of delinquent lands in and 
for said county, then State of Virginia, at the front door of 
the court-house, on the 17th day of September, 1860, the 
county court being then in session, said lands having been 
returned delinquent and advertised for sale on that day by 
the Sheriff of said county, for the non-payment of taxes 
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and damages due thereon, in pursuance of the provisions of 
the 37th chapter of the Code of Virginia, there was offered 
for sale a certain tract of land, said to contain 3,7662% acres, 
delinquent in the name of James Hunter, James Humbird 
and J. P. Hale, situate on the waters of Rush creek, Davis 
ereek and Kanawha river, in sheriff’s receipt described as 
“steam mill lot” on Kanawha, in said county of Kanawha; 
and G. M. Morrison being the only bidder for said tract, 
became the purchaser thereof for the sum of 101 dollars 
and eight cents, being the whole amount of taxes and dam- 
ages due thereon, which said sum he paid to the sheriff, 
taking his receipt therefor, dated on the said 17th day of 
September, 1860; and whereas the said sheriff made out a 
full and accurate list of all his sales of delinquent lands 
made on said day, accompanied by the proper oath, as pre- 
scribed in the said 37th chapter of the Code of Virginia, 
which said list and oath were filed in the clerk’s office of 
said county, and in due time returned to the county court, 
and by said court certified to the auditor of the State; and 
whereas more than four years and a half have elapsed since 
said sale and purchase were made, and neither the owners 
nor others having redeemed or offered to redeem the Jand, 
as they could have done under the provisions of the said 
37th chapter of the Code of Virginia; and the said G. M. 
Morrison having recently, at his own costs and expense, had 
a plat and report of the said land, made by A. P. Sinnett, 
deputy surveyor for said Kanawha county, now West Vir- 
ginia, specifying the metes and bounds of said Jand, and 
the names aud owners of the adjoining tracts, and accompa- 
nied by the said sheriff's receipt, as part of said report, all 
of which clearly identify and locate said land; and the said 
plat and report having been submitted to the circuit court of 


said county, at its April term, 1865, Hon. Daniel H. Polsley, 


Judge, presiding, and the said court having ordered the 
same to be recorded in the recorder’s office of said county, 
and hereby referred to, together with the accompanying 
order, and all made part of this deed. And the said G. 
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M. Morrison, now being entitled to a deed of conveyance 
for said land under the provisions of the said 37th chapter 
of the Code of Virginia, and the 58th chapter of the Acts 
of the Legislature of West Virginia, at its first session, and 
passed October 7th, 1863: Now, therefore, this indenture 
witnesseth : 

“That for, and in consideration of the premises, and the 
farther consideration of one dollar in hand, paid to the 
party of the first part by the party of the second part, the 
receipt whereof is hereby acknowledged, the party of the 
first part doth hereby grant and convey to the said party of 
the second part all the aforesaid tract of land, with the ap- 
purtenances thereto belonging, more particularly bounded 
and described as follows, to wit:” &¢., ‘to have and to hold 
the said tract or parcel of land unto the said George M. 
Morrison, his heirs and assigns forever, and the said party 
of the first part doth warrant specially the land hereby con- 
veyed. 

“In testimony whereof, I, John Slack, Recorder in and 
for said county of Kanawha, have hereunto set my hand 
and seal the day and year first above written. 

“ Joun Stack, Recorder,” [Seal.] 

The plaintiffs offered the affidavits of three of the jurors 
in support of their motion for a new trial, one of whom 
stated that the jury were unanimously of opinion that the 
title to Morrison was of no value, and that their verdict was 
entirely based upon the deed of the Donnallys to the de- 
fendants; in the absence of this latter, their verdict would 
have been for the plaintiffs. Another one stated, that the 
foregoing statement was correct, with the further explana- 
tion that the counsel on both sides agreed that the deed from 
the Donnallys to Hunter, Hale and Humbird, was invalid. 
A third juror said the jury first took up the deed to Hunter 
and others, and decided that it was invalid, as it was not 
denied by the counsel for the defendants; that they also 
regarded the deed to Morrison as invalid, and based their 
verdict on the deed of the Donnallys to the defendants. 
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The foregoing, taken in connection with the opinion of 
the President, will, it is thought, make apparent the points 
at issue. 


The plaintiffs brought the case here for review. 


Hon. James W. Hoge, Judge of the circuit court of Ka- 
nawah county, presided on the trial of the case. 


Smith, Hedrick and Fitzhugh for the plaintiffs in error. 

The second instruction should not have been given to the 
jury. It submits to them the determination of two intricate 
questions of law: 1st, whether lands had been regularly, i. e, 
legally, sold by the sheriff; 2d, whether a deed had been 
obtained by Morrison, and recorded according to law. It 
was the province of the court to determine these questions, 
and not the jury. 

Was the sale by the sheriff regular and legal? The land 
delinquent for taxes was owned by James Hunter, John P. 
Hale and Jacob Humbird. In 1859, it was returned delin- 
quent as the land of Jas. Hunter, J. P. Haleand James Hum- 
brid—3,766% acres, amount of taxes, 52 dollars and 28 cents, 
For 1859, 2,510 71-80 acres are returned delinquent in the 
names of James Hunter and Jacob Humbird—taxes, 34 
dollars and 89 cents. The sheriff, without any authority of 
law, sells the title of James Hunter, John P. Hale and James 
Humbird, to pay taxes that were charged in part (52 dollars 
and 28 cents) to James Hunter, John P. Hale and James 
Humbird, and in part (34 dollars and 89 cents) to James 
Hunter and Jacob Humbird; thus selling, of his own mo- 
tion, the land of one set of owners for the delinquency of 
another set of owners. 

Jacob Humbird clearly had an interest in the land, but the 
sheriff’s memorandum of sale does not show that his inter- 
est was sold, but it does show that the land of John P. Hale 
and James Humbird was sold for taxes charged to, and due 
from, James Hunter and Jacob Itumbird only for the year 


1859, and for taxes due on 2,510 71-80 acres, the sheriff 
sold 3,766% acres. 











a 





COURT OF APPEALS OF WEST VIRGINIA. 685 





— 


Jan’y Term, Buchanan et al. vs. Reynolds et uz. 1871, 





But for 1858, William Steele & Co. were charged with 
and paid the taxes on 1,2814 acres, and John P. Hale, James 
Hunter and James Humbird were charged for 2,563 acres, 
or two-thirds of the whole, and for 1859, A. F. and Wm. 
Donnally are charged with 1,255, acres 71 poles, described as 
one-third of the 3,766% acres, and William Steele & Co. are 
also charged with what is evidently intended for one-third of 
the same lands, and they paid the taxes, as far as appears 
by the records. 

What title did Morrison acquire by his purchase? The 
deed, supposing John Slack to have been recorder of Ka- 
nawha county, which, by the by, is not proved, certainly 
did not vest him with the title of Jacob Humbird, because 
his title was not sold, nor with the joint title of James Hun- 
ter, John P. Hale and Jacob Humbird, because the title held 
by them jointly was not sold nor conveyed—but, according 
to the report of the sheriff, a joint title of James Hunter, 
John P. Hale and James Humbird, was sold. The sheriff 
sold the lands of James Hunter, J. P. Hale and James Hum- 
bird, for taxes due from James Hunter, and Jacob Humbird, 
and vice versa; was this a regular sale? See Code Virginia 
1860, Ch. 37, § 6. 

There was no proof that John Slack was the recorder. 
It is submitted that this is necessary. Flannegan v. Grim- 
met, et al., 10 Grat., 434 and 442-3. 

' The laws authorizing a sale for forfeiture, should be strictly 
pursued, if not literally. 

Where the statute under which a sale is made requires a 
thing to be done, or prescribes the form, time and manner 
of doing a thing, such thing must be done in the form and 
manner prescribed, or the title is invalid. And in this re- 
spect the statute must be strictly, if not literally pursued. 
Blackwell on Tax Titles, 310; Chandler v. Spear, 22 Vt. R., 
388. Great nicety has prevailed in relation to these titles, 
and the inverted maxim seems to have obtained, ut res magis 
pereat quam valeat. Spear v. Ditty,8 Vt. R.,419. See Blackwell 
on Tax Titles, 308; Hays v. Hanson, 12 N. H. R., 284; 
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Monk v. Jenkins, 2 Hill Ch. R., 12; Register v. Bryan, 2 
Hawk. R., 17; Culver v. Hayden, 1 Vt. R., 859; 9 Lou. R., 
546; Sharp v. Johnson, 4 Hill R., 99. 

It is laid down in Torry v. Milbury, 2 Pick. R., 64, and 
indersed by Sibley v. Smith, 2 Gibbs Mi. R., 498-9. “One 
rule is very plain and well settled, that all those measures 
which are intended for the security of the citizen, of in- 
suring an equality of taxation, and to enable every one to 
know for what polls and for what real and personal estate 
he is taxed, are conditions precedent, and if they are not 
observed, he is not legally taxed.” See Corwin v. Merritt, 3 
Barbour 8. C. R., 348; Atkins v. Kinman, 20 Wend. R., 249. 
The assessments made and the proceedings of the sheriffs 
in relation to the taxes in this ease, were irregular and ar- 
bitrary, did not insure the equality of taxation, or enable 

.the parties to know for what they were taxed. 

The deed, therefore, made by the recorder, or the person 
representing himself as recorder, is invalid, and vested ne 
title in Morrison for the land in controversy. 


Polsley and Swann for the defendant in error. 

Sec. 23, chapt. 87, Code 1860, page 221, provides that 
when the purchasers of real estate, sold for taxes, shall have 
obtained a deed, according to the six preceeding sections, 
such estate shall stand vested in him, as was vested in the 
party assessed with the taxes, &c., notwithstanding any ir- 
regularity in the proceedings, unless such irregularity ap- 
pears on the face of the proceedings, 

Now, the proceedings show that on the 12th day of Oeto- 
ber, 1857, the administrator of Andrew Donnally, deceased, 
sold and conveyed the land to James Hunter, John P. Hale 
and Jacob Humbird, and the next year, 1858, the land is 
correctly described as the land so conveyed by the administra- 


tor, and is transferred to, and assessed and charged on the 


commissioners’ books, to James Hunter, John P. Hale and 
James Humbird. The land is correctly described as in the 
deed, as ‘two-thirds of the steam-mill lot,” &¢., and as de- 
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rived from the administrator of Andrew Donnally, deceased. 
The grantors are also correctly described, and the names of 
all the grantors are correctly stated, except as to the Chris- 
fian name of Humbird, the surnames as toall are right. The 
sherift’s receipt to the purchaser, and also the list or return 
of the sheriff, also correctly described the land and the 
names of the owners, except as to the word James for Jacob; 
unless this is an @regularity, none is shown by the record. 
On the face of the proceedings, everything else, as to the 
year 1858, is regular and correct. 

The land was regularly assessed in 1858, as the land trans- 
ferred by Donnally’s administrator, to Hunter, Hale and 
Humbird. The tax was regularly charged to them; the tax 
was not paid. The true question is, was the entry on the 
commissioner’s books sufliciently detinite, and the descrip- 
tion of the land and of its owners, to inform them that their 
land was assessed and chargeable with the tax? It was the 
duty of the owners to see that their land was correctly en- 
tered on the commissioner’s books, and if they failed to do 
so, they ought not now to be allowed to take advantage of 
their own wrong or negligence. The commissioner’s books, 
the sheriff’s list or return of rea] estate, sold by him in Sep- 
tember, 1860, and his advertisement of the same; and also 
the sheriff’s receipt to the purchaser, all specifically de- 
scribe the land and the names of the owners, with sufficient 
accuracy. There is no irregulary in the proceedings, and 
none appears on the face of the deed. The land was legally 
assessed, it was delinquent, regularly sold, conveyed, and 
the title is now vested in the purchaser. The surveyor’s re- 
port, which is recorded, is a part of the deed, and supplies 
any omission in it. The extracts from the commissioner’s 
books given in evidence by the plaintiffs, tending to show 
that part of the land was taxed or charged to other persons, 
is irrelevent, and ought not to be admitted as evidence. 

The deed from the recorder to Morrison vested the title 
in him. That deed cannot be collaterally assailed in a suit 
to which he is not a party. The only proper resort of the 
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owner, when the land is assessed in a wrong name and sold 
and conveyed to the purchaser by deed, is to a court of 
equity, to have the deed set aside and cancelled. Young vs, 
Hopkins, 1 Munf., 419. Until set aside or cancelled in some 
proceeding to which Morrison is a party, his deed is an out- 
standing title paramount to the title of the plaintiffs, and 
also of Hunter, Hale and Humbird. That John Slack was 
the recorder of Kanawha county, sufficiently appears from 
the recitals in the deed and from the certificate of acknowl- 
edgment. 

The motion for a new trial was properly overruled. 2 
Tuck. Com., 305-6, and cases there cited. 

The court was clearly right not to grant a new trial upon 
the affidavits of three jurors. It is not proper to penetrate 
the jury, and get from individual members the reasons 
‘which brought them to their conclusions. If the practice 
is tolerated, no verdict will stand; and the courts, in the 
exercise of their discretion, will not favor this practice. 
There was no notice given that the three affidavits would 
be taken, and that was a surprise. The court cannot say 
that the reasons which may have influenced three of the 
jury worked injustice. 

These affidavits do not disclose any of the reasons for 
which new trials are properly granted. Tucker’s Com., 
305, 306. The court certifies that the three jurors did not 
correctly represent what they regarded the argument of 
counsel. The practice here asked to be introduced will in- 
crease tampering with jurors. 2. 1. & M., 318. 

New trials are not to be granted on affidavits of a part of 
the jury. 1H. &M., 385; 1 T.R., 11; 1 War., 79; Tidd’s 
Prac., 816; and the courts will rarely grant a new trial to 
a plaintiff in ejectment. 3 Ran., 477. 

Buchanan and West, before they purchased, were charge- 
able with notice of the defendants’ title and possession. 
Their deed was upon record, and they were in actual pos: 
session of the premises, claiming to be the owners. That 
possession was notice to the world of their actual rights 








“ 


d 
l 
l 
1 
t 
t 


—_— a 











COURT OF APPEALS OF WEST VIRGINIA. 689 





Jan’y Term, Buchanan et al. vs. Reynolds et uz. 1871. 





and of their nature and extent. 1 Smead & Marshall’s Ch. 
Rep., 338 to 343, and cases there cited. 

The defendants were in as purchasers from the adminis- 
trator, as well as from heirs-at-law of the testator. Buch- 
anan and West were subsequent purchasers from the same 
administrator, and stood in their shoes, 

As such purchasers the defendants were entitled to no- 
tice to quit, and a demand of the possession before suit 
brought, as much as if the administrators themselves had 
brought the suit. See 18th Grat., on page 505, and cases 
cited by the court, which fully sustains the doctrine. And 
finally, unless it shall appear from the whole record that 
the plaintiffs ought to have judgment, the court will give 
judgment against them, and there is no difference in this 
respect in au appellate court and the court of original ju- 
risdiction which gives the judgment in the first instance. 
Lebret v. Papillon, 4 East., 402, 405. 


BERKSHIRE, President. 

It appears that Andrew Donnally, in his lifetime, and at 
his death, was possessed, among other real estate, of two 
undivided thirds of a large tract of land in Kanawha coun- 
ty, containing five or six thousand acres, which formerly 
belonged to William Steele & Co., and was known as the 
“steam mill property.” 

One undivided third of said tract was conveyed to said 
Donnally by William Steele on the 14th of December, 1822, 
and the other by Adam and Richard Steele on the 12th of 
January, 1824. The remaining third of said tract had also 
been conveyed to said Donnally by Robert Steele and wife, 
but he subsequently conveyed it to John Lewis, who con- 
veyed it to Jacob English and George H. Warth. And the 
tract was afterwards partitioned, at their instance, and 
their third, amounting to 1,783} acres, assigned to them. 

Andrew Donnally died, perhaps, in 1850, having made 
and acknowledged his last will and testament, which was 
admitted to probate at the March term, 1850, of the county 

VoL. Iv. 44 
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court of Kanawha county; and the executors named in the 
will declining to qualify as such, administration with the 
will annexed was, at the same time, granted to Dryden 
Donnally and Andrew F. Donnally, who gave the required 
security and qualified accordingly. 

By the 10th clause of the will the executors are author- 
ized and required to sell certain real estate thereafter de- 
scribed, and including, among other tracts, the two-thirds 
of the steam mill property derived from the Steeles. 

In 1857 the administrators, Dryden and Andrew F. Don- 
nally, as such, and in exact conformity with the power 
vested in them by the will, conveyed the undivided two- 
thirds of said steam mill property, to James Hunter, John 
P. Hale and Jacob Humbird; and in 1865 they in like 
manner conveyed the same property to Alfred Buchanan 
and Charles W. West. In 1859 Dryden Donnally, Andrew 
F; Donnally, William Donnally, and Van Buren Donnally, 
all sons of the testator, Andrew Donnally, conveyed to the 
defendant, Ellicott Reynolds, in trust for his wife, Elizabeth 
Reynolds, twenty-five acres, (being the land now in contro- 
versy) of said steam mill property, who afterwards took 
possession of the same, and continued to hold the same, at 
the commencement of this suit. This suit, therefore, was 
instituted for the recovery of said twenty-five acres, so 
claimed by Reynolds and wife. 

The original count was filed at February rules, 1865, and 
is in the name of said Buchanan and West. At the June 
term, 1866, the plaintiffs, upon leave, and without objection, 
filed an additional count in the name of John P. Hale, James 
Hunter and Jacob Humbird; and at the same term the 
case was tried and resulted in a verdict and judgment for 
the defendants. 

The only question that it will be necessary to consider 
is that arising on the plaintiffs’ motion for a newtrial. All 
the facts proved in the case are certified and set out in the 
plaintiffs’ bill of exceptions. 

The legal title to the two-thirds of the steam mill prop- 
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erty, including the twenty-five acres in dispute, having 
been vested in the said Hunter, Hale and Humbird, by the 
deed of the administrators of Andrew Donnally, made in 
strict conformity to the provisions of his will, it follows 
that the defendants derived no title to the twenty-five acres 
by the deed from four of said Donnalley’s heirs; and it is, 
therefore, clear that the plaintiffs’ were entitled to recovery 
of the land, unless they were rightly defeated by the out- 
standing title in Morrison, which the defendants sought to 
set up against them, and for which purpose they introduced 
the deed from the said administrators to the said Hale, 
Hunter and Humbird, together with the deed of John 
Slack, as recorder of the county, to said Morrison for the 
same land, which it was claimed had been regularly re- 
turned delinquent and sold for the non-payment of the 
taxes charged against it for the years 1858 and 1859. The 
question, therefore, arises, is this deed sufficient, on its 
face, to vest any title to the land in Morrison the purchaser? 
Or, in other words, is it made to appear that the sale was 
made in conformity to the provisions of the law, authoriz- 
ing sales to be made of land for the non-payment of taxes? 
In Flanagan v. Grimmet and others, 10 Grat., 421, it was held 
that, under the act of 1814, which required only the “ cir- 
cumstances of the sale,’ to be recited in the deed from the 
sheriff to the purchaser of lands sold for the non-payment 
of taxes, it must appear on the face of the deed that the 
sale was made at the dime aud place prescribed for the sale 
of jands returned as delinquent, though it was xot neces- 
sary to recite therein all the steps (such as the advertise- 
ment of the officer of the time and place of sale, &c.,) 
which preceded such sale. That case, however, arose un- 
der the act of 1814. The sale in this case was made under 
the provisions of the thirty-seventh chapter of the Code 
of Virginia, 1860, page 217. The fourth section provides 
that the sales of delinquent lands shall be made at public 
auction, in front of the court-house of the county in which 
they lie, on the first day of the September or October 
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terms, of the county court of such county, “between the 
hours of ten in the morning and four in the evening”? of such 
day. And by the 5th section such sales may be adjourned 
from day to day, to be proceeded in between the hours aforesaid, 
until completed. The 17th section provides for the deed 
to be made by the clerk or deputy clerk to the purchaser, 
in which shall be “set forth all the circumstances appearing 
in the clerk’s office in relation to the sale.” And it is pro- 
vided by the 23d section that the grantee in such deed shall 
stand vested with all the estate that was vested in the part: 
assessed with the taxes, (on account whereof the sale was 
made) &c., “notwithstanding the irregularity of the pro- 
ceedings under which the grantee claims title, wiless such 
irregularity appears on the face of the proceedings.” 

Bringing the deed in question to these tests, it appears 
to- me to be incurably defective, and was not, therefore, 
sufficient to show an outstanding title in Morrison. 

It does not appear with suflicient certainty, I think, by 
whom the sale was made, nor that the land had, in fact, 
been assessed with taxes, nor for what year or years, nor 
the amount of taxes with which it was charged, and for 
which it was sold. 

I think, therefore, the court erred in overruling the 
plaintiffs’ motion for a new trial, upon the ground that the 
verdict of the jury was not sustained by the evidence; and 
also in giving the second instruction at the instance of the 
defendants. But, in my opinion, no error was committed 
in refusing a new trial upon the grounds alleged in the at- 
fidavits of the jurors. 

I think the judgment should be reversed, with costs to 
the appellants, the verdict set aside and a new trial awar- 
ded on the usual conditions. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Charleston. 
Tuomas M. Conner vs. Jomn A. FLESHMAN, FOR USE, XC. 


January Term, 1871. 


1. Where the plea of non est factum is sought to be made out on the grounds 
of the mutilation of the instrument, the question whether it has been 
mutilated is for the jury and not for the court, and it is proper to permit 
it to go to the jury without first requiring the plaintiff to explain the 
alteration apparent on its face. 


2. If no objection is made to the offering in evidence of a copy of a supposed 
bond sued on, without evidence of the loss or destruction of the original, 
on the trial below, it is too late to make the objection in the appellate 
court. 


3. Where a plea of non est factum seeks to avoid a written instrument on the 
a ’ . . . . . . J 
ground of alteration, it is proper for a copy of the paper as it was proved, 
by the defendant, to have been originally, to go to the jury to determine 
whether the original had been altered or not. 


4. F., for the use of S., brings a suit of debt against C. The declaration con- 
tains three counts; the first describes the instrument as a writing obliga- 
tory, the second as a note, and the third as a writing obligatory, profert 
of a copy of which is made, because the original has been altered by 
the erasure of the words “and seals,” without the knowledge or privity 
of F. or S., subsequent to the execution of the paper. Non est factum is 
pleaded, and the alteration is the grounds of the defense. It is proved 
on the trial that the alteration was made without the knowledge or con- 
sent of F. and S., or of C. Hep: 


That it was not error to instruct the jury that the plaintiff was entitled 
to recover, if they believed from the evidence, that the change of 
the instrument from a bond to a note was made after its execution, 
by or with the knowledge or consent of the defendant, or that it 
was not made by the obligee or assignee, or by their procurement. 


5. A judgment rendered in Jane, 1870, provides for the recovery of interest 
from 1866, which is held to be erroneous under sections 14 and 16, chap- 
ter 131, page 627, Code of West Virginia. But such error can be corrected 
in the court below by section 5 of chapter 134, and in this court by section 
6 of same chapter, and it is accordingly corrected. 
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This was an action of debt in the circuit court of Green- 
brier county, by John A. Fleshman, for the use of John H. 
Smoot, against Thos. M. Conner, brought to January rules, 
1867, claiming 400 dollars. A trial was had in December, 
1869, and verdict for the plaintiff. This verdict was set 
aside on motion of the defendant, and a new trial awarded, 
with leave to either of the parties to amend their pleadings. 
The amended declaration contained a demand for 600 dol- 
lars. The first count was for 200 dollars, on a sealed instru- 
ment, executed on the 24th of August, 1866; the second 
count was for 200 dollars, secured by a promissory note 
of like date, and the third count was for 200 dollars, the 
amount of a sealed instrument, a copy of which was shown 
to the court, “the original of which said writing obligatory, 
the said plaintiff cannot now produce to the court, because 
the words ‘and seal’ were erased from the body thereof, sub- 
sequent to its execution, by some party or parties, to the 
said plaintiff unknown, and who did the same, without his 
privity or consent,” the date of which was that heretofore 
mentioned, the remaining portion of the 600 dollars. 

A demurrer to the declaration was overruled. 

Four pleas were filed by the defendant. The first plea 
was non est factum. The second alleged that the instrument 
sued on, was executed in consideration of confederate money, 
and hence illegal, &c. The third plea, after craving oyer, 
alleged that there was fraud in the procurement of the in- 
strument, &c. As this plea seems to have been abandoned 
by the plaintiff in error, the defendant below, it is unneces- 
sary to notice it further. The fourth plea alleged, that after 
the defendant had sigued the supposed written instrument 
sued on, and while it was in the possession of the plaintiff, 
it was altered in a particular manner, by erasing the words 
‘and seal,” and aflixing a certain scroll or seal, by and near 
the defendant’s signature, without the knowledge or consent 
of the defendant, and that the erasure and affixing of the 
scroll were not made in correction of any mistake, &c., 
whereby, the written instrument was not the act of the de- 
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fendant, and from the time of the alteration thereof, it was 
void in law. 

Issue appears to have been joined on all the pleas, after 
objections to the filing thereof, made by the plaintiff, had 
been overruled. 

The jury found the following verdict: ‘We, the jury, 
find for the plaintiff the debt, in the declaration mentioned.” 

A motion was made to set aside the verdict and grant a 
new trial. The plaintiff released the sum of 400 dollars, 
with interest thereon, from the 24th of August, 1866, parcel 
of the debt demanded, “the said plaintiff having claimed on 
the trial, that the several counts of his declaration referred 
to but one and the same debt.” 

The court overruled the motion for a new trial, and ren- 
dered judgment for 200 dollars, with interest thereon, from 
the 24th day of August, 1866, on the 24th day of June, 1870. 

All the evidence which appears in the record, and the in- 
structions refused, as also the instructions given by the 
court, as they are set out in the bill of exceptions, are as 
follows: 

“The plaintiff offered in evidence to the jury a paper in the 
words and figures, viz: 

*1$200. | 

“On demand, for value received, I bind myself, hares, ad- 
ministrators or assigns, to pay unto J. A. Fleshman, the 
just and full some of two hundred dollars, fur value received 
of him. Given under my hand —— August 24th, 1866. 

“[ SEAL. |” 
[‘‘Stamp. ] Tuomas M. Conner. [ ; 

‘‘ ENDORSEMENT.—I assign the with — note to John H. 
Smoot, October 10th, 1866. J. A. FLESHMAN.” 

“Upon which paper there appears an erasure or oblitera- 
tion of the words ‘and seal’ immediately after the word 
‘hand’; that said erasue or obliteration seems to have been 
made by scratching the said words ‘and seal’ from said 
paper, so as to remove them effectually therefrom. And said 
paper further shows upon its face, that the second scroll op- 
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posite to which occurs the name of the defendant Conner, 
has been made with ink of a different color from that with 
which the paper was written and signed, but corresponding 
with the ink with which the assignment to Smoot was writ- 
ten as endorsed on said paper. To the reading of this paper 
as evidence, in support of said first count in the plaintiff’s 
declaration, the defendant objected, and the court sustained 
said objection, to which ruling of the court the plaintiff ex- 
cepted. The plaintiff then offered said paper in evidence 
under the second count of his said declaration, to which 
the defendant objected, but the court overruled said objec- 
tion, and permitted said paper to be read to the jury under 
the second count, whereupon the defendant excepted. The 
plaintiff then placed the defendant upon the stand as a wit- 
ness, who testified that the paper marked B, which is in 
the words and figures following, to wit: 

[** $200. ] 

**On demand, for value received, I bind myself, hares, ad- 
ministrators or assigns, to pay unto J. A. Fleshman, the 
just and full some of two hundred dollars, for value received 
of him. 

‘Given under my hand and seal, August 24th, 1866. 
**(A copy.) Tuomas M. Conner. [SEAL.],” 
was a correct copy of a bond, executed by him to the 
plaintiff, on the 24th day of August, 1866; that he did 
not know whether or not the paper marked A, the paper 
first above mentioned, had been signed by him or not; 
that he did not know whether he had ever seen the paper 
marked A; ihat the signature thereto looked like his signa- 
ture; that the paper B was a copy of the paper A, except 
that the words “and seal” appeared to have been erased 
from the body of the latter, and that there was no erasure 
in the paper, which he had executed to the plaintiff on the 
24th August, 1866, at the time of its execution. The plain- 
tiff then offered said papers, marked A. and B, in evidence 
to the jury, under the third count of his declaration, to the 
reading of the former of which the defendant objected, 
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which objection the court overruled; whereupon the de- 
fendant excepted. The plaintiff himself was then placed 
upon the stand, who testified that the paper B was a copy 
of the paper which had been executed to him by the defend- 
ant, on the 24th August, 1866, except as to the words ‘and 
seal,’ in the body thereof, as to which he could not testify 
positively, as he did not know whether they were in the 
original instrument or not; that the original paper was the 
paper A, but he could not say whether or not there were 
any erasures in the same when he received it; that he had 
never altered said paper, nor had it been altered with his 
knowledge or consent; that the signature thereto was the 
genuine signature of the defendant, who acknowledged on 
the former trial that it was his signature, and that he in- 
tended, when executing that paper, to execute his bond. 

“John H. Smoot, the assignee of the plaintiff, was then. 
placed by the plaintiff on the stand, who testified that he 
did not recollect in what condition the paper A was at the 
time of the assignment to him; that said paper had never 
been altered by him or by any other person, to his knowl- 
edge or with his consent; that it had been assigned to him 
for value by the plaintiff; that the signature thereto was the 
genuine signature of defendant, and that the defendant had 
admitted, on the former trial of this case, that he had exe- 
cuted said paper, and that in doing so, he intended to execute 
his bond. 

“The plaintiff then introduced Joel McPherson, who testi- 
fied that prior to the institution of this suit, he applied to 
the defendant for the payment of this paper marked A, the 
assignee having placed it in his hands for collection or suit; 
that his impression was that he showed defendant this pa- 
per when he did so, but as to this was not certain; that the 
defendant refused to pay the same, on the ground that 
he had offsets thereto, but that he did not set up any other 
defense against the same. And here the plaintiff rested in 
his case. 

“The defendant, in support of the issue upon his part, was 
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himself placed upon the stand, who testified that the paper 
executed by him on the 24th August, 1866, was an instru- 
ment under seal; that no alteration was made in said instru- 
ment at the time of its execution, nor had any been subse- 
quently made with his consent; that he read over said paper 
at the time he executed it; that his impression and belief 
was, that the paper he executed contained a provision that 
the amount due to him should be offset by certain claims 
which his father’s administrator had to pay, by reason of his 
father’s being the surety of the plaintiff in his bond as con- 
stable, and that when the said McPherson applied to him for 
the payment of the paper A, he did not present said paper 
to him.” 

And this being all the evidence offered under the plea of 
non est factum, the defendant, by his counsel, asked the court 

-to instruct the jury as follows: 

“The court permitted a paper in the words and figures fol. 
lowing, to be read as evidence to the jury, (paper A,) upon 
which paper there appears an erasure or obliteration of th« 
words ‘and seal,’ immediately after the word ‘hand; 
that said erasure or obliteration seems, from the appearance 
of the paper, to have been made by scraping the said words 
‘and seal’ from the paper, soas to remove them effectually 
from said paper. And the face of said paper further shows 
that the second scroll, opposite to which occurs the name of 
the defendant Conner, has been made with ink of a differ. 
ent color from that with which the paper was written and 
signed, but corresponding with the ink with which the as- 
signment to Smoot was written as endorsed on the saic¢ 
paper. The defendant then proved that there was no erasure 
or obliteration upon said paper, when it was executed and 
delivered to plaintiff by him, and that the said alteration 


was not afterwards made with the consent or knowledge of » 


the defendant; whereupon the defendant, by his counsel, 
asked the court to instruct the jury, that the alterations ap- 
pearing upon said paper, taken in connection with the proof 
set out in thisinstruction, of which facts they are to be judges, 
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whether they are proven or not, vitiated and rendered said 
instrument void, whether as a bond or promissory note, and 
that unless there is evidence, aside from said instrument, to 
sustain the plaintiff’s declaration, the jury must find for the 
defendant. 

“9d. And further, if the jury believe, from the evidence, 
that the obliteration and addition referred to in the foregoing 
instruction, was made after the execution and delivery of 
the said instrument to the plaintiff, then the said instrument 
is void, and cannot be regarded as either a bond or a promis- 
sory note. 

“3d. If the jury believe, from the evidence in the cause, 
that the words ‘and seal’ were once a part of the paper 
offered in evidence by the plaintiff, and that said words have 
been erased or obliterated since the execution and delivery 
of said paper by the defendant to the plaintiff, and without 
the defendant’s consent, that such erasure or obliteration is 
in law a material alteration in the instrument, and whether 
it was made by the plaintiff or a stranger, they must find 
for the defendant. 

“4th. And further, if the jury believe the instrument, re- 
ferred to in the above instruction, was in any manner altered 
since its execution and delivery by the plaintiff, or the bene- 
ficiary Smoot, or any other person by their procurement, 
whether the alteration is material or not, the jury must find 
for the defendant; and the instrument being in the legal and 
actual custody of the plaintiff and said Smoot, the legal pre- 
sumption is, that any alteration made in it, has been made 
by the plaintiff or said Smoot, or by the procurement of one, 
or both of them, and that unless they rebut that presump- 
tion by proof, showing that said alteration was innocently 
made, the jury must find for the defendant. 

“5th. If the jury believe, from the evidence in the cause, 
that a scroll, by way of seal, has been affixed to the instru- 
ment referred to in the above instructions, since the execu- 
tion and delivery thereof, then, unless they also believe, 
from the evidence in the case, that the scroll was affixed by 
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a stranger, or if not by a stranger, then that itwas innocenily 
added, they must find for the defendant; and if the scroll, on 
inspection by them, appears to be in a different ink from the 
body of the instrument, the presumption is that the alteration 
has been made since the execution and delivery thereof. 

“6th. If the jury believe, from the evidence in the cause, 
that any alteration, however slight, has been made in the in- 
strument, offered in evidence by the plaintiff, since the exe- 
cution and delivery thereof, and believe also, in addition to 
this, that such alteration was made by the obligee, his as- 
siguee, or by the procurement of either, or both, then they 
must find for the defendant, unless such alteration be proven 
to have been made innocently. 

“7th. If the jury find that the instrument offered in evi- 
dence by the plaintiff, has no validity as a bond, then the 
plaintiff cannot recover on it as a promissory note, and the 
verdict must be for the defendant. 

“8th. The court instructs the jury, that the plaintiff in this 
case cannot recover upon the first count in the declaration, 
which describes the instrument as a bond, because it is a 
note and not a bond; nor can he recover upon the second 
or third counts, if the jury believe, from the evidence, that 
at the time of the execution and delivery of the instrument 
it was a bond, under seal, and not a note, unless they 
should further believe, from the evidence, that the change 
of the instrument from a bond to a note was afterwards made 
by, or with the knowledge and consent of, the defendant.” 
The court refused these instructions, but instructed the jury 
as follows: 

“The court instructs the jury that the plaintiff cannot 
recover upon the second or third counts, if the jury believe, 
from the evidence, that at the time of the execution and de- 
livery of the instrument, it was a bond under seal, and not 
a note, unless they should further believe, from the evidence, 
that the change of the instrument from a bond to a note 
was afterwards made by, or with the knowledge and consent 
of, the defendant, or that it was not made by the obligee or 
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assignee, or by the procurement of one, or either of them.” 
The defendant brought the case here for review. 


Hon. J. M. McWhorter, judge of the circuit court of 
Greenbrier, presided on the trial of the case. 


Snyder for the plaintiff in error. 
Harris for the defendant in error. 


Maxwett, J. The first and second ground of error as- 
signed is, that the court erred in not passing upon the de- 
murrer to the declaration, and to each count thereof, 

The answer to this objection is, that the court aeted on 
the demurrer and overruled it, and properly so, as the dec- 
laration and each count thereof is good, 

The third ground of error assigned is, that it was error 
to permit the mutilated instrument to be read to the jury 
as evidence, without first requiring the plaintiff to explain 
the alteration apparent on its face. The question as to 
whether the instrument had been mutilated, was for the jury, 
and not for the court, so that the paper was properly admit- 
ted to go to the jury. The fourth error assigned is alleged 
to be in allowing the copy of a supposed bond to be read 
to the jury, without any evidence of the loss or destruction of 
the original. 

The answer to this is, that no objection was made at the 
trial, when the copy was given in evidence. If objection had 
been made it was proper, under the circumstances disclosed 
in the bill of exceptions, to give the copy in evidence. The 
copy was not offered as evidence in place of the original, but 
along with it, as a circumstance, to enable the jury to deter- 
mine whether the original had been altered or not. 

The fifth, sixth, and seventh causes of error assigned, are 
that the court erred in refusing to give the instructions 
asked for by the defendant, and in giving the instructions 
which were given. There was no objection or exception to 
the giving of the instructions which were given. 
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The defendant asked the court to give the jury eight or 
ten instructions, which were refused. Upon a careful ex. 
amination of them, it is apparent that no one of them states 
the law arising on the evidence before the jury correctly; 
and the instructions given by the court go further, and are 
a little stronger in favor of the defendant than they should be, 

The eighth objection is, that a motion made for a new 
trial was overruled. This objection is disposed of by the 
simple statement, that the facts proved on the trial are not 
in the record. 

In the last place it is insisted, that it was error to enter 
judgment upon a verdict which did not find the sum due, 
The verdict of the jury found for the plaintiff the debt in 
the declaration mentioned, which was 600 dollars. The plain- 
tiff released 400 dollars, and the judgment was for 200 dol- 
lars, the residue. 

This would seem to be a substantial compliance with the 
statute. But the judgment is for 200 dollars, with interest 
from the 24th day of August, 1866, when the verdict was 
rendered on the 24th day of June, 1870. This is not war- 
ranted by the Code, p. 627, § § 14, 16; but the error is one 
that can be corrected, on motion in the court below, accord- 
ing to section 5, chapter 134, of the Code, page 637, and 
can be corrected in this court, according to section six of 
the same chapter. . 

The judgment should be corrected here, so as to draw in- 
terest from the date of the verdict of the jury, June 24th, 
1870, and affirmed with damages and costs to the appellee. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Charleston. 


Tue CurticotHe Or, Company vs. JAMES N. Hatt ef al. 


January Term, 1871. 


No decree can be had against a party who is summoned as a garnishee in a 
suit in chancery, who is not made a party to the suit, and who does not 
appear and answer. 


This cause came from Wirt county. The bill of injunc- 
tion was filed at July rules, 1868, and the decree dissolving 
the same was rendered in November, 1869. 

The point on which the cause was decided, appears in 
Judge Maxwell’s opinion. 

The plaintiff appealed to this court. 


Hon. Geo. H. Loomis, judge of the circuit court of Wirt 
county, presided on the hearing of the cause. 


Sands for the appellant. 

The appellant insists that said decree was erroneous, and 
that the decree of March term, 1868, should have been set 
aside and annulled, so far as the same affects this appellant; 
because, this appellant was not made a party to said cause 
of Hall v. Rittenhouse, and there was no power in the court 
below to make a decree affecting its rights or interests. 

Formerly it was the rule that none are defendants against 
whom process is not prayed. In this State, and some others, 
the subpoena issues as a matter of course, and usually pre- 
cedes the filing of the bill, but unless the plaintiff, either in 
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the prayer for process, or by allegations in the bill, designates 
those who are made defendants, the error is fatal. The bill 
must state which of the parties named in it are defendants, 
1 Daniel’s Ch. P., p. 284; 2 Robinson’s Pr., p. 290; Elmen- 
dorf v. Delancy, 1 Hopkins’ Ch. R., p. 555, and other cases 
there cited. 

It is even error to decree in favor of a person not a party 
to the cause. Turner v. Turner’s adm’rs, 1 Grattan, page 4; 
See also Sheppard’s ex’ors v. Starke, 3 Munf., p. 29; Carring- 
ton v. Diddies, 8 Grattan, p. 260; Bank of Virginia v. Craige, 
6 Leigh, 399. 

The attachment law, sec. 11, chap. 151, Code of Virginia, 
edition of 1860, provides, that the person designated as be- 
ing indebted to the person against whom the claim is, shall 
be a defendant. 


“Stanton & Allison and Kdmision for the appellees. 

One complaint in the bill is, that the appellant (the gar- 
nishee) was not made a party defendant to the bill of the 
appellee. We think there was no error in this. Under the 
law of this State, a creditor of a non resident defendant 
may be made a defendant to an attachment proceeding in 
chancery, but he is not a necessary party defendant. He 
may be garnisheed in the same manner as though the suit 
was at law, as was done in this cause. We claim this from 
a construction of the entire chapter on attachments, but it 
is not free from doubt, and if we are wrong, we claim the 
decree was not void. The court had jurisdiction over Rit- 
tenhouse and his estate, and the garnishee being summoned, 
should have made the objection in that case. 


It is also alleged, that no notice was given the appellant, 


that a decree was sought against him. 


A garnishee is bound to watch his interests in the case, _ 


and to know what orders are made therein. They did not 
answer, and the evidence satisfying the court as to the in- 
debtedness of the garnishee, the order was therefore made. 
But if any objection could be made by the garnishee to this 
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finding of indebtedness, it was removed by the subsequent 
decree of the court below, made August 20th, 1869. 

By this decree the court simply declared the attachment 
effected a lien upon any money or property or funds of de- 
fendant Rittenhouse, in hands of the oil company, which 
was bound to answer, and the cause was continued for tes- 
timony as to the amount. It cannot be claimed that the 
appellant was not bound to know of the subsequent orders. 


MaxwELL, J. James N. Hall filed his bill, and sued out 
an attachment in equity, under the 11th section of chapter 
151, Code of Virginia, page 648, to recover a debt which he 
claimed to be due him from William Rittenhouse, an alleged 
non resident of the State. 

The bill alleges that Rittenhouse was indebted to the com- 
plainant a certain sum named in the bill, and alleges that 
The Chilicothe Oil Company was garnisheed, as being in- 
debted to Rittenhouse, but the said company was not made 
a party defendant to the bill. Such proceedings were had 
in the cause as that a decree was rendered in favor of the 
complainant, against Rittenhouse, for 710 dollars and 12 
cents, with interest and costs. And it was further ordered 
in the same decree that the complainant recover the same 
from The Chilicothe Oil Company, and that he have exeeu- 
tion therefor, which execution afterwards issued, and was 
levied by the sheriff on the property of the said company. 
After the execution was so levied, The Chilicothe Oil Com- 
pany obtained an injunction to restrain and perpetually en- 
join the said sheriff from selling under the same, and praying 
that the said decree might be reviewed, and so much of it 
set aside as applies to the said company. When the cause 
was heard, a decree was rendered affirming the decree ren- 
dered in the case of Hall v. Rittenhouse, and dissolving the 
injunction and dismissing the bill in this cause; and this is 
the decree appealed from. 

Several causes of error are assigned, but it is unnecessary 
to consider any of them except the one which suggests that 

VoL. Iv. 45 
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it was irregular to render a decree against the appellant in 
the case of Hall v. Rittenhouse, when it was not a party to 
said suit. It would be useless to waste time to attempt an 
argument, or to cite authority to prove that a decree ren- 
dered in a suit in chancery against a party not before the 
court, is a nullity. 

The decree complained of will therefore have to be re- 
versed, with costs to the appellant; and this court should 
enter a decree reinstating the injunction, and set aside the 
decree in the case of Hall v. Rittenhouse, so far as it is against 
the appellant, and perpetually enjoin all further proceedings, 
on any execution sued out against the appellant on the said 
decree. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Charleston. 
SyYpENSTRIKER ts. BEARD ef al. 


January Term, 1871. 


An appeal is terminated by operation of law, sec. 12, chap. 135, Code of West 
Virginia, when the appellant fails to file the record with the clerk of this 
court before the commencement of the second term after the appeal is 
perfected. 


No record having been furnished in this case, the details 
eannot be given. 


Maxwst1, J. A motion is made by the appellee to dis- 
miss this appeal, because the record has not been filed by 
the appellant with the clerk of this court, before the com- 
mencement of the second term of this court, held next after 
the appeal was perfected, as required by the 12th section of 
chapter 135 of the Code, page 641. The section provides 
that, if the appellant fails to file the record with the clerk 
before the commencement of the second term after the ap- 
peal is perfected, he shall be deemed to have abandoned his 
appeal, unless this court, for good cause shown, allow the 
same to be proceeded with. 

It is alleged by the counsel for the appellee, and stated 
by our clerk to be true, that no record of the appeal in this 
cause has been filed with him, but the counsel for the appel- 
lee has brought into this court a cepy of such record, from 
which it appears that the appeal was perfected before the 
commencement of the last term of this court. 

The appeal, therefore, terminated by operation of law, 
on the day before the commencement of the present term 
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of this court. This court cannot now dismiss the appeal or 
strike it from its docket, because it is not upon the docket, 
and no longer exists, either in law or fact. 

It is suggested that the clerk of the court below, without 
some order from this court, cannot issue execution on the 
judgment. It would be the duty of the clerk of the circuit 
court to issue execution, on being requested by the plaintiff, 
on any satisfactory evidence that the appeal is abandoned, 
and especially on the receipt of the official certificate of the 
clerk of this court, that the record was not filed with him 
by the appellant, as required by law. 

For the foregoing reasons, the motion is overruled. 


The other judges concurred. 


MOTION OVERRULED. 
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1871. 


Charleston, 


JOSEPH Barrett e/ al. vs. ALLEN M. SMITH. 
January Term, 1871. 


A notice to a constable and his sureties that intended to, but in fact does not 
contain an averment that the constable received or collected any money 
on the claims placed in his hands by the plaintiff for.collection, is fatally 
defective. 


Notice to constable and sureties, filed in the circuit court 
of Boone county, in Maw, 1866, as follows: 

“To H. G. Fips, former constable of Boone county, Joel 
E. Stollings, Joseph Barrett, Ezekiel S. Miller, Josph Ad- 
kins, survivors of themselves, and John Hill, deceased, as 
constable, given by you and your securities, bearing date on 
the 10th day of June, 1856: 

“Take notice, that on the first day of the May term of the 
circuit court of Boone county, I shall move said court to ren- 
der judgment against you, and each of you, for the sum of five 
hundred and sixty-five dollars and forty-three cents (565.43), 
with interest thereon, at the rate of fifteen per cent. per an- 
num, from the first day of October, 1859, till paid, subject 
to a credit for about sixty dollars, balance on a horse, re- 
ceipted for on the 17th of February, 1859, or about that 
time, with the interest, as aforesaid, on the balance, being 
the balance on the amount of claims placed in his hands on 
the 18th day of August, 1856, for collection as constable as 
aforesaid, and which he has failed, and still fails, to pay 
over, as will fully appear by an acknowledgment in writing, 
signed by the said H, G. Fips, in his official character, bear- 








710 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Barrett et al. vs. Smith. 1871, 





ing date the 7th day of April, 1859, which is herewith filed, 
as well as a copy of the original claims receipted for on 
18th August, 1856, by said H. G. Fips, constable of Boone 
county, as aforesaid, which balance, after all credits, money, 
receipts, &c., of every kind, is five hundred and sixty-five 
dollars and forty-three cents (565.43), with the interest, as 
aforesaid, subject to receipt of February, 1859, as aforesaid, 
and all errors, if any, to be corrected by agreement of the 
7th of April, 1859, this, the 10th day of May, 1866. 
“A, M. Smita.” 

The notice was not served upon the constable, but upon 
the sureties, who moved to quash it, at May term, 1866. 
The motion to quash was overruled, and judgment given 
against the defendants for the amount claimed in the notice. 

The defendants brought the case here for review. 


Hon. William L. Hindman, judge of the circuit court of 
Boone county, presided on the trial of the ease. 


Lee and Ferguson for the plaintiffs in error. 
T. B. Swann for the defendant in error. 


MaxweELL, J. This was a notice against Fips, former con- 
stable of Boone county, and his sureties, for the failure of 
the said constable to pay over money. 

The notice was not served on the constable, but on his 
sureties only, who appeared, and moved to quash it for in- 
sufficiency upon the face thereof. 

The court overruled the motion to quash, and upon hear- 
ing such evidence as was offered, rendered a judgment against 
the defendants. 

The first cause of error assigned here is, that the court 
erred in not quashing the notice. 

The notice is intended to be for a failure of the constable 
to pay over money, received by him on claims, placed in 
his hands to be warranted for, but the notice contains no 
averment, nor any equivalent for such averment, that the 
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constable received or collected any money or claims, placed 
| in his hands by the plaintiff for collection. 

The notice is, therefore, fatally defective, and should have 
been quashed. 


The notice is also insufficient for several other reasons, 
but it is not necessary to refer to them, as this defect is fatal. 
The judgment complained of will have to be reversed, at 
the costs of the defendant in error, and the notice quashed. 


The remaining members of the court concurred. 


JUDGMENT REVERSED. 
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Charleston. 


ANpDREW H. Beacu vs. FRANKENBERGER AND May. 


January Term, 1871. 


A cellar is excavated and building erected over it, fronting on a street in 
Charleston, in 1835. In 1862 the building is burned. In 1866 the de- 
fendants purchase the lot; in 1867 the corporate authorities of C. widened 
the street so as to embrace about six feet of the front of the cellar, in 
which the defendants appear to have acquiesced. In 1868, the plaintiff, 
B., after night, fell into the cellar and sustained injuries, for which he 
brought suit for damages against the defendants, F. and M. The declar- 
ation alleges that the defendants made and dug the cellar. HELD: 


I. It is not necessary that a street, or portion of a street, should be 
dedicated to the use of the public by deed or due process of law; 
it may be done by use and occupation on the one side, and acqui- 
escence on the other. 


II. The cellar being excavated at the time the authorities widened the 
street, the town alone would be liable for accidents, unless it should 
appear that the defendants did something to continue the cellar 
there, such as using it as an entrance to the basement of their buil- 
ding, subsequently erected, or something of that sort, of which fact 
nothing appears in the evidence. 


III. It was not error to instruct the jury that the plaintiff could not 
recover under his declaration, if they believed that the cellar was 
dug when the defendants purchased the lot. 


Declaration in trespass on the case filed in the circuit 
court of Kanawha county, in February, 1869. A judgment’ 
for the defendants was rendered in April, 1870. 

The declaration alleged that the defendants made and 
dug a cellar on a certain lot, &c. The proofs showed that 
the defendants purchased the lot in 1866, when the cellar 
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had been excavated in 1835, and a building erected thereon 
was burned in 1862. 

The opinion of Judge Maxwell contains the substance of 
the evidence embraced in the bill of exceptions, and also 
the instructions asked and refused, as well as those given. 

The plaintiff, Beach, brought the case here for review. 


Hon. James W. Hoge, Judge of the circuit court of Ka- 
nawah county, presided on the trial of the case. 


T. B. Swann and Cracraft for the plaintiff in error. 

The occupier of a house is bound to rail in the area, and 
if an accident happens, it is no defense that the premises 
had been in the same situation for many years before the 
defendant came into possession. 2 Chitty on Pleadings, 599, 
and note, and 598; 3 Camp., 398. 

The owner of real estate is responsible for nuisances. 2 
Denio, 433; 2 Black., 420; 2 Rob. Prac., (new), 547; 4 De- 
nio, 464; 2 Rob. Prac., (new), 557-60. 

Notice of the nuisance to devisee or grantee only neces- 
sary in special cases of private nuisances, which have existed 
by consent or any acquiescence. Penrobbock’s case, 3 Rep.; 
Coke, 205; 2 Rob. Prac., (new), 547. 

If Beach had sued the corporation in the first instance, 
the corporation could recover back of Frankenberger and 
May. 2 Black., 420. 

The town ordinance did not change the liability of the 
owners of the lot, because it did not change the ownership 
of property. The title cannot be in two persons at the 
same time. The legal ownership determines the liability. 
Ses. Acts, 1867, p. 155-9; Code of W. Va., 260. 


Smith & Knight for the defendants in error. 

The first instruction asked for by the plaintiff was clearly 
wrong. Ifthe corporation assumed control of the premises 
by an ordinance, and occupied the same, or prevented the 
defendants from occupying the premises, and the defendants 
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acquiesced iu and consented to the action of the corporation, 
the defendants are not liable. Third parties cannot inquire 
whether the defendants legally parted with the possession 
and control of the premises; that is a matter solely between 
the defendants and the corporation. 

The second instruction asked for by the plaintiff is also 
wrong. It is too general to meet the circumstances of the 
case. It would have compelled the jury to have disregarded 
two points in the defense. First, that the plaintiff could not 
recover on his pleadings, unless he proved that the defend- 
ants excavated, as well as continued the cellar complained 
of; and second, that the corporation of Charleston had as- 
sumed control and possession of the premises where the 
plaintiff was injured. 

The first instruction for defendants was right. The plain- 
tiff alleges, in every count in his declaration, that the de- 
fendants dug and continued the cellar complained of. It is 
one allegation, and cannot be separated or divided, and the 
plaintiff must prove it, as alleged. 

The form of pleadings for injuries received by the erec- 
tion of a nuisance, is not the same as for continuing a nui- 
sance, and they cannot be joined in the same count, or if 
joined, must be so proved. See 2 Chitty’s Pleadings, page 
770, and note; Plumer v. Harper, 3 N. H. Reports, page 88; 
Pillsbury v. Moore, 44 Me. Reports, page 156. A recovery 
in an action for continuing a nuisance would be no bar to 4 
suit for its erection, and vice versa. 

The second and third instructions of defendants are cleai 
propositions of law; defendants did not place or erect ob: 
structions in the highway, and if the corporation assumec 
control and possession of premises where obstructions al- 
ready existed, and dedicated them to the public use, the cor. 
poration, if anybody, is liable, and the corporation alone. 

There is no liability upon the defendants under any cir- 
cumstances in this case. If the cellar was not in the public 
street, the defendants were not liable, See Comyns’ Digest. 
vol, 1, p. 294, under title of ‘‘ Actions of Trespass on the 
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Case for Nuisance?’ Harlow v. Humiston,6 Cowen, p. 189. If 
the cellar was in the public street, it was not put there by de- 
fendants, but was there by reason of the ordinance of Sep- 
tember, 1867, extending the street over the cellar. There 
is no other proof in the case, that the cellar intruded upon 
the public highway in the least. 

The demurrer to the plaintiff’s amended count to his dec- 
laration should have been sustained, because it does not al- 
lege that the obstruction complained of was in the street, 
or intruded upon the public domain, but only alleges that it 
was in the defendant’s lot, next to, and bordering upon the 
street. This sets forth no cause of action. See authorities 
before cited. 

The authority cited by the plaintiff, that defendants 
must fence in their “area,” has no application to this case. 
The term “area” is a techninal one in architecture, and 
means the excavation in the side-walk of a street, for the 
purpose of access to the basement of the building erected 
thereon, and does not refer to the surface of a lot. 


MaxweELL, J. This was an action of trespass on the case 
by Beach against Frankenberger and May, to recover dam- 
ages, caused by the plaintiff falling into the cellar of the de- 
fendants. 

The declaration, as amended, contains three counts; to 
which and to each count thereof there was a demurrer, 
which was afterwards withdrawn by the defendants, aud the 
plea of not guilty entered, on which issue was joined. 

Afterwards there was a jury trial, resulting in a verdict 
and judgment for the defendants. 

A motion was made for a new trial, which was overruled, 
but there is no bill of exceptions to the opinion of the 
court, refusing the new trial asked. 

The only questions for consideration and determination 
here, arise on the instructions, either given or refused to be 
given by the court to the jury on the trial. 

It appears, from the bill of exceptions, that the plaintiff 
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gave in evidence to the jury, a deed from Ellen McFarland 
to the defendants, Frankenberger and May, conveying to 
them the title to a certain lot of ground, situated in the 
town of Charleston, on Main or Front street, and on the 
side of said street, furthest from the Kanawha river; to 
which she derived title, as one of the heirs of James C, 
McFarland, deceased; which deed bears date on the 12th 
day of June, 1866. It further appears, from the bill of excep- 
tions, that it was proved that this lot is situated upon one of 
the main streets in Charleston, West Virginia; that there 
was an old cellar upon this lot; that in 1835, a large tavern 
house was built upon the lot with the cellar, which was dug 
then; that the house was burned down in 1862, leaving the 
cellar uncovered, in which condition it remained up to 1868, 
when the plaintiff fell into the cellar about nine o’clock at 
night, in November of that year, from which fall he sus- 
tained severe injuries, for which he brought this suit; that 
the cellar was some forty to fifty feet long, twelve feet wide, 
and from four to seven feet deep, at the time of the fall, 
and was separated from the pavement on the side north 
of the street, in the town of Charleston, by a rock wall, ex- 
tending from the foundation all around the cellar and en- 
closing the same, and on the side next the street, the rock 
wall was raised twelve inches above the level of the walk, 
and was twelve to eighteen inches wide. An ordinance of 
the town of Charleston, passed September 16th, 1867, was 
in evidence, as follows: 

“Ordinance No, 33. Be it ordained, that hereafter all 
buildings, fences, erections and structures, hereafter erected 
or constructed on the northeast side of Front street, of the 
town of Charleston, shall be so erected and constructed, 
that there shall be at least sixty feet between said buildings 


fences, erections and structures, and the top or summit of: 


the river bank; and it shall also be unlawful for any person 
or persons to erect, within the said town, any building or 
other structure, within one hundred feet of any other build- 
ing, the object or purpose of which shall be to keep or 
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deposit powder, hey, or other combustible article or material, 
and use the same for such purpose, unless the same shall 
be erected on some public street thereof, accessible by en- 
gine, horse, &c., and in that event, a certificate from a ma- 
jority of the fire wardens of said town must be first had, ad- 
dressed to the common council thereof, stating that in their 
judgment, no damage or harm can result by the erection of 
such building or buildings, and permission given in writing 
for the erection of such proposed building, by the unani- 
mous action of the common council of the town of Charles- 
ton; and any such building or other structure that shall here- 
after be erected and used for the purpose aforesaid, may be 
taken down by the authorities of said town, and the costs 
and charges incurred in doing the same, shall be charged 
to, and paid by, the person or persons who shall have erected 
the same, and a fine, not to exceed $25 per day, be imposed 
on such person or persons, for each and every day such 
building shall be permitted to stand, by the person or per- 
sons aforesaid, after having received forty-eight (48) hours’ 
notice from the mayor of said town to remove the same, 
and shall be enforced by imprisonment or otherwise. 

“ A copy—Teste: W. A. Kewrey, Recorder.” 

{t was proven, that in 1835, the legal title to the lot was 
in J. C. McFarland. That he died, in 1863, and in the di- 
vision of his estate among his heirs, it was granted by proper 
deed to Ellen McFarland, who conveyed it to defendants as 
aforesaid. That part of the cellar, into which the plaintiff 
fell, was upon the side of the street opposite from the river 
bank, but within 60 feet from the top of the bank. It was 
also proven, that shortly after the ordinance, before referred 
to was passed, and before the plaintiff received the injury 
complained of, the defendant, by order of the sergeant and 
mayor of the corporation of Charleston, moved back a meat 
shop, sitting over an adjacent cellar, on the same lot with the 
one complained of, and equally distant from the street, six 
feet from the front wall of said cellar, to the line prescribed in 
said ordinance, and that since the injury complained of, the 
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defendants have also erected a store-house on the cellar com- 
plained of, upon the line prescribed in said ordinance, which 
is six feet back from the front wall of said cellar, over 
which the plaintiff fell. ; 

It was also proved by the defendants, that the sidewalk 
along the street where the plaintiff fell into said cellar, was 
then twelve feet eight inches in width, from the outer line 
of said cellar wall to the curbstone of the street, and that 
said cellar wall over which the plaintiff fell, was from four 
to five feet further back from the street than the front of 
the next building below, on the same street, but the same 
distance as the walk above. 

The plaintiff proved that said sidewalk in front of said 
cellar, was from eight to ten feet in width at the time of the 
injury, and that there was a paved space eight feet deep be- 
tween the two cellars, and adjoining the said walk. 

Upon the close of the argument, plaintiff asked the court 
to give the jury two instructions in the words and figures 
following: 

“ist. Before the jury can determine the premises where 
this accident took place, belonged to the town of Charles- 
ton and was under its control, they must be satisfied by the 
evidence, that it had been either conveyed to said corpora- 
tion by deed from the defendants or their grantors, or that 
the town had come in possession of the same, by the pro- 
cess of the. law. 

“2d. Ifthe jury believe, from the evidence, that the cellar 
was a nuisance, and was either made or continued by the 
defendants, and the plaintiff sustained the injury complained 
of, through no fault or negligence on his part, they should 
tind for the plaintifh”’ 

And the defendants asked the court to give to the jury 
these instructions, in the words and figures following, to wit: 

“1. If the jury believe from the evidence, that the cellar or 
hole in which it is alleged the plaintiff fell and was injured, 
was made by the owner of the Jot, James C. McFarland, 
over which he built a tavern house which was burned, and 











71, 


m- 
ch 
er 


as 
ne 
at 
ur 
of 
1e 


—_— ee OC wy 








COURT OF APPEALS OF WEST VIRGINIA. 719 





Jan’y Term, Beach vs. Frankenberger & May. 1871. 





thereby exposed the cellar or hole, in September, 1862, and 
so continued so exposed until his death, when one of the 
heirs to whom it was allotted, in 1866 sold it to the defen- 
dants, in the same condition it was at the time the plaintiff 
was injured, then the plaintiff cannot recover under the 
declaration in the case. 

‘<2. If the jury believe from the evidence, that after the ex- 
cavation of the cellar described in plaintiff’s declaration, 
and before the injuries complained of therein, the corpora- 
tion of the town of Charleston, by an ordinance duly passed, 
widened the public street in front of said cellar so as to em- 
brace some six or seven feet of the front part of said cellar, 
to which widening the defendants assented or acquiesced, 
and if they futher believe from the evidence, that the 
plaintiff fell into that portion of said cellar, so embraced in 
the public street by the ordinance aforesaid, they must find 
for the defendants. 

‘3. If the jury believe from the evidence, that the defen- 
dants were prohibited by an ordinance of the corporation 
of Charleston, in force before and at the time of the inju- 
ries complained of in plaintiff’s declaration, from building 
a fence in front of the cellar described in plaintiff’s deciar- 
ation, and that the defendants assented to, or acquiesced in, 
said ordinance, and that the plaintiff. fell into that portion 
of said cellar which the defendants were prohibited from 
fencing as aforesaid, they must find for the defendants.” 

The court refused to give the instructions asked for by 
the plaintiff, but gave those asked for by the defendants, 
and the exception was for that cause. 

The first instruction asked for by the plaintiff is errone- 
ous, in this, that it supposes a street, or portion of a street, 
cannot be dedicated to the public only by deed, or due pro- 
cess of law, whereas, it may be done by use and occupation 
on the one side, and acquiescence on the other. 

The second instruction asked by the plaintiff is not correct, 
when applied to the circumstances of this case. The ten- 
dency of the evidence is, that the cellar was there before 
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and at the time the town widened the street at that place, 
and the town alone would be liable for accidents, unless it 
should appear that the defendants did something to continue 
the cellar there, such as using it as an entrance to the base- 
ment of their building, or something of that sort, and there 
is no evidence tending to show this state of facts; so that 
the instruction was not pertinent to the case, and properly 
refused. 

There is nothing in any one of the instructions given by 
the court, to the prejudice of the plaintiff, according to the 
tendency of the evidence certified in the bill of exceptions. 

As no error is apparent in the record, the judgment com- 
plained of will have to be affirmed, with damages and costs 
to the defendants in error. : 


The other Judges concurred. 


JUDGMENT AFFIRMED. 
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Charleston, 
CoMMONWEALTH, USE OF Brown, vs. JAMES H. Fry et al. 


January Term, 1871. 


1. Where the condition of a bond provides for a single act to be done, the 
breach is well assigned in a declaration if it be in the words of the con- 
dition, or words which impert the same thing. But where the condition 
of the bond requires many things, the omission of any one of which 
would constitute a breach, a particular breach should be specified in the 
assignment, 

2. The assignment of breaches is the essence of the action on a sheriff’s bond. 
The breach must be stated according to the facts, and with certainty and 
particularity, that the defendants may know what they are called upon 
to answer. 

3. In an action on asheriff’s bond for failure to levy an attachment in a suit, 
the declaration must aver directly that a judgment was obtained in the 
suit, and the amount thereof; also that the property on which the sheriff 
was required to levy, was of some value, and that by reason of the failure 
to make a levy, the plaintiff sustains damages. 

4. The process of attachment issued from the courts of this State, against the 
owners of steamboats navigating its waters, can be levied on such boats, 
and the courts have jurisdiction in such cases. 


This case came from Kanawha county. 

The case was determined here upon a demurrer to the 
declaration, and the questions arising therein appear in the 
opinion of Judge Maxwell. 


Smith and Knight for the plaintiffs in error. 

There was a demurrer to the declaration and each assign- 
ment of breaches, which was overruled. The assignments 
of breaches are bad. 

Ist. They do not allege that Brown executed a bond for 


VoL. Iv. 46 
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the attachment, with approved security. It might have been 
good and suflicient security in the estimation of the plain- 
tiff, but the law required that it should be security, approved 
by the clerk or justice issuing the summons. The plaintiff 
in his declaration must make out a cause of action, and no 
cause of action was made, unless he made the allegation 
that a bond was executed with security, approved by the 
clerk. The allegation that the bond was executed with good 
and sufficient security, is not enough. 

2d. They do not allege that the plaintiff ever obtained 
judgment against the Montgomerys. It might be inferred 
from the language of the declaration, that such a judgment 
was obtained, but inference will notdo. The direct allega- 
tion should be made, and the allegation should show the 
amount of the judgment. 

3d. The last assignment of breaches alleges that, deputy 
Slack did levy the attachment upon the boat, &e., but failed, 
and refused to take said boat, &c., into possession, but does 
not allege that he could have taken the property into pos- 
session, and detained the same in custody. When an of- 
ficer is charged with failure to perform a certain act, the 
allegation must be followed by the further allegation that it 
was in his power to perform. 

The affidavit upon which the attachment is founded is 
fatally defective. It does not state that the plaintiffs claim 
is believed to be just, nor a certain amount which the afliant 
believes the plaintiff is entitled to recover, or that process 
of execution on the judgment in the suit when it is ob- 
tained would be unavailing, or in fact, any ground for the 
attachment recognized by the statute. See Code of 1849, 
ch. 151, § 2; the affidavit was appended to and made part of 
the order of attachment. It was the duty of the court to 
quash the attachment on inspection, ex-officio, without plea 
or motion. See Mantz v. Hendley, 2 Henning & Munford, 
p. 312. 

The action of Brown v. The Montgomerys, was for a mari- 
time tort, and the attachment against the boat, her apparel, 
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tackle, &c., was essentially, and in fact, a proceeding in rem, 
and the circuit court of Kanawha county had no authority 
to issue such process or enforce such proceeding, and espe- 
cially is this the case, if the attachment was issued un- 
der the 5th section of chapter 151, of the Code of 1849. 
Only courts of admiralty jurisdiction could exercise such 
power. See Zhe Moses Taylor, 4 Wallace, p. 411, and Hine 
v. Trevor, 4 Wallace, p. 556. It will be noticed that a court 
of admiralty had jurisdiction of the marine tort in the case 
of Brown v. The Montgomerys, by virtue of the act of Con- 
gress of September 24th, 1789, and not by virtue of the act 
of Congress of February 26th 1845, and the restriction in 
the act of 1799, retaining exclusive jurisdicdiction in the 
district court, applies to the case at bar. It is claimed by 
plaintiffs’ counsel, that the State courts have the right to 
issue attachments against steamboats in aid of, and ancil- 
lary to, a suit in person and against the owners; but it is 
submitted on the authority of the cases before referred to, 
that under such attachment the boatitself cannot be seized 
and sold. Boats are subject to liens and to priorities thereof, 
which cannot be settled and adjudicated under any such pro- 
ceeding, and if they could, the State courts have not the 
jurisdiction to direct a seizure and sale of the boat itself. 


Swann and Hogeman for the appellees. 

The questions growing out of the instructions brought 
up by the bill of exceptions in this case resolve themselves 
into two, viz: 

Ist. Can the common law courts take jurisdiction of ac- 
tions against the owners of vessels for marine torts, or is the 
jurisdiction of the admiralty courts in this respect exclusive? 
and, 

2d. Was the attachment sued out in the case of Brown 
against Montgomery, directing the sheriff to levy on the 
steamer “Greenwood,” such a process as, under the act of 
congress of 1789, could only beissued by the admiralty courts, 
and such as the sheriff was therefore not required to execute. 
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Neither of these questions are new. They have already 
been adjudicated by the courts of the States and of the 
United States. 

But taking the first as an original proposition, when con- 
sidered in connection with the clause of the act of Congress 
referred to, which saves to suitors, in addition to the rem- 
edy afforded by the act, a common law remedy where the 
common law is competent to give it, the question admits 
of no dispute. Indeed the question so much controverted 
and never settled until decided in the case of the ‘“* Genesee 
Chief,” hereafter cited, has not been, have the common law 
courts jurisdiction of actions for marine torts, but on the 
concessum that this proposition is true, have the admiralty. 
courts jurisdiction over marine torts? 

The object of the act of Congress was not to deprive 
suitors of the remedy which they had at common law, but 
to afford a more speedy, safe and certain method of redress 
for cause of action arising upon the high seas, and upon 
the navigable waters of the country by a proceeding in rem, 
which enabled the aggrieved party to imparl the vessel itself 
without incurring the cost and inconvenience of discovering 
its owners. This proceeding was unknown at common law. 
And yet, if the aggrieved party preferred the other more 
expensive and troublesome method, he was not deprived of 
it, but was left to his choice. 

The jurisdiction of the two courts over the subject matter 
is concurrent, but the mode of asserting and enforcing it is 
different. In the one case the proceeding isin personam against 
the owner or master for damages to be made out of his es- 
tate generally; in the other it is i rem against the vessel 
eo nomine to recover from it for the wrong done. So the 
manner of trial is different; at common Jaw either party can 
claim the right of trial by jury, whilst in admiralty he must 
submit his case to the adjudication of a single judge. 

But this jurisdiction has been repeatedly asserted and ex- 
ercised by the courts of common law, and notwithstanding 
the jealous and grasping efforts of the admiralty courts to 
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secure to themselves the exclusive cognizance of all causes 
and matters arising upon the seas and navigable waters of 
the country, under their general admiralty and maritime 
powers, they have been forced to acknowledge the concur- 
rent jurisdiction of these courts. 18 Johnson, p. 292; 14 
Johnson, p.288; 20 Howard, p. 598. The question of juris- 
diction has never been directly before them, but the courts of 
Virginia have nevertheless recognized the right to take cog- 
nizance of trespasses committed upon the navigable waters 
of the State by entertaining actions against carriers for losses 
and injuries. The same may also be said of the courts of 
other States. 3, Munford, 239; 4 Munford, 444; -18 Ohio, 
375; 3 Murphy, N. C., p. 149; 1 Jones, N. C., p. 211; 6 
Jones, N. C., p. 207. 

The second proposition appears to be equally clear. If 
the circuit court of Kanawha had jurisdiction of the matters 
involved in the case of Brown against Montgomery, it could 
effectuate and enforce its jurisdiction in the same way in 
that as in all other actions. The 2d section of chap. 151 of 
the Code of 1849, provided that if, in a certain class of 
cases therein mentioned, it should appear on affidavit that 
the defendant is removing, or intends to remove, his estate, 
or the proceeds thereof, out of this State, so that execution 
on a judgment, when it is obtained, is unavailing, an attach- 
ment may forthwith be isseed. The attachment at bar was 
issued under this section. 

This is not the original process in the case, but subsequent 
to and in aid of the original, to wit: To make availing any 
judgment which might thereafter be recovered when a _fieri 
facias is issued thereon. The attachment was not issued to 
compel an appearance, because that had been secured by 
the service of the original writ on the defendants in person, 
but wholly as an incident of and ancillary to the original 
process. Attachments of this class are common and within 
the experience of every lawyer. But in this case, because 
it was to be levied upon a steamboat, it is said to be void. 
This is a novel proposition, and it is perhaps the first time 
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that a court has been asked to discriminate between steam- 
boats and every other species of personal property when 
the kind of property subject to levy on fiert facias is consid- 
ered. As well might it be said that before a judgment eredi- 
tor of a judgment debtor, whose whole property consists of 
steamboats, can make his judgment, he must resort to ad- 
miralty to subject the vessel. It cannot be that a court of 
common law is so inefficient. The position of the appel- 
lants surrounds steamboats with a legal protection wholly 
inconsistent with the purpose of the act of Congress, which, 
dissatisfied with the easy process of our common law courts, 
sought to introduce the more rigorous process of a court of 
admiralty. But like attachments founded on like circum- 
stances have been sustained. 7 Humphreys, 210; 4 Wal., 
571; 20 How., 602. 

In the ease referred toin 7 Hum. Rep., an attachment was 
issued somewhat similar to the one now before the court, 
and on an affidavit like it. It was to be levied on a steam- 
boat. On a motion to quash, the court sustained the attach- 
ment. To be sure, the question of jurisdietion was not 
considered, but the fact was recognized. In that ease the 
attachment preceded the original writ. 

For these reasons, the judgment of the court below should 
be affirmed. 


MAXWELL, J. This was an action in the name of the 
Commonwealth of Virginia, for the use Brown, against Fry, 
sheriff of Kanawha county, and his securities, to recover 
damages for the failure of the said Fry and his deputy, 
Slack, to execute an attachment, sued out in a pending suit, 
in favor of the said Brown, against John and G. W. Mont- 
gomery. 

There was a demurrer to the declaration and to each as- 
signment of breaches, which was overruled, and the first 
cause of error assigned here is, that the demurrer ought to 
have been sustained. 

The bond sued upon is described in the declaration, from 
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which it appears that it is conditioned as required by law 
for a sheriff’s bond; that the said Fry should faithfully dis- 
charge the duties of his office of sheriff of the county of 
Kanawha, for the term of two years. 

The rule is, where the condition of the bond provides for 
a single act to be done, the breach is well assigned if it be 
in the words of the condition, or words which import the 
same thing. But where the condition of the bond requires 
many things, the omission of any one of which would con- 
stitute a breach, a particular breach should be specified in 
the assignment. 1 Chitty’s Pleadings, 326; The People v. 
Brush, 6 Wendell, 454. The assignment of breaches is the 
essence of the action on a sheriff’s bond. Ward ¢ Kilzy v. 
Fairfax Justices, 4 Mun., 494; Woodson v. Johns, 3 Mun., 230. 

The breach must be stated according to the facts, and 
with certainty and particularity, that the defendants may 
know what they are called upon to answer. 

There are four assignments of breaches in the declaration 
in this case. They all aver either a failure to levy the at- 
tachment, or a failure to take the property into possession, 
after it. was levied upon, so that when final judgment was 
obtained against the said Montgomerys, there was no pro- 
perty found within the bailiwick of the said sheriff on 
which to levy the execution which issued on the said final 
judgment. 

There is no direct averment in any of the assignments 
of breaches, that any judgment was ever obtained, nor is 
there any sum stated, even by way of recital, for which 
judgment was obtained. 

There is no averment that the property on which the 
sheriff and his deputy were required to levy, was of any 
value. 

It seems to me, that inasmuch as there is no averment in 
any of the assignments of breaches, that judgment was ob- 
tained for any sum, nor that the property to be levied upon 
was of some value, nor that the plaintiff, by reason of the 
failure to make such levy, sustained any damage, the as- 
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signments are all fatally defective, and the demurrer should 
have been sustained. If the plaintiff obtained no judgment 
for any sum, he could sustain no damages by the failure of 
the sheriff to levy the attachment, and if the property to be 
levied upon was of no value, he could sustain no damage, 
although he might have obtained a judgment. Perkins vy. 
Giles, 9 Leigh, 397. 

In this view of the case, it is not necessary to decide any 
other questions in it, yet, as a guide to the parties hereafter, 
it may be well enough to say, that there can be no doubt 
about the jurisdiction of the court in the case of Brown 
against The Montgomerys. 

The judgment complained of will have to be reversed, 
with costs to the plaintiffs in error, the demurrer sustained, 
and the cause remanded, with leave to amend the declara- 
tion, if the plaintiff wishes to amend. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Charleston. 


JONATHAN B. Forney eal. vs. JosepH W. FERRELL ef al. 


January Term, 1871. 


1. Undue influence to avoid a will must be such as to overcome the free agency 


bo 


oe 


of the testator at the time the instrument was made. 


. If undue influence be proved to have been exercised over the testator, both 


before and after the execution of the will, the facts may be given in evi- 
dence to the jury, from which they may infer, if they see proper, that 
undue influence was exercised over the testator at the time the will was 
made. 


It is proper to admit to go in evidence to the jury, a conversation in the 


presence of the testator, and other conversations of the testator, as to 
what he would do at the time of his decease, with the property devised 
by him. 


The declarations, admissions, and conversations of one devisee, cannot be 


admitted in evidence against his co-devisees. 


On the trial of an issue devisavit vel non, after evidence has been offered 


tending to prove the due execution of the paper writing purporting to be 
the will of the deceased, it is competent for the defendants, for the pur- 
pose of proving that the execution of the paper writing purporting to be 
the will of the decedent had been procured by undue influence, to offer 
in evidence conversations between the husband and the testatrix, while 
she was living, tending to show undue influence, exercised by a devisee 
under the will in its procurement. 


6. It is proper on a like issue, fur the defendants, with a view to show that 


the alleged will was not the will of the testatrix, to offer in evidence con- 
versations between the testatrix and her husband, after its execution and 
during coverture, tending to show that she did not know or recollect, ac- 
curately, the contents of the alleged will. 


7. It is improper to ask a female witness, with a view to impeach her, if she 


had not married her last husband, (she having stated that she had been 
twice married and that her last husband was dead), before the death of 
her first husband. 








730 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Forney et al. vs. Ferrell et al. 1871. 








8. The plaintiffs in an issue devisavit vel non, simply offer evidence necessary 


to admit the will to probate, and rest. The defendants then offer evidence 
of the want of testamentary capacity, and that the will was procured by 
undue influence. The plaintiffs, in rebutting, propose to offer further 
evidence of testamentary capacity, and to rebut the evidence of undue 
influence offered by the defendants, by the draughtsman of the will. 
HE Lp: 


No valid objection could be urged against its admissibility to rebut the 
evidence of the defendants, tending to show undue influence and 
want of testamentary capacity. 


9. It is not improper that the inquiry be made of a witness and an answer 


insisted on, if deemed important in the case, whether the witness had 
had any private conversation with the counsel of the party calling him, 
in relation to his testimony in the cause, prior to being sworn. Courtesy 
among counsel may tend to discountenance the practice, and the court 
will take care that the practice is not abused. 


10 It is competent for the propounders of a will to prove the issue on their 


part by any other legal evidence, as well as by the record or certified 
copy thereof of the probate of the paper propounded as the will, and it 
is error in the court below to instruct the jury that it is incumbent and 
necessary for the propounders of the will to cffer in evidence, and show 
to the jury the record or certified copy thereof of the probate of the pa- 
per writing propounded by them, as and for the last will of the decedent. 


11. After the evidence is closed on both sides, and the questions arising in the 


case have been argued to the jury by one of the counsel for the plain- 
tiffs, and by the counsel for the defendants, the counsel for the plaintiffs 
who made the concluding argument, proposed to read to the jury a pa- 
per mentioned in a bill in equity, filed by the defendants in the suit at 
bar, against the plaintiffs therein, in a suit in chancery, in which the 
issue in the suit at bar was ordered. HELp: 


That the evidence was proper, and the only objection to it was the time 
of offering it, and on that ground it might have been excluded, had 
not the erroneous instruction of the court as to its necessity, made 
it necessary to offer it. 


12. If a testator makes a disposition of his estates which he did not desire 


and did not intend, and such disposition was made by reason of the undue 
influence exerted upon him, and operating at the time of making the 
same, it is such undue influence as will avoid the will, notwithstanding 
the testator was not controlled by any act of force, coercion or persuasion 
put forth at the time of signing the paper; for the freedom of the will 
is effectually overcome, and the act obviously more the offspring of ano- 
ther’s will, than of the testator. 
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13. 


14. 


15. 


The defendants to an issue devisavit vel non, ask the court to instruct the 
jury that, if they believe from the evidence that the testatrix made and 
acknowledged in writing duly executed as the law requires, a will or cod- 
icil to the paper writing propounded by the plaintiffs in the issue, as and 
for the Jast will of the testatrix, at any time after the date of the paper 
writing so propounded, and inconsistent with, or in conflict with it, then 
the jury should find the said paper writing propounded by the plaintiffs, 
is not the last will and testament of the testatrix. Herp: 


There is no error in the instruction taken as an independent or abstract 
proposition, but as applicable to the peculiar issue and the circum- 
stances of the case, it is calculated to mislead the jury and induce 
a response in the verdict to but half the issue submitted for inquiry, 
and was therefore objectionable. 


It is not error for a court below to instruct the jury that, if they believe 
from the evidence that a testatrix understood or believed that the paper 
writing, made as and for her last will and testament, contained a provi- 
vision for the use or benefit of her husband, or his children, or for both 
said husband and children, and said provision is not contained in said 
paper writing, it is their duty to consider and weigh such evidence in 
ascertaining whether such paper writing is or is not the last will and tes- 
tament of the said testatrix. 


A jury is empannelled and sworn to determine whether any, and if any 
how much, of the papers in the bill mentioned, dated respectively De- 
cember 27th, 1861, and March 7th, 1866, be the will of the said M. F., de- 
ceased. The verdict rendered, is: “We the jury find that the paper wri- 
ting offered in evidence in this cause, purporting to be the will of M.F., 
deceased, and dated December 27th, 1861, is not, nor is any part thereof, 
the last will of the said M. F., deceased.” HeEtp: 


That the verdict is objectionable, because it is not responsive to the 
issue. 


Jonathan Buchanan, of Brooke county, who died in 


1857, had two children, both daughters, viz: Rebecca 
Buchanan, who married Daniel S. Forney, the elder, in 
1828, and died in 1851; and Mary Buchanan, who married 
the same Daniel S. Forney, the elder,in 1852, and died in 
1866. Of the first marriage there were living in 1861, and 
are yet living, five children, to wit: the appellant, John B. 
Forney, the elder, and the appellees Sarah, wife of Joseph 
W. Ferrel, Daniel 8. Forney, the younger, Nancy Forney, 
and Mary L., wife of David L. Kelly. Of the second mar- 
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riage there were no children. By his will, dated March 
15th, 1853, and admitted to probate in the circuit court of 
Brooke county at the fall term 1857, Jonathan Buchanan 
gave the residue of his estate, real and personal, after pay- 
ment of his debts and funeral expenses, to his executor, in 
trust for the separate use of his surviving daughter Mary, 
(who was then the wife of Daniel 8. Forney, the elder,) “so 
that the same might not be subject to the power, control, 
debts, or engagements of her husband,” and directed her 
executor, at the death of the daughter, to deliver and convey 
said estate, or so much thereof as should then remain, to 
such persons as his daughter should direct and appoint either 
by deed or will. The appellant, Robert Buchanan, was the 
executor of this will. Pursuant to the power thus granted, 
Mary Forney made the will in controversy dated December 
27th, 1861, and afterwards a codicil thereto, dated March 
7th, 1866, both of which were proven by the subscribing 
witnesses and admitted to probate in the recorder’s office of 
Brooke county, December 10th, 1866. By the will, Mary 
Forney devised to her nephew, Jonathan B. Forney, the 
elder, for the term of his life, all the real estate devised to 
her by her father, being two tracts of land in Brooke county 
containing about 180 and 160 acres respectively, and gave 
the 180 acres and 80 acres of the 160 acre tract, to Jonathan 
B. Forney, the younger, after the death of his father, and 
the residue of the 160 acre tract to Emma Mary Forney, 
after the death of herfather. By the codicil, she bequethed 
1,000 dollars to the appellee, Nancy Forney, charging the 
payment thereof on the 180 acre tract. Neither by the 
will nor codicil was any disposition made of the personal 
estate bequeathed to her separate use by the will of her 
father. In 1867, in the circuit court of Brooke county, the 
appellees filed their bill in equity to impeach this will of 
Mary Forney as well as the codicil thereto, making the 
appellants defendants, and filed as exhibits the will and 
probate thereof of Jonathan Buchanan, and also the will 
and codicil and probate thereof of Mary Forney. 
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The will of Mary Forney was impeached on the ground 
that, at the time of signing the writing purporting to be her 
last will and testament, and the codicil thereto, she was not 
of sound mind and memory, and that the same were pro- 
cured by the undue influence of the said Jonathan B. 
Forney and other interested persons, and that in truth and 
in fact the said writings were not the last will and codicil 
of the said Mary Forney, deceased. The bill was answered: 
by Jonathan B. Forney, the elder, and the infant defendants 
by their guardian ad litem. The answers put in issue the 
material allegations of the bill, and deny the undue influ- 
ence imputed. 

The circuit court, at its September Term, 1867, ordered 
a jury to be empanneled at the bar of the court, on the law 
side thereof, to determine, by their verdict, whether any, 
and if any, how much of the papers in the bill mentioned, 
dated respectively December 27th, 1861, and March 7th, 
1866, was the will of the decedent, Mary Forney, on the 
trial of which issue Jonathan B. Forney, the elder, and the 
infant defendants, Jonathan B. Forney, the younger, and 
Emma Mary Forney should be plaintiffs, and the com- 
plainants in said bill should be defendants. At the November 
term, 1867, the defendant Jonathan B. Forney, the elder, 
moved the court to set aside the aforesaid order, on the 
ground that the issue thereby directed, so far as it related 
to the supposed codicil, was inconsistent with the pleadings 
and admissions in the cause, and assigned to the defendants 
the affirmative on the question of the validity of the sup- 
posed codicil, and to enter in lieu thereof an order, whereby, 
after reciting among other things, that it appearing to the 
court to be the interest of the infant defendants that the 
supposed codicil should be declared of no effect or validity, 
and no party to the cause maintaining the validity of the 
supposed codicil, it should be decreed that it be set aside 

and declared of no validity, and that a jury be empanelled 
to determine by their verdict whether the writing, dated 
27th of December, 1861, was the will of the said Mary 
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j Forney, deceased, on the trial of which issue the defendants 
should be plaintiffs, and the complainants in the bill de- 
fendants. This motion was overruled by the court. At 
the November term, 1868, a jury was empanelled under the 
order made at the September term, 1867. The jury having 
heard the evidence, arguments of counsel, and the in- 
structions given them by the court, found by their verdict 
that the paper writing of the 27th of December, 1861, is 
not, nor is any part thereof, the last will of said Mary 
Forney, deceased. 

On the trial of the issue the appellants filed twenty bills 
of exceptions to the ruling of the court; only such of the 
exceptions as do not appear in the opinion of the judge who 
delivered the opinion of the court need be given here. Ex- 
ceptions Nos. 1, 2, 8, 4 and 5, appear in the opinion of the 
judge. The sixth exception is, that ‘ton the trial of this issue 
the plaintiff in the issue gave in evidence to the jury the 
last will and testament of Jonathan Buchanan, deceased, 
bearing date the 15th day of March, 1853, and the certifi- 
cate of the probate thereof in the cireuit court of Brooke 
county at the fall term, 1857, and also gave evidence by 
Lewis Applegate and James Palmer, attesting witnesses 
thereto, tending to prove the due execution by Mary For- 
ney, wife of Daniel 8. Forney, of the paper writing pur- 
porting to be the will of the said Mary Forney, under the 
powers conferred by the before mentioned will of Jonathan 
Buchanan, deceased; and the defendants in said issue, for 
the purpose of proving that the execution of the said paper 
writing purporting to be the will of the said Mary Forney 
had been procured by undue influence, offered in evidence 
by a witness, the said Daniel 8. Forney, husband of the 
said Mary Forney, conversations between said witness and 
his said wife, while she was his wife,tending to show undue 
influence exercised by Jonathan B, Forney in the procure- 
ment of the said last mentioned paper writing, to which 
evidence the plaintiff in the said issue then and there 
objected, and the eourt overruled the said objection and 
permitted the evidence to go to the jury.” 
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Exception No. 7 was, “that the defendants offered to 
prove a fight which took place in 1862, between J. B. 
Forney and bis grandfather, Jonathan Buchanan, at which 
Mary took the part of, and sympathized with, J. B. Forney. 
To which the plaintiffs excepted, on the ground that it was 
irrelevant, too remote in date, and only intended to excite 
the feelings of the jury against J. B. Forney; but the court 
overruled said objections and allowed the evidence to go to 
the jury.” 

Exception No. 8 was, “that the defendants, with a view 
to show that the alleged will was not, in fact, the will of 
Mary B. Forney, offered to prove by her conversations with 
her husband after its execution, and during coverture, that 
she did not know or recollect accurately the contents of the 
will. To which testimony the plaintiffs objected as incom- 
petent and improper; but the court overruled the objection, 
and allowed the conversation of husband and wife, testified 
to by the husband, to go to the jury.” 

ixception No. 9 was, “that the defendants having intro- 
duced the evidence of D. 8S. Forney, tending to prove that 
J. B. Forney had acquired more than his share of his 
grandfather’s estate, the plaintiffs, with a view to impeach 
his testimony, offered in evidence sundry notes, receipts, 
and bonds from Daniel 8. Forney to his father-in-law, J. 
Buchanan, tending to prove that D. 8. Forney had received 
large advances by his first marriage. But the court refused 
to let the evidence go to the jury, and excluded the same.” 

Exception No. 10 was, “that the defendants, for the pur- 
pose of maintaining the issue on their part, called as a 
witness Margaret Mead, and examined her in chief for the 
purpose of showing that the paper writing, purporting to 
be the will of Mary Forney, was procured by the undue 
influence of Jonathan B. Forney over the supposed testa- 
trix; whereupon the plaintiffs, on cross-examination, for 
the purpose of discrediting the witness, asked if she was, 
or had been, a married woman; to which she answered that 
she had been married and that her husband was dead. The 
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plaintiffs then asked her if she had been married previous 
to her marriage with her deceased husband, Mead; to 
which she answered that she had been married to a man 
named Clarke. The plaintiffs thereupon, for the purpose 
of impeaching the witness, asked her if she had not married 
Meade, her last husband, before the death of her first hus- 
band, Clarke; to which question the defendants objected, 
and the court sustained the objections, and held such ques- 
tions incompetent. The plaintiffs further asked the witness 
if she had not abandoned her first husband and her children 
and eloped with Meade; to which question the defendants 
objected, and the court sustained the objection and held 
said question incompetent. The plaintiffs asked the witness 
further questions for the purpose of showing that the wit- 
ness was a woman of lewd and abandoned character; to 
all of which the defendants objected, and the court sus- 
tained their objection, and held such questions incompetent.” 

Exception No. 11 was, “that after the plaintiffs had 
ciosed their evidence in chief, stated in bill of exceptions 
No. —, and the defendants had given certain evidence, 
tending to prove undue influence and coercion, as in the 
bill of exceptions stated, the defendants in the issue gave 
in evidence, by a witness (Thomas Buchanan), that Mary 
Forney was more than an ordinary woman, very deter- 
mined, and was not afraid of Jonathan B. Forney, or any 
one else, and had considerable attachment for Jonathan, 
and that she was in her right mind when the witness talked 
to her, and the plaintiff, in the issue, in the cross-examina- 
tion of the witness, proposed to ask him the following 
question: ‘Do you think that Mrs. Mary Forney could be 
prevented from making a will by any one, if she had de- 
termined to make one?’ To which question the defendants 
in the issue objected, and the court sustained the objection, 
and refused to permit the question to be put.” 

Exception No. 16 was, “the plaintiffs and defendants in 
the issue having respectively given evidence, as set forth in 
the bill of exceptions numbered 14, and the question arising 








871, 


us 

to 
an 
ose 
ied 
us- 
ed, 
es- 
ess 


nts 
eld 
ess 
vit- 


uS- 
t bP] 
ad 


ns 


ry 





COURT OF APPEALS OF WEST VIRGINIA. 737 








Jan’y Term, Forney e¢ al. vs. Ferrell et al. 1871. 





thereon having been argued by the counsel of the parties 
respectively, the defendants thereupon moved the court to 
give the following instructions, to wit: ‘To constitute undue 
influence and make void, by reason thereof, a paper writing 
executed as a will, it is not necessary that the party making 
such paper writing should be controlled by any force, co- 
ercion, or persuasion exercised at the time of the signing 
of said paper; it is all sufficient to avoid the paper if, upon 
the evidence, the jury find, by reason thereof, that the dis- 
position of the estate by the writing is not the disposition 
which the party desired and intended to make of the same.’ 
To which motion the plaintiffs in the issue objected; but 
the court overruled their objections and gave the iustruc- 
tions to the jury.” 

Exception No. 17 was, “‘the plaintiffs and defendants in 
the issue having respectively given evidence as set forth in 
the preceding bill of instructions, and the questions arising 
thereon having been argued by the counsel of the parties 
respectively, the defendants thereupon moved the court to 
give the following instructions to the jury, to wit: ‘If the 
jury believe from the evidence, that Mary Forney made and 
acknowledged in writing duly executed as the law requires, 
a will or codicil to the paper writing propounded by the 
plaintiffs in this issue, as and for the last will of Mary 
Forney, at any time after the 27th day of December, 1861, 
the date of the paper writing in issue, and inconsistent with 
or in conflict with the paper writing in issue, then the jury 
should find the paper writing, propounded by the plaintiffs as 
aforesaid, is not the last will and testament of Mary Forney.’ . 
To which motion the plaintiffs in the issue objected; but 
the court overruled their objection and gave the instruction 
to the jury.” 

Exception No. 18 was, “the plaintiffs and defendants in 
the issue having respectively given evidence, as set forth in 
the preceding bills of instructions, and the questions arising 
thereon having been argued by the counsel of the parties 
respectively, the defendants thereupon moved the court to 

VoL. Iv. 47 
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give the following instructions to the jury, to wit: ‘And if 
the jury believe from the evidence that the testatrix, Mary 
Forney, understood or believed that the paper writing con- 
tained a provision for the use or benefit of her husband, 
D. 8. Forney, or his children, or both the husband and the 
children, and such provision is not contained in said paper 
writing, it is their duty to consider and weigh such evidence 
in ascertaining whether the paper writing is, or is not, the 
last will of Mary Forney.’ To which the plaintiffs in the 
issue objected; but the court overruled their objections and 
gave the instruction to the jury.” 


Lamb § Paul,and Stanton § Allison for the plaintiffs in 
error. 


Daniel Peck for defendants in error. 


Maxwe.t, J. A bill was filed in the circuit court of 
Brooke county, under the statute, to contest the validity of 
the will of Mary Forney, deceased, who was a married 
woman. 

The court made an order that a jury should be empan- 
elled at the bar of the said court, on the law side thereof, 
to ascertain and determine by their verdict the issue, 
whether any, and if any, how much of the papers in the 
bill mentioned, dated respectively December 27th, 1861, 
and March 7th, 1866, be the will of the decedent Mary 
Forney. 

A trial was accordingly had before a jury, during which 
numerous rulings of the court were made and excepted to, 
and about twenty bills of exceptions signed. 

The 1st, 2d and 3d bills of exceptions are to opinions of 
the court admitting testimony of acts of the devisee J. B. 


Forney, tending to show undue influence exercised by him » 


over the testatrix. What the acts were, does not appear 
from the bills of exceptions, but it appears that the acts re- 
ferred to in the first bill occurred in the year 1848; those 
in the second, in 1852, and those in the third, in the year 
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1866, while the will was executed in 1861, if executed at 
all. It is insisted that these acts were too remote from the 
time of the execution of the will to show undue influence 
over the testatrix at the time of its execution. 

Undue infiuence to avoid a will must be such as to over- 
eome the free agency of the testator at the time the instru- 
ment was made. If undue influence be proved to have 
been exercised over the testatrix, both before and after the 
execution of the will, I cannot see why the faets should not 
be given in evidence to the jury, from which they might 
infer, if they should see proper, that undue influence was 
exercised over her at the time the will was made. 

The fourth bill of exceptions is to the opinion of the 
court admitting to go in evidence to the jury a conversation 
in the presence of the said testatrix, and another conver- 
sation of the said testatrix as to what she would do at the 
time of her decease, with the property devised by her, I 
am unable to see any objection to this ruling. 

The fifth bill of exceptions is to the opinion of the court 
allowing evidence of the oral declarations, admissions and 
conversations of the devisee, J. B. Forney,to go in evidence 
to the jury to prove undue influence by him over the tes- 
tatrix. “_ are two other devisees, who were infants at 
the time of the trial. It is claimed that the declarations and 
admissions of the said J. B. Forney cannot be admitted in 
evidence against his co-devisees. There is much conflict of 
authority on this question, but the weight of authority seems 
to be that the declarations, admissions and conversations of 
one devisee, cannot be admitted in evidence against his co- 
devisees.» Shailer v. Bumstead, 99 Mass., 112; Clark v. Mor- 
rison, 25 Penn. State Rep., 453; Titlow v. Titlow, 54 Penn. 
State, 222; Osgood v. Manhattan Co., 3 Cowen, 612; Daw v. 
Brown, 4 Cowen, 492; Hanberger v. Peat, 6 W. & S., 431; 
Thompson v. Thompson, 18 O. State, 358; Blakey v. Blakey, 
83 Ala., 616; Rogers v. Rogers, 2 B. Monroe, 324; Beall v. 
Cunningham, 1 B. M., 399; Brown v. Moore, 6 Yerger, 272. 

I am unable to see any error in the sixth, seventh, eighth 
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and ninth bills of exceptions. The exceptions to the opinion 
of the court taken in the tenth bill of exceptions, refusing 
to allow certain questions to be asked a female witness, are 
not well founded. 

The doctrine on this subject was fully considered in How- 
ell’s case, 5 Grattan, 664, and settled as ruled by the court in 
this case. 


Judge Berkshire concurred. 


*T think the court did not err in its ruling in the eleventh 
exception. 

The twelfth exception presents a question of practical 
importance. It will be seen from this bill of exceptions, 
that the plaintiffs in this issue simply offered the evidence 
necessary to admit the will to probate, and rested. The 
defendants in the issue then offered their evidence of the 
want of testamentary capacity, and that the will was pro- 
cured by undue influence. The plaintiffs in the issue, in 
rebutting, proposed to offer further evidence of testamentary 
capacity, and to rebut the evidence of undue influence of- 
fered by the defendants, which the court refused to permit 
them to do. 

It will be seen from the deposition of Mr. Ritchie, which 
is made a part of the bill of exceptions, that it is important 
evidence in the cause. He was the draughtsman of the will. 
The only question is, whether it should have been offered in 
chief, or whether it was competent as rebutting evidence. 
And it would seem that no solid objection could be urged 
against its admissibility to rebut the evidence of the defen- 
dants in the issue, tending to show undue influence and 
want of testamentary capacity in the testatrix. There was 
error, therefore, in excluding it. 

Exception thirteen raises the question, whether it is com- 
petent, in cross-examination, to inquire if the witness had 





*[The remainder of this opinion was prepared by Judge Brown, when a 
member of this court, and is now adopted and substantially concurred in by 
Judges Berkshire and Maxwell. } 





=a 





? 


Jan 


had 
eal 
to | 
cot 
tak 


grt 
the 


ad 


scl 


wi 


ie ee ed we al i ee: 





COURT OF APPEALS OF WEST VIRGINIA. 741 








Jan’y Term, Forney et al. vs. Ferrell et al. 1871. 





had any private conversation with the counsel of the party 
ealling him, in relation to his testimony in the cause, prior 
to being sworn. Courtesy among counsel may tend to dis- 
countenance the practice, and the court would doubtless 
take care that the practice be not abused. Yet, no legal 
ground is perceived why the inquiry may not be made, and 
the answer insisted on, if deemed important in the case. 

Exception fourteen, is to the charge of the court that, in 

addition to the proof of execution of the will by the sub- 
scribing witnesses, to the jury, the propounders of the will 
must also offer in evidence the record of the probate of the 
will from the recorder’s office, or from the records of the 
probate court where it was recorded. 

The question whether the will had been admitted to pro- 
bate or not, was no part of the issue before the jury. That 
was a question for the chancellor upon the pleadings and 
proofs. The jury was sworn to try whether the paper wri- 
tings specified in the order directing the issue, purporting 
to be the last will of Mary Forney, were her true last will 
and testament, and not whether the same had been admitted 
to record in the probate court. It was competent, therefore, 
to prove the issue on the part of the plaintiffs in that issue, 
by any other legal evidence, as well as by the record or cer- 
tified copy thereof of the probate of the paper propounded 
as the will. The court erred, therefore, in the ruling set 
forth in said exception fourteen, requiring such record or 
copy thereof. 

Exception fifteen, is to the refusal of the court to permit 
the copy of the will and probate filed as an exhibit with the 
bill, to be read as evidence to the jury by the propounders 
of the will, after the court had instructed the jury that such 
evidence was necessary for the propounders. The evidence 
was proper enough, and the only objection would seem to 
be to the time of offering it. And on that ground it might 
have been excluded, had not the erroneous instruction of 
the court, as to its necessity, made it necessary to offer it. 

Judge Redfield, after reviewing the authorities, sums up 
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the law of undue influence as follows: It must be such as: 
‘1. To destroy the freedom of the testator’s will, and then 
make his act obviously more the offspring of the will of 
others than of his own. 2. That it must be an influence 
specially directed towards the object of procuring a will in 
favor of particular parties. 3. If any degree of free agency 
or capacity remained with the testator, so that when left to 
himself he was capable of making a valid will, then the in- 
fluence so controlling him, as to render his will of no effect, 
must be such as was intended to mislead him to the extent 
of making his will essentially contrary to his duty, and it 
must have proved successful to some extent, certainly.” 1 
Redfield on Wills, 523-4—-5. 

The rule as laid down by Greenleaf, is: “It must be an 
influence obtained by flattery, excessive importunity or 
threats, or in some other mode by which dominion is ae- 
quired over the will of the testator, destroying his free 
agency, and. constraining him to do, against his free will, 
what he is unable to refuse.”” 2 Green]. on Ev., sec. 688. 

In Williams on Executors, the rule is laid down as fol- 
lows: ‘‘The influence to vitiate a will must amount to force 
and coercion, destroying free agency; it must not be the 
influence of affection and attachment; it must not be the 
mere desire of gratifying the wishes of another, for that 
would be a very strong ground in support of a testamentary 
act; further, there must be proof that it was obtained by 
this coercion, by importunity which could not be resisted, 
that it was done merely for the sake of peace, so that the 
motive was tantamount to force and fear.” 1 Williams on 
Executors, 37. 

In Green v. Green, 9 Gratt., 333, the rule is laid down by 
Judge Allen, as follows: As to undue influence, the influ- 
ence resulting from attachment, or the mere desire of grati- 
fying the wishes of another, if the free agency of the party 
is not impaired, does not affect the validity of the act. 

In-Parramoure v. Taylor, 11 Grait., 239, the court adopted 
the paragraph copied from Williams on Executors, 37, and 
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recognized it as the law of Virginia in relation to undue 
influence. 

The instruction given by the court, in exception sixteen, 
is not well nor clearly expressed, but is substantially to the 
effect that, if the testatrix made a disposition of her estate, 
which she did not desire, and did not intend, and such disposi- 
tion was so made by reason of the undue influence exerted 
upon her and operating at the time of making the same, it 
was such undue influence as would avoid the will, notwith- 
standing she was not controlled by any act of force, coercion 
or persuasion put forth at the time of signing the paper. 
And so understood, is not objectionable, for the freedom of 
the will is effectually overcome, and the act obviously more 
the offspring of another’s will than of the testatrix. 

There was no error in the instruction given in exception 
seventeen, taken as an independent or abstract proposition, 
but as applicable to the peculiar issue and circumstances of 
the case, it was calculated to mislead the jury and induce a 
response in the verdict to but half the issue submitted for 
inquiry, and was therefore objectionable. 

There is no error in the instruction given in exception 
eighteen. 

Exception nineteen is, that the verdict is not responsive 
to the issue. The issue was that a jury be impannelled, “to 
determine by their verdict whether any, and if any how 
much, of the papers in the bill mentioned, dated respective- 
ly, December 27th, 1861, and March 7th, 1866, be the will 
of the said Mary Forney, deceased.”” The verdict is, ““We 
the jury find that the paper writing offered*in evidence in 
this cause, purporting to be the will of Mary Forney, de- 
ceased, and dated December 27th, 1861, is not, nor is any 
part thereof, the last will of said Mary Forney, deceased.” 
Nothing is said, in the verdict, in response to that part of 
the issue relative to the paper dated March 7th, 1866. There 
was a motion to set aside the verdict for that cause, which 
the court overruled. The verdict was clearly, therefore, ob- 
noxious to the objection of not being responsive to the issue. 
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Exception twenty, is to the refusal to grant a new trial, 
on the ground that the verdict is contrary to the evidence. 
As the case must go before another jury, it is deemed pro- 
per to express no opinion on this point. 

For the errors above stated, the decree of the circuit court 
must be reversed, with costs to the appellants, the verdict 
set aside, and a new trial awarded, and the cause remanded 
to the said circuit court for further proceedings to be had 
therein, in conformity with the views above indicated. 


DECREE REVERSED, 
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CAbeeling. 
Tue STaTE OF WEsT VIRGINIA vs. A. G. CHURCH. 


January Term, 1870. 


1, A violation of the conditions of the bond required in order to obtain a li- 
cense to sell spirituous liquors, is a violation of the law relating to the 
revenue, and is a case in which the State may have a writ of error. 


2. It is not error to sustain a demurrer to an indictment for a violation of the 
conditions of such bond, when the indictment does not allege that the 
violation occurred at the place the liquors were to be sold under the 
license. 


The grand jury of Cabell county, on the 4th day of May, 
1869, found a bill of indictment against A. G. Church for 
unlawful retailing. The indictment alleged that Church, 
who was at the time duly licensed to sell spirituous liquors, 
wines, porter, ale, beer, and drinks of like nature, and had 
executed his bond as required by law, conditioned not to 
permit any person to drink to intoxication in any premises 
under his control, and not to sell or furnish any intoxicating 
drinks to any person who is intoxicated at the time, or who 
is known to him to have the habit of drinking to intoxica- 
tion, or who is under the age of 21 years, &c.; but failed 
to aver in what county, or at what place, he was licensed 
to sell. The indictment charged that the said Church 
did, at his saloon in the said county, unlawfully permit one 
Shipe to drink to intoxication on his premises, controlled 
by the said Church, and did unlawfully sell and furnish in- 
toxicating drink to the said Shipe, who was known to him, 
the said Church, to be in the habit of drinking to intoxi- 
cation. 
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The indictment was held bad on demurrer, and the State 
obtained a writ of error, whereupon the defendant moved 
this court to dismiss the writ of error on the ground that 
this court has no jurisdiction to award a writ of error in 
this case, or in any case of the kind. 


MaxweLL, J. This was an indictment against Church, 
who was, at the time of committing the offence alleged in 
the indictment, duly licensed to sell spirituous liquors, 
wines, porter, ale, beer, and drinks of like nature, and had 
executed his bond as required by law, conditioned not to per- 
mit any person to drink to intoxication in any premises un- 
der his control, and not to sell or furnish any intoxicating 
drinks to any person who is intoxicated at the time, or who 
‘ is known to him to have the habit of drinking to intoxica- 
tion, or who is under the age of twenty-one years, &c. 

The indictment charges that the said Church did unlaw- 
fully permit one Shipe to drink to intoxicationson his 
premises, controlled by the said Church, and did unlawfully 
sell and furnish intoxicating drink to the said Shipe, who 
was known to him, the said Church, to have the habit of 
drinking to intoxication. 

The indictment was held bad on demurrer, and the State 
obtained a writ of error. 

The defendant now moves this court to dismiss the writ 
of error, on the ground that this court has no jurisdiction 
to award a writ of error in this case, or in any case like it. 

The third section of chapter 110 of the Code, page 722, 
provides that a writ of error shall lie in any case for the 
accused, and if the case be for the violation of the law rela- 
ting to the revenue, it shall lie also for the State. If this 
was an indictment for selling, or exposing for sale, spirituous 
liquors without a license, a writ of error would lie for the 
State. Commonwealth y. Scott, 10 Gratt., 749; Coe’s case, 9 
Leigh, 620; Hampion’s case, 3 Grattan, 590; Hill’s case, 5 
Gratt., 682; and Hatcher’s case, 6 Gratt., 667. 

Chapter thirty-two of the Code, relates to the revenue, 
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and provides for the cases in which a license shall be neces- 
sary. The twelfth section of this chapter prohibits the 
granting of any license to sell spirituous liquors until the 
applicant shall have given bond conditioned that he will not 
permit any person to drink to intoxication on any premises 
under his control, and will not sell or furnish any intoxica- 
ting drink to any person who is intoxicated at the time, or 
who is known to him to have the habit of drinking to in- 
toxication. The indictment is intended to be for a violation 
of this section, and it seems to me the case comes within the 
very letter of the law which provides that the State may have 
a writ of error, if the case be for the violation of a law re- 
lating to the revenue, and that the writ of error should not 
be dismissed. 

The other question is as to the sufficiency of the indict- 
ment. The twenty-first section of chapter 158 of the Code, 
page 716, provides that no exception shall be allowed for 
any defect or want of form in any presentment or indict- 
ment founded on any provision of chapter 32 or 151, but 
the court shall give judgment thereon according to the very 
right of the case. The indictment in this case, as before 
stated, is founded on section 12, of chapter 32. If every- 
thing alleged in the indictment, if formally charged, could 
be true, and yet the defendant be not guilty of a violation 
of the section under which he is indicted, the indictment is 
not sufticient. The indictment avers that the defendant was 
duly licensed to sell spirituous liquors, wines, porter, ale, 
beer, and drinks of like nature, but fails to aver in what 
county or at what place he was licensed to sell. The 15th 
section of chapter 32, provides that every certificate to sell 
spirituous liquors shall specify the house where they are to 
be sold, and a sale at any other place shall be held to be a 
sale without license. 

The indictment avers that the defendant, on a certain day 
named, in the said county, at his saloon, did unlawfully 
permit one Shipe to drink to intoxication. Now unless the 
saloon named is the place where the liquors were to be sold 
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under the license, there can be no violation of the condition 
of the bond of the defendant, by selling at the said saloon, 
although he would be guilty of selling without license, and 
could be prosecuted under the first section of the said chap- 
ter. Commonwealth v. Young, 15 Gratt., 664. 

The indictment is, therefore, both in form and substance, 
fatally defective, and the judgment sustaining the demurrer 
to it will have to be affirmed. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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ALEXANDER WALKER vs. THE STATE. 


January Term, 1870. 


1, It is error in a circuit court, on a proceeding on a rule to disbar a party 
from practicing as an attorney in that court, to hear the cause and enter an 
order making the rule absolute, and disbarring the party from the prac- 
tice of the law, where a continuance of the cause is asked for to enable 
the defendant to procure an affidavit which is out of the county, and the 
testimony of a witness who is also out of the county, and whose materi- 
ality is shown, where the defendant is chargable with no want of diligence 
in procuring the same, and where no opportunity has been allowed him 
to procure the affidavit and witness within the short period of one day 
from the issue and service of the rule until the trial. 


2. A case in which it is held the evidence was not sufficient to sustain a rule 
against a party to disbar him from the practice of the law. 


At a circuit court held for the county of Greenbrier, on 
the 12th day of January, 1870, a rule was awarded by Na- 
thaniel Harrison, judge of said court, in open court, against 
Alexander Walker, an attorney at law practicing in said 
court, to show cause, if any he could, why the privilege 
heretofore granted him to practice as an attorney in said 
court, should not be suspended and revoked for unprofes- 
sional conduct and malpractice, in attempting to bribe 
Nannie Perkins to swear falsely against the said Harrison, 
judge of said court. Service of the rule was accepted by 
Walker. The rule was founded on the following affidavit; 
‘‘ LEWISBURG, GREENBEIER County, W. VA., TO-WIT: 

‘“‘Before me, Joseph F. Caldwell, mayor of the town of 
Lewisburg aforesaid, this 10th day of January, 1870, per- 
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sonally appeared Nannie Perkins, a colored woman of said 
town, and made oath that prior to the conversation herein- 
after referred to between herself and Alexander Walker, of 
said town, she had received several messages requesting her 
to call at his office, which she did not do. She further swears 
that on the 8th day of January, 1870, that the said Walker 
sent for and had her taken to the room of Captain Sperry, 
where the following conversation occurred and took place 
between them: Said Walker asked her if she had not at one 
time waited on judge Harrison? To which she replied, she 
had. The said Walker asked her whether judge Harrison or 
Mr. Cabell had employed her for that purpose? Affiant re- 
plied that judge Harrison had employed her. Said Walker 
then inquired if she had not slept with judge Harrison while 
she waited on him? To which affiant replied she had not. 
Said Walker then told her it was useless to deny it, and that 
if she would come out and swear that she had, she would be 
handsomely paid for it; and if she would go to Wheeling 
and swear to the same thing, she should have two dollars per 
day and ten cents per mile, and all expenses paid. Given 
under my hand, this 10th day of January, 1870.” 

A hearing was had upon the rule on the 12th day of Jan- 
uary, 1870, in the circuit court of Greenbrier. Nannie 
Perkins appeared and testified to the truth of the affidavit 
she had made before mayor, Caldwell. 

On the part of respondent, Jeremiah Poston testified that 
he was present at most, but not all of the conversation re- 
ferred to in the affidavit of Nannie Perkins. The statements 
contained in the aflidavit are correct, as well as he recollects, 
Captain Sperry and respondent both asked her questions. 
They asked her if she had ever slept with judge Harrison? 
She said she had not. They asked her if judge Harrison 
had ever had any thing to do with her? She said he had. 
They asked her how many times? She hesitated, and said 
she did not know how many times. They asked her if it 
was as much as a half-a-dozen times? She did not say for 
certain. Walker did not offer Nannie any inducement to 
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make these statements, but told her she would be paid mile- 
age, &c., for going to Wheeling as a witness. 

Fanny White testified: she was present at Sperry’s office 
when Nannie Perkins was making an affidavit to certain 
matters with regard to judge Harrison. Walker asked 
Nannie if she had slept with judge Harrison? She said no. 
He asked her if she remembered the morning he (Walker) 
came in there and she shook up the pillows? She said she 
had not been sleeping with judge Harrison, but had been 
lying on the bed beside him. He asked her if judge Har- 
rison had any thing to do with her? She said, yes. 

The respondent’s counsel interrogated Nannie Perkins as 
to what she had sworn in the affidavit before Capt. Sperry; 
but respondent not producing the affidavit, and admitting 
that he could not produce it at that time, the court ruled 
out the testimony. 

Respondent moved the court to continue the cause until 
Captain Sperry, whom, respondent swore, was in Wheeling, 
and is a material witness for him, could be produced, and 
until the affidavit, which was referred to in the affidavit of 
witness Nannie Perkins, as the one first taken by Captain 
Sperry, could be produced, and which affidavit respondent 
swore was then in the county of Monroe; which motion 
the court overruled. 

The rule was made absolute, and the order of the court 
admitting the respondent Walker as a practicing attorney 
in the circuit court of Greenbrier county, was rescinded, 
and his privileges as a practicing attorney in said court 
were suspended and revoked. 

The respondent filed in open court the: undertaking re- 
quired by law for an appeal to the supreme court of appeals, 
and the court suspended for sixty days, so much of the said 
order as revoked the license of the respondent as an attor- 
ney, leaving that part of the order which suspends him as 
an attorney, in full force. 


Hon. N. Harrison, judge of the circuit court of Green- 
brier county, presided on the trial of the case. 
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Hereford and Price for the plaintiff in error. 
Attorney-General Caldwell for the State. 


Brown, President. : 

This is a writ of error to the judgment of the circuit court 
of Greenbrier, disbarring the plaintiff in error from prac- 
ticing as an attorney in that court. There was no exception 
to the proceedings by rule in the court below; but the party 
appeared to the rule, and without objection, the case was 
heard and determined by the court on the facts presented. 

The court erred in refusing to postpone the trial of the 
case, as asked by the defendant, until the defendant could 
procure the evjdence of the witness Sperry, and of the affi- 
davit alleged to be in the county of Monroe, no opportunity 
having been allowed to obtain the same within the short 
period from the issuing and service of the rule till the trial, 
being all on the same day, and the defendant appearing to 
have been chargable with no want of diligence in procuring 
the same. 

The only other questions requiring consideration in the 
case is, whether the rule states a case which, if true, would 
warrant the judgment of disbarment; and next, if so, 
whether the case, as stated in the rule, was sustained by the 
evidence? 

The charge in the rule is, that the defendant, a practicing 
attorney of the court, was guilty of unprofessional conduct 
and malpractice, in attempting to bribe a witness to swear 
falsely against the judge of the court, as set forth in an affi- 
davit of the witness. | 

This charge, if true, was sufficient to warrant the disbar- 
ment of the defendant. Was it proved? 

It is difficult to deal with pitch without being defiled, and 
the evidence in this case does not commend itself to the 
favorable consideration of the court; but, unpleasant and 
disgusting as it is, I have been unable to eviscerate from it 
enough to sustain the charge. 

I think, therefore, that the judgment of the circuit court 
should be reversed, and the rule dismissed. 
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MaxweLt, J. A rule was awarded by the circuit court 
of Greenbrier county, against Walker, to show cause, if any 
he could, why the privilege heretofore granted him to prae- 
tice as an attorney in the said court, should not be suspen- 
ded and revoked for unprofessional conduct and malpractice, 
in attempting to bribe a certain person named in the said 
rule, to swear falsely against the judge of the said court. 

If the act charged in the rule be true, it was the stern 
duty of the court to revoke the privilege of the said Walker 
to practice in that court; for he had ceased to be a fit per- 
son to guard the rights and interests of unfortunate litigants, 
or to associate with honorable members of the bar. 

The fact charged, that the attempt was to bribe a witness 
to swear falsely against the judge of the court, does not 
make the offence any more serious than if the attempt had 
been against the humblest individual in the community. 

The power of courts, over attorneys, is forcibly and eon- 
cisely stated by the venerable Justice Nelson, in the case of 
Bradley ex-parte, in 7 Wallace, 374, as follows: “We do not 
doubt the power of the court to punish attorneys as officers 
of the same, for misbehavior in the practice of the profes- 
sion. This power has been recognized and enforced ever 
since the organization of courts and the admission of attor- 
neys to practice therein. If guilty of fraud against their 
clients, or of stirring up litigation by corrupt devices, or 
using the forms of law to further the ends of injustice, in 
fine, for the commission of any other act of official or per- 
sonal dishonesty and oppression, they become subject to the 
summary jurisdiction of the court. Indeed, in every in- 
stance where an attorney is charged by affidavit with fraud 
or malpractice in his profession, contrary to the principles 
of justice and common honesty, the court, on motion, will 
order him to appear and answer, and deal with him accord- 
ing as the facts may appear in the case.” 

This was not a proceeding under the 6th section of chap- 
ter 119 of the Code, p. 590, to suspend or annul the license, 
as was the proceeding in Fisher’s case, 6 Leigh, 619; but 

VoL. Iv. 48 
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was a common law proceeding, independent of the statute, 
to suspend or revoke the privilege of practicing law in the 
particular court in which the proceeding was had, as was 
the proceeding in Rice’s case, 18 B. Monroe, 472; and in the 
case of Mills, 1 Manning’s Rep., 392. 

The only question, therefore, for this court to determine, 
is, does the evidence certified in the record, sustain the 
judgment of the court? 

While the evidence of the conduct of Walker places him 
in a very unenviable and unsatisfactory attitude as a mem- 
ber of the high and honorable profession of the law, yet the 
evidence is not sufficient to sustain the precise charge against 
him, of attempting to bribe a witness to swear fulsely against 
the judge of that court. 

The judgment will therefore have to be reversed. 


Judge Berkshire concurred. 


JUDGMENT REVERSED. 
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CuHar.es Lemons rs. Tue State. 
January Term, 1870. 


1, When the constitution of the State requires an indictment to conclude: ir 
certain form and words, the indictment is not good unless it concludes in 
the exact language of the constitution. 


2. A prisoner, by failing to demur, or moving to quash, or moving in arrest 
of judgment, on an indictment not in the exact language’ required by the 
constitution, cannot be held to have waived his right to make objections 
to the indictment in the appellate court; the right being a constitutional, 
and not a personal right. 


3. When the character of a witness for truth and veracity has been impeached, 
the evidence of a witness who has been acquainted for a long time with 
the impeached, and has never heard the character of said witness for 
truth and veracity questioned, is admissible, although said witness may 
never have heard any person or persons say anything whatever concern- 
ing said impeached witness’ character. 


Charles Lemons was indicted in the circuit court of Green- 
brier county, on the 12th day of June, 1869, for stealing a 
horse from. Daniel Rogers. The indictment concluded 
“against the peace and dignity of the State of W. Vir- 
ginia.” On the 18th day of June, 1869, the prisoner was 
arraigned, and pleaded not guilty, and the jury found him 
guilty and fixed his term of imprisonment at two years in 
the penitentiary. 

During the progress of the trial, numerous exceptions 
were taken, both to the introduction and exclusion of evi- 
dence, and also to many proceedings in the case, all of which 
were properly certified and ordered to be made part of the 
record; but nearly all of the exceptions were waived by the 
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‘ counsel on the trial of the case before this court. The case 
was heard upon the two following exceptions: 1. ‘The in- 
dictment was not good because it did not conclude ‘against 
the peace and dignity of the State of West Virginia.’” 2. 
“Proper evidence was rejected.” 

During the progress of the trial below, Thomas McAllis- 
ter was introduced by the prisoner, to sustain the character 
of N. A. McDowell, who had been impeached by the State; 
the witness, in answer to questions, said, “that he was ac- 
quainted with the reputation of N. A. McDowell, among 
her neighbors, for truth and veracity, and also, that he had 
never heard her character for truth questioned; that he had 

“ never heard any one say anything about her character for 
truth and veracity, though he had known her for fifteen 
years;” but the court rejected this testimony, and refused 
to let it go to the jury; to which ruling the counsel for the 
prisoner excepted; and it is upon these exceptions that the 
case is decided in this court. 


Jas. W. Davis for the plaintiff in error. 
Attorney-General Caldwell for the State. 


BERKSHIRE, J. This is a writ of error to the judgment 
of the circuit court of Greenbrier county. The defendant, 
now plaintiff in error, was indicted, tried, and convicted of 
felony, for the larceny of a certain horse of the value of 150 
dollars, belonging to Daniel Rogers. 

The defendant, without any demurrer or motion to quash, 
pleaded not guilty to the indictment, and no motion was 
made in arrest of judgment. He, however, moved the court 
to set aside the verdict and grant him a new trial, upon sun- 
dry grounds set forth in the bill of exceptions taken to the 
opinion of the court for overruling the motion. 

The first error assigued and insisted on is, an objection to 
the indictment because it fails to conclude, against the 
peace and dignity of the State of West Virginia, as required 
by the provisions of the constitution of the State. 
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The fifth section of the first article of the constitution ~ 
provides that indictments shall conclude, “against the peace 
and dignity of the State of West Virginia.” It will be seen, 
therefore, that the precise words for the conclusion of all 
indictments, are prescribed in this provision, and the quo- 
tation marks, which are superadded, would indicate a pur- 
pose that a strict and literal compliance in the exact language 
of the constitution would be required. The conclusion of 
the indictment in the present case is, “against the peace and 
dignity of the State of W. Virginia.” This is not, there- 
fore, a literal compliance, and consequently is insufficient, 
in my judgment, to satisfy the constitutional requirement. _ 
But considering the indictment to be bad, it was neverthe- 
less insisted, on behalf of the State, that by failing to demur 
or move to quash or in arrest of judgment, the defendant 
must be deemed to have waived all objections to the indict- 
ment, and is thereby excluded from making, for the first 
time, the objection here. This, it must be conceded, pre- 
sents a very grave and difficult question; and in my exam- 
ination of the authorities on this point, I have not found 
them numerous, nor entirely satisfactory and decisive. 

In Rex v. Cook, 1 Russel & Ryan, p. 176, the accused was 
indicted for larceny. The indictment did not conclude 
contra pacem, but against the form of the statute in such case 
made and provided. The prisoner being convicted, moved 
in arrest of judgment, because of the insufficiency of the 
indictment in not concluding contra pacem. It was held by 
nine of the twelve judges constituting the court, that the 
indictment was bad, and the judgment was accordingly ar- 
rested. Chief Justice Manstield, Lord Ellenborough, and 
Justice Wood, expressed doubis, but did not formally dissent 
from the judgment entered. : 

In Matthew’s case, and Garner’s case, 18 Gratt., 989, it was 
held that, “‘anything which is good cause for arresting a 
judgment, is good cause for reversing it, though no motion 
in arrest be made.” In these cases, the defendants, Mat- 
thews and Garner, were tried and convicted for murder, 
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(the former in the first and the latter in the second degree), 
upon an information filed in the county court of Fairfax 
county, by the attorney for the commonwealth, upon his 
oath of office. . They elected to be tried separately, and each 
of them pleaded not guilty to the information. At the in- 
stance of the prisoners, they were remanded to, and tried in, 
the circuit court. On the trial of Matthews, no question 
whatever was raised or reserved, and the only question made 
in the case of Garner, was an exception taken to the opinion 
of the court for overruling a motion for a new trial. Each 
of the prisoners applied for and obtained writs of error, on 
the hearing of which the judgment of the circuit court was 
reversed; the court deciding, that under the act of April, 
1867, a person could not be tried for a felony except upon 
an indictment found by a grand jury, in a court of compe- 
tent jurisdiction. 

In the argument of these cases, it was maintained by the 
attorney-general, as in this case, that, if the prisoners were 
entitled to require the proper finding of an indictment against 
them, before they could be put on trial for the offence with 
which they were charged, yet that it was a personal privilege 
which they could and did waive, by pleading not guilty to 
the information, without objection, and‘by omitting to make 
any motion in arrest of judgment. But the court, after in- 
timating a doubt whether it was such a privilege as that they 
could waive it, (especially if it was a constitutional right), held 
that there was no evidence of any such waiver, or intention 
to waive the privilege, and that the accused were not bound 
to make the objection by motion in arrest of judgment, but 
might make it for the first time in that court, notwithstan- 
ding the omission to make such motion in the circuit court. 

In the case of Cancemi v. The People, 18 N. Y. Rep., 129, 
the accused was tried and convicted for murder in the first 
degree. After the trial had commenced and progressed for 
some time, at the instance of the prisoner, and with his 
consent, in writing, which was made part of the record, one 
of the jurors was withdrawn, and the trial proceeded with 
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the remaining eleven, who returned a verdict of murder in 
the first degree, and the sentence of death was pronounced 
against the prisoner. The case was taken, by appeal, from 
the supreme to the court of appeals, and one of the most 
important questions raised and considered was, whether it 
was competent forthe prisoner to waive, as he had attemp- 
ted to do, his right to be tried by a legal jury, consisting, 
according to the principles of the common law, of 12 men. 
On behalf of The People, it was insisted that the prisoner 
had a clear right to waive his privilege of being tried by a 
legal jury, and having done so expressly and voluntarily, 
he was precluded from making the objection in the appel- 
late court. But, the court ruled otherwise, and held that 
the right of the prisoner to be tried by a full jury of twelve 
persons, was a constitutional right which could not be 
waived, and that his consent to do so was a nullity and his 
conviction illegal; and the general proposition was strongly 
maintained, that in criminal cases, the constitutional rights 
of the accused cannot be waived by him, nor be disregarded 
by the court. 

Under the weight of these authorities, and after the fall- 
est consideration that I have been enabled to bestow on the 
question, I am brought to the conclusion that we would not 
be warranted in holding in the case under consideration, 
that the defendant has waived his right to object to the in- 
dictment for the want of the constitutional formality. 

Another leading error relied on, was the ruling of the 
court in rejecting the testimony of the witness Thomas Mc- 
Callister, offered by the prisoner to sustain the character of 
Nancy Ann McDowell, another witness introduced by him, 
whose reputation for truth and veracity had been impeached 
by the State. This error is disclosed by the defendant’s 2d 
dill of exceptions, and if well assigned, was sufficient cause 
for setting aside the verdict, as it would also be for reversing 
the judgment for such improper ruling. 

It appears that when the witness McCallister was intro- 
duced, the usual question, whether he was acquainted with 
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the general reputation of the witness, McDowell, for truth 
and veracity among her neighbors, was propounded to him, 
and having answered in the affirmative, the question was 
then propounded to him, by the court, whether he had ever 
heard any person speak of her character for truth and ve- 
racity, and the witness thereupon replied, (in substance), 
that he had known her for fifteen years, and had never 
heard her character, in this respect, questioned, and had 
never heard any person say anything about her character 
for truth and veracity; and thereupon the court excluded 
the witness as incompetent to testify in behalf of the defen- 
dant, as to the character of the witness, McDowell, for truth 
and veracity. 

The question, therefore, is presented, whether a person 
who may be well acquainted with a witness in the commu- 
nity in which he lives, (whose character for truth and vera- 
city has been impeached), and has never heard the character 
of such witness, in this respect, called in question or spoken 
of, is nevertheless a competent witness to sustain the witness 
and rebut the evidence of bad character which may have 
been introduced against such witness? This is a question 
6f much practical importance, and on this account, it is 
deemed proper that it should be settled by the judgment of 
this court. 

In the case of Buckie v. ‘The State of Ohio, 20 Ohio Rep., 
it was held, that where a witness was called to impeach a 
witness called on the other side, such impeaching witness 
could only speak of the general reputation in the community 
for truth and veracity of the witness sought to be impeached; 
and in delivering the opinion of the court, Justice Caldwell 
says: ‘As to the charge of general bad character, if untrue, 
every person in the neighborhood can give specific evidence 


rebutting it. If not able to state affirmatively the person is 


well spoken of in the neighborhood, the witness can state 
that he knows of no such general bad reputation, which goes 
directly to rebut the allegation of its existence.” 

The rule established in this case, it seems to me, is founded 
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in manifest good sense and justice, and it would seem dif- 
ficult to assign any sufficient reason why it should not be 
applied to the case under consideration. Here the witness 
for the prisoner had been impeached, or attempted to be 
impeached, by the State, for the want of truth and veracity, 
and, in my apprehension, no more direct, appropriate, and 
effective evidence to rebut the charge of bad character could 
be produced, than the testimony of persons who, though for 
many years, were well acquainted with such witness in the 
neighborhood where she resided, had never heard her charac- 
ter, in this regard, called in question, or spoken of in the com- 
munity. If the contrary doctrine contended for were to be 
adopted, it appears to me it must lead to this strange anom- 
aly, that persons of the very highest honor and integrity 
would find it very difficult, if not impossible, to sustain their 
general reputation for truth and veracity among their neigh- 
bors, (should it chance to be ever called in question), from 
the very fact that they have lived so far beyond the breath 
of suspicion, that no occasion had ever arisen to call in 
question their characters for truth and veracity, or cause 
them even to be spoken of in the community; and the ab- 
surdity of the rule becomes more apparent when it is re- 
membered, that the more unsullied and exalted the character, 
the less likely it is ever to be called in question, or spoken 
of with respect to truthfulness, and consequentiy more dif- 
ficult to sustain than characters of far less worth, because 
the latter had been the subject of conversation and specula- 
tion in the community, while the former had not. Thus it 
is seen that the rule insisted on, would require that before 
a person would be able to fortify and sustain his reputation 
for truth, should it ever be drawn in question, he must first 
show that it had been called in question or talked about 
among his neighbors, and that a witness who had never 
heard it questioned or spoken of, however well acquainted 
he may be with such person and the community in which 
he lives, is, for this reason, incompetent to prove or sustain 
the good character of such person, or to rebut the evidence 
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of bad character that may have been introduced against 
him; a principle that involves such absurd results, it seems 
to me, cannot be well founded, and I feel constrained, there- 
fore, to reject it. On the contrary, it appears to me, thats 
person who should prove, by those in his community by 
whom he is well known, that his reputation for truth and 
veracity has never, so fur as he knows, been called in ques- 
tion or talked about among his neighbors, might well claim, 
in the absence of evidence to the contrary, to have shown, 
at least a prima facie case of good character in this respect, 
and to have produced the most direct and satisfactory evi- 
dence, to rebut evidence of bad character, in case any may 
have been produced against him. 

Tam therefore of opinion that the court committed an 
error in rejecting the testimony of the witness McCallister, 
offered in support of the reputation for truth and veracity 
of the witness McDowell. Numerous other errors were as- 
signed, but as they were waived by counsel, it is unnecessary 
to consider them. 

I think the judgment should be reversed, the indictment 
quashed, and the case remanded to the circuit court for fur- 
ther proceedings. 


The other judges concurred. 


JUDGMENT REVERSED. 
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CAbecling. 
WitiraM T. Braprorp vs. THe State. 


January Term, 1870. 


4, A plea in abatement to any indictment, arising under section 5, act of No- 
vember, 1863, page 109, is not to be allowed for any objection to any 
grand juror. 

2. The act of February 19th, 1867, cannot be construed to prescribe a quali- 
fication to grand jurors. 


3. The act of February 19th, 1867, prescribes qualifications of the same 
character as the act of November, 1863, and they must be construed to- 
gether as one act. 


4. A.demurrer to a plea in abatement, is properly sustained under the act of 
November, 1863. 


William T. Bradford was indicted in the circuit court of 
Wetzel county, on the 15th day of March, 1869, for retail- 
ing ardent spirits without a license therefor. On the 18th 
day of March, 1869, the defendant filed a plea in abatement 
to the indictment, and each count thereof, alleging that one 
of the grand jurors who found the indictment, was disqual- 
ified from acting as such, from not being a registered voter 
of said county at the time of finding the indictment, to 
which plea the attorney for the State demurred, which de- 
murrer was sustained; whereupon the defendant pleaded not 
guilty, and the case was continued until the next term. 

On the 16th day of July, 1869, being the next term of the 
circuit court, a trial was had upon the plea of not guilty, 
when the jury found the defendant guilty, and assessed his 
fine at 36 dollars and 66 cents, together with the costs of the 
prosecution. 
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To the ruling of the court below overruling the plea in 
abatement, the defendant excepted, and the case is brought 
to this court on a writ of error. 


Hon. Chapman J. Stuart, judge of the circuit court of 
Wetzel county, presided on the trial of the case. 


Davenport for the plaintiff in error. 
Attorney-General Caldwell for the State. 


MAxwELL, J. Bradford was indicted in the circuit court 
of Wetzel county, for selling at retail spirituous liquors 
without a license, and was afterwards convicted of the of- 
fence charged. 

After the indictment was found, and before the defendant 
pleaded not guilty, he filed a plea in abatement, alleging 
that Taylor, one of the grand jurors who found the indict- 
ment, was not, at the time the indictment was found, a reg- 
istered voter of the county of Wetzel, and for that reason 
was not a qualified grand juror. There was a demurrer to 
the plea, and demurrer sustained and the plea held bad by 
the court, and this is the cause of error assigned in this 
court by Bradford. 

By the fifth section of the act of November, 1863, p. 109, 
acts of 1863, a qualification theretofore unknown to the laws 
of the State, was prescribed for grand jurors. It was, that 
they should be persons of known loyalty to the State and 
the United States, and who had not done certain acts speci- 
fied in said section. The concluding sentence of said sec- 
tion provides: ‘“*No plea in abatement to any indictment 
shall be allowed for any objection to any grand juror arising 
under this section.” It is insisted, however, that this section 
is superseded or repealed by the act of February 19th, 1867, 
p. 44, acts of 1867, entitled, “An act in relation to juries.” 

There are two answers to this position. The first is, that 
the act of February 19th, 1867, cannot be construed to pre- 
scribe a qualification for grand jurors. The next is, that if 
it could be construed to apply to the qualifications of grand 
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Jan’y Term, ; Bradford vs. The State. 1870. 








jorors, the qualifications are of the eame character as the 
qualifications prescribed by the act of 1863, and the acts 
being in pari materia, would have to be construed together 
asone act. 3B. and O. Railroad Company v. Wilson, 2 W. 
Va. Rep., 528. 

There is nothing in the act of 1867, if it be held to apply 
to grand jurors, inconsistent with the concluding sentence 


of the Sth section of the act of 1863, as before quoted. 


The demurrer to the plea in abatement was, therefore, 
properly sustained, and the judgment complained of will 
have to be affirmed, with damages and costs to the defen- 


dant in error. 
The other Judges concurred. 


JUDGMENT AFFIRMED. 
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INDEX. 


ns 


ABATEMENT. 
Bee Specific Execution and 
| ABATEMENT (Plea of). 


273 


It is no cause for demurrer, on an ac- 
tion of debt on a negotiable note, that 
a party defendant is described in the 
declaration as “Ii. D. McClintic.” If 
there be any misnomer it should be 
pleaded in abatement, or the defendant 
on his own motion and affidavit should 
have the declaration amended by in- 
serting the proper name. 

Handley & Cary v. Ludington 


and McClintic, 

See Grand Jurors and 763 
ACCEPTOR. 

Bee. Debt (action of) and 257 
ADMISSIONS. 

See Wills and 729 
AFFIDAVIT. 

See Mandamus and 300 


Where such an affidavit as the law 
requires to be made, upon which to 
predicate an attachment, is, in fact, 
made, the accidental omission of the 
clerk, before which it was made, to 
sign it at the time, is not sufficient to 
vitiate the attachment properly issued 
thereon. 

The Farmers’ B’k et al. v. Gettinger, 305 


AFTER-ACQUIRED LAND. 


Bee Lands (after-acquired) and 605 
and Judgment Liens. 


AGREEMENT. 
Bee Specific Execution, No.3, and 614 





AGENT. 
See Principal and Agent and 107 
A case where it was held that no 
agency existed. Logan v. Dils, 397 
ALTERATION. 

See Non Est Factum and 


ANSWER. 


693 


See Equity Pleading, No.3, and 297 
APPEAL. 


1. No appeal lies to this court from 
the order of a judge of the circuit court 
refusing an injunction. Nor was such 
the law under the Code of Va. of 1860. 

Me Daniel et al. vy. Ballard, Sif, 196 

2. An appeal to this court cannot be 
taken from the order of a court of chan- 
cery directing an issue devisavit vel non. 

McClintic et al. v. Ocheltree et al. 249 

3. An appeal can be taken by a per- 
sonal representative as of right, in like 
manner as other suitors, under chapter 
136, Code of West Virginia. And a 
petition to this court, or a judge there- 
of, by a perscnal representative, is not 
necessary, unless he would be relieved 
from giving the undertaking required 
by that chapter. 

Hutchinson et al. vy. Iandcraft, 312 
See Injunction Bonds, Nos. 2,3, & 4, 

and 312 

4. An appeal is terminated by ope- 
ration of law, sec. 12, chap. 135, Code 
of West Virginia, when the appellant 
fails to file the record with the clerk 
of this court before the commencement 
of the second term after the appeal is 
perfected. 

Sydenstriker v. Beard et al. 707 


APPEARANCE. 


See Mandamus and 300 
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ARBITRAMENT. 


See a case of submission to, in action 
of assumpsit, under that title,and 368 
Where a case has been submitted to 
arbitration under a rule of court, and 
the order is subsequently set aside on 
motion of one of the parties, and it ap- 
pears on the face of the record that all 
the parties were present and no objec- 
tion was made, although not made by 
consent, the appellate court must pre- 
sume the order, so setting aside the 
submission, was properly made. 
Pendleton, use, v. Barton, 496 


ARRAY OF JURORS. 

See Jurors and 173 
ARREST OF JUDGMENT. 
See Indictment, No. 3, and 755 
ASSESSMENT OF TAXES. 
See Injunctions, No. 4, and 499 
ASSIGNMENT. 


1. Assignment of certificate of de- 
it issued within the confederate 
ines, if made within federal lines, is 
a new contract, and is valid, if for val- 
uable consideration. 
Morrison et al. y. Lovell, 346 
See Due Diliyence and 346 
See Payments and 648 
2. Assumpsit is brought against 
McS. to collect amount of a note as- 
signed to F’. by McS., on the ground 
that the obligor was insolvent when 
the note fell due. McS. alleges that 
the assignment was without recourse, 
and proved on the trial that there was 
a written contract, which was lost; that 
F. was to attend a certain sale of real 
estate belonging to the obligor, which 
sale was to take place under a decree 
of the circuit court, and make his mo- 
ney, but the witness could not remem- 
ber the exact terms of the contract. 
McS. then offered to prove the value of 
the land, and that F. did not attend 
the sale. HELD: 

That if the contract had showed that 
the assignment was without recourse, 
then the contents thereof, it being lost, 
would have been admissible under the 
general issue. But the right of action 
on the contract could only be for unli- 





quidated damages which could not be 
set off against the demand of the plain. 
tiff in this action. 

MeSmithee, adm’r, v. Feumster, 673 


ASSIGNEE. 


An assignee of an interest in a por- 
tion of the purchase money, is a proper 
party to a bill for a spevitic perform- 
ance. Davis et al. vy. Henry, 571 


ASSUMPSIT. 


See Limitations (Statute of ), as to 
time excluded in actions of as- 
sumpasit, and 180 
S. brings an action of assumpsit 

against D. The declaration contains 

the common counts only; the bill of 
particulars aggregates a certain sum, 

D. pleads non assumpsit, and issue is 

joined; no account of set-off is filed by 

D. The case is submitted, undera rule 

of court, to arbitrament, and an award 

is made in favor of D. for asum of mo- 
ney. S. objects to a judgment, on a rule, 
for the amount of the award in favor of 

D., because it is not within the submis- 

sion. HELp: 

No specifications of set-off having 
been filed with the plea, the plaintiff’s 
demand in his declaration and bill of 
particulars are the only matters in dis- 
pute arising in the case, and was the 
only matter submitted to arbitration, 
and an award in favor of D. is errone- 
ous Swann, adm’r, v. Deem, 368 


ATTACHMENTS. 


1. Parties who claim to be subse- 
quent attaching creditors cannot come 
into court and dispute the validity of 
a prior attachment on mere motion. 
They must file their petition in accor- 
dance with sec. 25, chap. 151, Code of 
Virginia. Thesame provision is found 
in section 24, chap. 104, Code of Weat 
Virginia, 1869. 

Ludington et al. v. Hall, 130 
See Equity Pleading, No. 4, and 296 
See Affidavit and 305 

2. The personal representatives of a 
deceased debtor are not, as such, the 
debtors of the creditors of their testa- 
tor or intestate, within the sense of the 
statute. They are not liable in the debit, 
but in the detinet only. The personal 
estate is in their hands to be adminie- 
tered according to law, and is not there- 














t be 


673 


Or 
per 
Be 
71 


80 


sit 











fore the subject of garnishment by the 
creditors of the estate of the decedent. 
But— 

Quere: Whether in a suit and at- 
tachment against the creditors of such 
decedent debtor, an equitable lien on 
the debt against the estate of the lat- 
ter, in favor of the former, might be 
created by the service of an attach- 
ment on the personal representatives 
of such decedent, carrying with it all 
the rights, liens and sureties of such 
debtor? 

Parker et al. v. Donnally et al. 648 

3. The process of attachment issued 
from the courts of this State, against 
the owners of steamboats navigating 
its waters, can be levied on such boats, 
and the courts have jurisdiction in 
such cases. 

Com’ th, use, &c., v. Fry et al., 721 


ATTORNEY AT LAW. 


1. The fact that a complainant’s at- 
torney, who prepared the bill, has not 
been admitted to practice in the court 
where the injunction has been granted, 
is no cause for the dissolution of the 
injunction and dismissal of the bill. 
(See 3 W. Va. Rep., 413). 

Peterson v. Parriott et al., 42 

2. A party having qualified as an 
attorney before the passage of the at- 
torneys’ test oath act of February 14th, 
1866, did not acquire such a vested 
right in the office of attorney, as re- 


leased him from being required to take | 


the oath prescribed in that act. 
Ex-parte Quarrier and Fitzhugh, 210 
3. The act of February 14th, 1866, 

known as the attorneys’ test oath act, 

is not unconstitutional. It is not ez 


post facto, because ex post facto laws re- | 


|the defendant is concerned. 


INDEX, 769 


But it 
| must be a payment of money, or if not 
| & payment of money, it must be accep- 
| ted by the plaintiff in lieu of money, 
|or the attorney must have authority 
| to receive it. 

Harper, adm’r, v. Harvey et al., 539 
| 6. The payment of confederate states 
| treasury notes made to the attorney, 
| Without the authority of the plaintiff 
| to receive them, was not a payment in 
money that would satisfy a judgment 
or decree against the defendant. Jb. 

7. The relation of attorney and cli- 
ent ceased, or was suspended, when the 
former went into the lines of the con- 
| federate states, and no payment to him 
| would be good. Ib. 

8. it is error in a circuit court, ona 
| proceeding on a rule to disbar a party 

from practicing as an attorney in that 
| court, to hear the cause and enter an or- 
| der making the rule absolute, and dis- 
| barring the party from the practice of 
| the law, where a continuance of the 
cause is asked for to enable the defen- 
dant to procure an affidavit which is 
| out of the county, and the testimony of 
a Witness who is also out of the county, 
| and whose materiality is shown, where 
|the defendant is chargable with no 
want of diligence in procuring the 
same, and where no opportunity has 
| been allowed him to procure the affi- 
davit and witness within the short pe- 
| riod of one day from the issue and ser- 
vice of the rule until the trial. 
Walker v. The State, 749 
| 9. A case in which it is held the 
evidence was not sufficient to sustain 
a rule against a party to disbar him 
from the practice of the law. Jo. 


BALLOTS. 


| 


late to penal and criminal proceedings, | 


and not to civil proceedings which af- 
fect private rights retrospectively. 


4, A pardon by the President of the | 


United States to an attorney who had 


engaged in the late rebellion, while it 
may restore him so faras to permit him 
to practice in the federal courts, cannot 


restore his standing in a State court. 


5. The payment of a judgment or 
decree to an attorney of record, who 
obtained it, before his authority is re- 
voked and due notice of such revoca- 


| See Elections and 371 
BAR (to action). 

| See Pleadings, No. 7, and 627 
BELLIGERENT RIGHTS. 


1. The plea of “belligerent rights,” 
| i. €., the plea to exculpate parties from 
| trespasses committed upon loyal peo- 
| ple during the late rebellion, by reason 
| of being in the service of the so-called 
| confederate government, again decla- 


tion given to the defendant, is valid | red to be unavailing. 


and binding on the plaintiff so far as | 


VoL. Iv. 49 


Oaperton y. Martin, 138 
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See also French v. White, 190 
“ «  Caperton v. Nickel, 173 
« “  Caperton v. Bowyer, 176 
“« «  Carskadon vy. Johnson et al. 356 
“ « ~ Caperton v. Ballard, adm. 420 


BILL IN CHANCERY. 


See Dissolution of Injunction, No. 2, 
and 
A bill may be dismissed at the same 
term that the injunction is dissolved, 
if the cause is heard upon its merits. 
Kuhn, Netter & Co. v. Mack & Bros. 186 


BILL OF EXCEPTIONS. 
If the evidence is contradictory, the 


court below is not bound to certify the 
facts or the evidence, further than is 


sufficient to show the pertinency of an | 


instruction predicated on it. 
Renick et al. vy. Correll, adm., 627 


BILL OF EXCHANGE. 
See Debt (action of), and 257 
BILL OF PARTICULARS. 
1. The common law principle, that 
in an action of assumpsit, under the 
general issue, a general payment be- 


fore suit brought may be proved with- 
out a bill of particulars, prevails in 


this State; but no specific or partial | 


payment before suit brought can be 
proved, unless its nature and the sev- 
eral items thereof are filed with the 
plea. 
Shanklin’s adm. v. Crisamore, 134 
2. If payment after suit brought is 
relied on, it must be pleaded, but if it 
is a general payment, it may be proved 
without bill of particulars, and if spe- 
cific or partial payments are relied on, 
they must be specified in a bill of par- 
ticulars. Ib. 
See Assumpsil and 368 


BOARD OF SUPERVISORS. 


1. The 4th section of the 7th article 
of the constitution of this State pro- 
vides, that boards of supervisors “shall 
be the judges of the election, qualifica- 
tions and returns of theirown members, 
and of all county and township officers.” 
Board of Sup. of M. Co. v. Minturn, 300 

2. M. filed his petition and exhibits 
in the circuit court of Mason county, 


praying that a writ of mandamus be 
awarded him against the board of Sy- 
pervisors of said county, to com 

said board to permit him to give bond 
and qualify according to law, as trea- 
surer of said county. A rule was issued 
by the circuit court, and the defendants 
appeared and moved the court to dis- 
miss the rule, which was overruled. 


2 | The defendants then demurred to the 


rule, petition and exhibits, and the de- 
murrer was overruled by the court, 
HELD: 

That the circuit court of Mason coun- 
ty has no jurisdiction by mandamus to 
compel the board of supervisors to per- 
mit M. to qualify and give bond as trea- 
surer of the county of Mason, and that 
the court of said county erred in over- 
ruling the demurrer to the petition for 
the writ of mandamus, and the demur- 
rer to the rule, issued by the court 
against the defendants on said peti- 
tion. Ib. 
See Certiorari and 371 
See Elections, 





BREACHES (Assignment of ). 


See Damages, No. 2, and 22 
1. Where the condition of a bond 
provides for a single act to be done, 
the breach is well assigned in a declar- 
ation if it be in the words of the con- 
| dition, or words which import the same 
thing. But where the condition of the 
bond requires many things, the omis- 
}sion of any one of which would con- 
| stitute a breach, a particular breach 
| should be specified in the assignment. 
| Com’th, use, &e. v. Fry et al. 721 
| 2. Theassignment of breaches is the 
| essence of the action on asheriff’s bond. 
| The breach must be stated according to 
| the facts, and with certainty and par- 
| ticularity, that the defendants may 
| know what they are called upon to an- 
swer. b 
3. In an action on a sheriff’s bond 
for failure to levy an attachment in a 
suit, the declaration must aver directly 
that a judgment was obtained in the 
suit, and the amount thereof; also that 
the property on which the sheriff was 





and that by reason of the failure to make 
a levy, the plaintiff sustains damages. 


Ib 
CALLS OF A PATENT. 





A patent calls for a corner on the 


required to levy, was of some value, 








Th 


om 
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south side of a river, and thence cross- | would not indicate the existence of 
ing to the north side gives other calls, | the prejudice alleged. 

and running from the north side re- Caperton v. Bowyer, 176 
crosses to a corner on the south side, 
and from last named corner with the CHARACTER (of witness.) 
meanders of the stream, to the begin- 





ning, which latter is not the same dis- | See Impeachment and 755 
tance from the stream that the last be- 
fore named corner is. HE.p: . CHOSES IN ACTION. 

That the last line should be yon | 
along the south bank of the river, ta- | See Gifts and 658 
king care to keep the line the same | 
distance from the water in the river, | CIRCUIT COURTS. 


when at ordinary stage, that the be- | 
ginning corner and the last mentioned | A circuit court may adjourn and 
corner theretofore are from the water | cuntinue its sessions to another place 
at the same stage. |than the county seat, when the court 
Camden & Karnes’ adm’r vy. Creel, 365. | house is undergoing repairs and is un- 
| fit to be occupied. 
CASE PENDING. Caperton v. Bowyer, 176 
| See Bill of Exceptions and 627 
See Injunction Bonds, No. 4, and 312 
CO-DEFENDANTS. 
CERTIFYING THE EVIDENCE. | 
| Nota proper case for a decree among 


See Bill of Exceptions and 627 | co-defendants. 
Hedrick v. Hern et ux. et al., 620 
CERTIORARI. 
CONDONATION. 
See Mandamus and 300 | 
Where a rule is asked in the cir- | See Misrepresentation and 571 


cuit court against the board of super- | 

visors, in the nature of a writ of certi- | COMMERCIAL INTERCOURSE 

orari, and also to show cause why a/| (with rebels.) 

mandamus should not be awarded, the 

former to revise the proceedings and| 1. A certificate of deposit executed 
reverse its order setting aside an elec- | by a bank within the confederate lines, 
tion at which the petitioners claim to | is null and void, and in violation of 
have been duly elected to certain coun- | the law and policy of the government 
ty offices, and the latter te compel it | of the United States forbidding com- 
to declare the election of said officers, | mercial intercourse with rebels. 

as shown by the returns certified by | Morrison v. Lovell, 346 
the officer conducting the election, and; 2. The assignment of such certifi- 
grant them certificates of election, and | cate of deposit is a new contract, 
no objection is made to the process in | founded upon a new and valuable con- 
the circuit court, it is teo late to claim | sideration, and if made within the 
in the appellate court that it is not a | federal lines, is entirely disconnected 
proceeding by certiorari in due form; | with the illegal act of its making, and 
and the rule awarded for the manda-| is to be governed by the law of the 


mus must be regarded as only ancilli- | place where made. Ib. 
ary to the writ prayed for, which was; 3. The inhabitants of Greenbrier 
the writ of certierari. | county were not declared to be in a 


Burke et al. vy. Sup’s M. Co. 371 | state of insurrection against the Uni- 

| ted States by the President’s procla- 

CHANGE OF VENUE. | mation of August 16th, 1861, but were 

| specially excepted from the operation 

A case in which there was no error | thereof, and consequently from the ef- 
in the refusal of the court below to | fect of the act of congress of July 13th, 
grant a change of venue, there being | 1861. Therefore commercial inter- 
counter affidavits, and the yerdict of | course with them was not inhibited in 
the jury being moderate in amount, | September, 1862, when the bond in this 











772 


case was executed. Nor was the con- 





INDEX. 


| CONFISCATION, 


tract in this case against the policy of | 


the common law as to trading with 
rebels, because it was not a voluntary 
act upon the part of the plaintiff. 


Hawser et al. y. Seibert and wife, 586 
COMMISSIONERS’ BOOKS. 
See Forfeiture and 463 

CONFEDERATE MONEY. 


See Executed Contract and 84 


1. Bonds given for real estate in 
1862, and due in 1863 and 1864, in 


Greenbrier county, on which a ven- | 


dor’s lien is retained, express on their 
face that they are payable “in cur- 
rency.” <A bill is filed in 1866, to en- 
force the lien, and the answer alleges 
that the complainant expected to re- 


ceive, and the defendant purchased ex- | 


pecting to pay in, confederate money, 
which the defendant is still willing to 
do, but the complainant refuses, &c. 
To this answer there is no replication, 
and no depositions are taken by the 
defendant. 


That a decree for the sale of the real 
estate on bill and answer is not erro- 
neous, for even if everything in the 
answer is to be taken as true, because 
of there being no replication, the mat- | 
ters therein alleged are not sufficient 
to defeat the complainant’s right to 
recover. The averment that the com- 
plainant sold the property expecting 
to be paid in confederate money, is not | 
equivalent to an averment that he | 
was to be paid in that money. And | 
although he may have expected to do | 
so, and did in fact receive a-part of it | 
in confederate money, yet he was not | 
bound to receive any further sum un- 
less he was willing to do so. | 

Kearnes v. Lee, 387 

2. Payment of a judgment to the | 
attorney, in confederate money, with- 
out the authority of the plaintiff to | 
receive it, will not satisfy such judg- | 
ment. | 

Harper, adm., v. Harvey et al., 539 
See Pleading, No. 9, and 627 
See Loan. 


| 
| 
| 
| 
| 
| 
| 
| 
! 
| 


CONFIRMATION (of sale). 


See Sale (under a decree) and —600| 


| 1. War gives the right flagrante bello, 
to forfeit and confiscate the property 
| and debts of the enemy. These rights 
| and powers apply as well to the lawful 
| government, whether State or National, 
| in a civil war, to suppress a rebellion, 
| as to independent sovereignties in in- 
| ternational wars. 

| Peerce et al. v. Carskadon, 234 
2. In such a war it is competent to 
| the established and lawful govern. 
| ment to wield its sovereign, as well as 
its belligerent powers, to suppress the 
rebellion and punish the insurgents, 


| 


CONSENT. 


See Pleading, No. 2, and 276 
| 

| CONSTABLES. 

| See Notice and 709 


CONSTITUTION (of this State). 


See Board of Supervisors and 300 
See Indictment, No, 2, and 755 


HE.LpD: | 


CONTINUANCE, 
See Attorneys, No. 8, and 749 
CONTRACT (Fraudulent). 


See Misrepresentation and 571 
See Rescission and 620 


CONVERSION. 
See Trover and Conversion and 642 
CONVERSATION. 
See Wills and 729 
CORPORATIONS. 
Assurance Societies under the laws 
of Virginia, in rebel territory, could 


not make assessments on property in 
loyal territory. 


M. A. Soc. of Va. v. Biof S. 344. 


COUNSEL. 


Ignorance or carelessness of counsel 
in failing to make out a case, is not 
good ground for a rehearing. 

Kearnes v. Lee, 


387 
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COURTS. 


1. The courts cannot go into an in- 
quiry as to the truth or falsity of facts 
upon which an act of the legislature is 
predicated, where the latter has sole 
jurisdiction of the subject. 

Luscher v. Scites et al., 11 

2. Enemies in war have a right to 
enter and use the courts of the adverse 
party. But the legislature may pre- 
scribe the terms on which they are to 
do so. 

Peerce et al. v. Carskadon, 234 
COURT-HOUSES. 


A circuit court may adjourn to an- 
other place than the county seat whilst 
the court-house is undergoing repairs. 


Caperton v. Bowyer, 176 
COVENANTS (in a Deed). 
See Fee Simple and 543 
See Gifts and 658 


| quence. 


CREDITORS. 


A reservation in a trust deed, incon- 
sistent with the provisions thereof, and 
adequate to its defeat, is null and void 
as to creditors. | 


Kuhn, Netter & Co. v. Mack & bros. 186 
DAMAGES. | 


xX. 773 


agent refuses to accept and receive it. 
P. being a non-resident, H. brings a 
suit in chancery and attaches the oil 
and certain moneys of P. in bank, 
and asks in his bill that the oil be sold 
and the money in bank be applied to 


| the payment of his debt for the whole 


value of the oil at the stipulated price 
of twelve cents per gallon. The oil is 
sold pendente lite. The court below dis- 
missed the bill with costs. HEexp: 

I, That there was an irregularity in 
the proceeding so far as it assumed that 
the title to the oil was in P., the con- 
tract being only executory; and upon 
the refusal of the agent to accept and 
receive the oil, the title thereto re- 
mained in H., and his measure of dam- 
ages was the difference between the 


, contract price and the actual value at 


the time of delivery. 
Hall v. Pierce et al., 107 

II. As it does not appear that there 
was any unfairness in the sale of the 
oil under the order of the court, the 
irregularity cannot be of any conse- 
Ib. 

2. IL. is entitled to recover the dif- 
ference between the contract price and 
the fair value of the oil at the time of 
delivery, which is shown to be eight 
cents per gallon. Ib. 


DEBT (Action of ). 


1. An action of debt will lie under 


‘section 10, chapter 144, Code 1860, in 


1. In debt on bond with collateral 
condition, damages may be assessed be- 
yond those laid in the declaration, if 
the penalty is sufficient to cover them. 

eerce et al. v. Athey et al., 22 

2. A judgment assigning damages 
jointly, on the breaches assigned in a | 
declaration on an injunction bond pay- | 
able to several obligees jointly, while 
it is not a formal ascertaining the dam- 
ages according to the statute, it is sub- 
stantially so, and should be held as in 
full satisfaction and discharge of all 
the breaches alleged in the declaration, 
and a bar to any other or further re- 
covery for the same breaches. Jb. | 


DAMAGES (Measure of). 


1. H. sells to the agent of P. a cer- 
tain quantity of petroleum oil at twelve | 
cents per gallon, to be delivered at a 
certain place at a certain time. H. de- 
livers the oil as agreed upon, but the | 


the name of the payee ofa bill of ex- 
change, against the acceptor, provided 
it be averred in the declaration that 
the acceptance is signed by the party 
who is to be charged thereby, or his 
agent, 
Regnault v. Hunter, 257 
2. An action of debt will lie in the 
name of the drawer of a bill of ex- 
change against the acceptor, indepen- 
dently of the statute; Code of Va., 1860, 
chap. 144, see. 10; and an action of 


debt will lie in the name of the endor- 


see of a bill of exchange against the 
acceptor under that statute. Ib. 


DEBT ON BOND (with collateral 
conditions). 
See Damage, No. 1, and 22 


DECLARATIONS (of parties). 


See Joint Trespassers and 126 








DECLARATION (in debt). 


See Pleading, No. 2, and 276 
See Breaches (assignment of) and 721 


DECREES. 


If the court pronounces an erroneous 
decree in relation to the interest of par- 
ties who are not in court, that does not 
prejudice parties who are in the suit, it 
is not matter of which the latter can 


complain. 

Kuhn, Netter & Co. v. Mack & Bro., 186 
See Specific Exeeution and 273 
See Vendor's Lien and 600 


See Equity Jurisdiction. 
See Issue (out of chancery) and 610 | 
See Rescission and 620 


DEEDS (description in). 
See Fee Simple and 543 
See Gifts and 658 


1. A deed given for a tract of land 
sold for non payment of taxes, under | 
chapter 37, Code of Va., 1860, which | 
is held defective and not sufficient to 
show an outstanding title, because it 
does not appear on its face with suffi- 
cient certainty by whom the sale was 
made, nor that the land had, in fact, 
been assessed with taxes, nor for what 
year or years, nor the amount of the 
taxes with which it was charged, and 
for which it was sold. 

Buchanan et al, v. Reynolds et ux., 681 

2. An instruction to the jury that 
the foregoing deed vested title in the 
alleged purchaser at the tax sale, held 
to be erroneous. 


DEED OF TRUST. 


1. Where a period of more than 20 
years has elapsed since the executing 
of a deed of trust upon real estate, be- 
fore a bill filed by a subsequent vendee 
deriving title from the party executing 
the trust enjoining the collection of 
purchase money on the ground of de- 
fect in a title, it must be presumed that 
the debt secured by the trust deed has 
been paid; especially where it is not 
alleged in the bill that it is claimed to 
be unpaid, or that the creditor threat- 
ens to cause the Jand to be sold under 
the trust. 

Edwards v. Chilton et al., 352 

2. When a paper purporting to be a 





deed of trust, does not appear to have 
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been executed under the seals of the 
grantors, it does not create a lien so as 
to defeat subsequent judgment eredi- 
tors. And such paper does not come 
within the provisions of the 4th section 
of chapter 118, Code of Va., 1860, for 
while it might be technically a con- 
tract for a conveyance of the land, it is 
in substance nothing more than a con- 
tract for a lien upon the land to be cre- 
ated by a deed of trust. 

Pratt & Fox vy. Clemens et al., 448 


DEFICIENCY. 


S. purchased from P. and wife, 200 
acres of land, for the sum of 1400 dol- 
lars. He paid 200 dollars in hand, and 
executed one bond for 800 dollars to P., 
and one for 400 dollars to the wife, for 
the residue of the purchase money. A 
judgment was obtained on the 800 dol- 
lar bond, and S. obtained an injunction 


against its collection, alleging that 60° 


acres of the land belonged to the wife, 
and that she refused to join in a con- 
veyance of her title thereto, and that 
therefore, there was such deficiency as 
would make it proper for a court of 
equity to annul the contract. The 
court below dissolved the injunction 
and dismissed the bill. Hep: 

I. That as it appears from the evi- 
dence that the 400 dollar bond was ex- 
ecuted to the wife in consideration of 
the 60 acres, and it was of an average 
value with the rest of the tract, and 
there being no averment in the bill 
that the 60 acres was the inducement 
for the purchase, or that the residue 
of the tract could not be advantageously 
enjoyed by the purchaser, nor proof to 
this effect, that the injunction was pro- 
perly dissolved and the bill dismissed. 

Scott v. Perkins and wife et al., 591 

II. That the 400 dollar bond in the 
hands of the wife, appeared to be ample 
indemnity to S. for the 60 acres, and 
should any attempt be made to collect 
it, the collection should be restrained, 
if the facts then appear as they now do. 

I 


DELIVERY. 

See Gifts and 658 
DEMURRER. 

See Abatement (plea of) and 53 


See Pleading, Nos. 3 and 4,and 276 
See Indictment, No. 3, and 763 
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DEPOSITIONS. 

} 

A deposition of a party in interest, | 
taken before the passage of the act of | 
February 5th, 1868, permitting parties | 
to testify in their own behalf, can be | 
read in the cause after the passage of | 
the act. 

Parker v. Clarkson et al., 407 


DETINET. 
See Attuchment, No. 2, and 648 


DEVISAVIT VEL NON. 


No appeal can be taken to this court | 


from an order of a chancery court di- | -allibarba _ a : t 
| and justify the injunction, without an 


recting an issue devisavit vel non. 
McClintic et al. v. Ocheltree et al., 249 
See Wills and 729 


DEVISE. 


A clause in a will, among others, 
reads as follows: “I give unto my 
daughter Rebeckah Graham and her 
children, that plantation where she 
now lives, known by the name of Ste- 
phenson’s cabin. Also, I give unto 
her and her children, my negro girl 
named Dinah, and the land and negro 
never to be disposed of out of the fam- 
ily, nor the increase of the negro if she 
has any.” Another and subsequent 
clause reads as follows: “all the be- 
fore mentioned legasies thus bequeathed 
to my children, I give unto them and 
their heirs forever, according to the 
way they are stated.” HELp: 

That the devise to Rebecca was an 
estate tail, and by operation of the 
statute was converted into an estate in 
fee. 

Graham et al. v. Graham et al., 320 


DISABILITY. 

See Infancy and 249 
DISCRETION (Legal). 

See Issue (out of chancery) and 


DISPOSITION (of property). 
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DISSOLUTION OF PARTNER- 
SHIP. 


The effect of sale in this case was to 
dissolve the partnership. | 
Ballard vy. Callison, 326 


| DISSOLUTION or INJUNCTION. 


1. Where an injunction has been 


| docketed for several terms, and a mo- 


tion to dissolve is made in open court, 
it is not error to dissolve the injunc- _ 


‘tion without notice to the complain- 
| ant. Peterson v. Parriott et al., 42 


2. It is error to dissolve an injunc- 
tion where the facts charged in the 
bill, if true, are sufficient to support 


answer having been filed denying the 
facts charged. Ib. 
See Bill in Chancery, No.1, and 186 


| See Injunction Bonds, No. 2, and 312 


3. If a debtor obtains an injunction, 
and therein only sets up matter of de- 
fense to a specified part of the debt, it 
is error to refuse to dissolve as to the 
part not so specified. 

Hutchinson et al. v. Landeraft, 312 

4, Where there is no averment ina 


| bill of injunction, seeking to restrain 


| the collection of taxes on the ground 
that the persons who made, or preten- 
| ded to make, the levy, were not regu- 
| larly elected or qualified to do so, that 
| any irreparable damage will be done 
| if the collection is allowed to proceed, 
| nor even that the officer seeking the 
| collection is insolvent, and that an ac- 
tion at law against him would be una- 
vailing, it is not error to dissolve the 
| injunction, as the remedy at law is 
| complete and adequate. 
White Sul. Sp. Co. v. Holly, tr., 597 


DOMESTIC CORPORATIONS, 





The Farmers’ Bank of Virginia, 
being a domestic corporation in Vir- 
| ginia, before the division, and having 
| branches in the territory which be- 
|came West Virginia, from the date of 
| the division, continued in law and in 





610 | fact a domestic corporation of the lat- 


| ter State, as effectually as it had been 
under the former State, and as such, 
was liable to be sued, and was not lia- 
ble to be proceeded against as a foreign 


Disposition of separate property by | corporation. 


feme covert. 


See Feme Covert and 249 


The Farmers Bank of Va. v. 
Gettinger, 
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DOWER. 
See Vendor's Lien, and 600 | 
DUE DILIGENCE. 


See Guarantor and 29 
1. A case in which it does not ap- 
“ed that the evidence could not have | 
een discovered by use of due dili- | 
gence. Nadenbousch v. Sharer, 203 
2. As a general rule the assignee 
cannot recover from the assignor the | 
amount paid for the assignment, unless 
due diligence is used, without effect, 
against the debtor; but it is in no case 
necessary to pursue the debtor, if it be 
clear that such pursuit would be una- 
vailing, as if the obligor be insolvent 
at the time of the assignment, or when 
the note falls due, or where the note is 
a forgery, or where the maker is a 
married woman. 
Morrison et al. v. Lovell, 346 


DWELLING PLACE. 
See Return (of process) and 533 
EDUCATION. 


Education of infants out of separate | 


estate of the mother. 
See Wright et al. v. Graham, 430 | 
See Legislature (powers of) and 499) 


ELECTIONS. 


See Board of Supervisors and 300 | 


At an election for county officers, | 
four persons are permitted to deposit | 
ballots who were not registered, and | 
who were subsequently, and before the 
whole vote was counted, declared by 
the election officers to be i improper vo- 
ters. On being called before the offi- 
cers they were sworn as to the charac- 
ter of the ballots deposited by them, 
and four ballots were destroyed in ac- 
cordance with their statements, which 
does not change the general result of 
the election. The election officers cer- 
tify certain parties as having received 
the highest number of votes. The 
board of supervisors set the election 
aside on the ground of the irregular- 
ity mentioned, no objection being made 
by the parties who are returned as hav-~ 
ing received the highest number of 
votes, some of them being present when 
the order is passed, and order another 


election. Subsequently the parties so 
returned, petition the cireuit court for 
a writ of certiorari to supervise the 
proceedings of the board of supervi- 
sors. HELD: 

I. That there was no irregularity in 
the election, in fact or law, that would 
be sufficient to invalidate the election, 
according to the provisions of section 

| 28 of the act of November 13th, 1863, 

Burke et al. v. Sup’s M. Co. 371 

| II. It was a proper case for the su- 

pervision and control of an inferior 

tribunal by the circuit court, and ne- 

| cessary to secure the rights of the par- 
ties and the people. Ib. 

III. Notwithstanding that the order 

|of the board of supervisors setting 
aside the election was made without 
objection, it was competent for the 
court to supervise the proceedings by 


writ of certiorari. Ib. 
ENDORSEE. 
See Debt (action of), and 257 


ENEMIES (in war). 





Enemies in war have no right to en- 
| ter and use the courts of the adverse 
party. It is competent for the legis- 
| lature to permit them to do so on such 
| terms as the legislature may prescribe. 
| The exercise of these powers is within 
| the scope of legislative discretion, and 
is not repugnant to the constitution of 
| the United States, nor of the constitu- 
tion of this State; neither does it tran- 
scend the limits of legislative power, 
as it springs originally from the social 
compact. 
Peerce et al. v. Carskadon, 234 


ENFORCEMENT (of contract). 
See Specific Execution, No. 3, and 574 
EQUITY JURISDICTION. 


See Injunction, No. 2, and 186 

W. files a bill to enforce judgment 
lien against C, 
after the judgment was rendered, C. 
obtained an injunction against the 
judgment, giving Cl. and T. as sureties 
in the injunction bond. That the in- 
junction was dissolved and the bill dis- 
missed. The bill seeks the sale of the 
real estate of C. only. HeEup: 





That a personal decree against Cl. 


The bill alleges that | 
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for a balance of the judgment, after 
exhausting the estate of C., would be 
proper. When a court of equity once 
gets control of a case, it should not 
stop until all the rights of all the par- 
ties are settled. But a decree for the 
sale of the real estate of Cl. is errone- 
ous under the bill of W. 

Sinnett et al. v. Cralle’s adm’r et al., 600 


EQUITY PLEADINGS. 


See Dissolution of Injunction and 42) 


1. If a complainant in a bill in 
equity filed to enforce a vendor’s lien 


against real estate, make sub-purcha- | 


sers parties to the suit, although they 
may not have been necessary parties, 
they are proper parties, and having 
been made parties by the complainant, 
and he not asking to dismiss the bill 
as to them, must take the consequences 
of joining them, and an affidavit made 
and filed by them, or one of them, in 
pursuance with the act of the 28th of 
February, 1865, known as the “suit- 
ors’ test oath” act, is sufficient to au- 
thorize the dismissal of the bill of the 
complainant, he being required by 
order of the court to do so, and failing 
to take the oath required by said act. 
Beirne v. Brown, 72 
2. Whenever the object of a bill is 
to recover money for any debt, or on 
the breach of any contract, or on ac- 
count of any other matter, and it is 
shown that the complainant is entitled 
to any sum cn account of the particu- 
Jar matters and transactions alleged in 
the bill, though it may be on other 
grounds, and for different reasons, and 
for a less amount than is alleged and 
claimed in the bill, the amount to 
which the complainant may be so en- 
titled, may be decreed him under the 
prayer of general relief in the bill. 
Hall v. Pierce et al., 107 
See Bill in Chancery, No.1, and 186 
See Decrees, No. 1, and 186 
3. Where a bill is filed against a 


party as a non-resident, and process is | 


never executed on him by personal 
service, or order of publication, he 
has a right to object in an answer to 
the non-execution of process; and be- 
cause the answer contains ‘a full an- 


swer to the bill, the party cannot be | 


held to waive that part of it which 
insists that the court cannot proceed 
until process is served. 

Price, ex’r, vy. Pinnell et al., 296 
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| 4. R. files a bill in 1860, against P., 
alleging the latter to be a non-resi- 
| dent; no process is served upon him, 
/and no order of publication is had. 
| In 1861 R. files an affidavit that P. is 
| a non-resident, but no attachment was 
issued, P. answered the bill objecting 
| to the jurisdiction of the court, upon 
| the ground of want of service of pro- 
| cess, and also containing a full answer 
|to the bill. The bill was dismissed. 
| HELD: 

That the allegation of the bill that 
| P. was a non-resident, and the affida- 
vit of R. to the same effect, is equiva- 
lent to a return of the officer that he 
was a non-resident. An attachment 
might have sued out, but it was not 
done, and the cause might have been 
treated as discontinued from that 
time, and there was not sufficient rea- 
son to have justified the court for re- 
manding the cause to rules for further 
proceedings. The bill was, therefore, 
properly dismissed. Ib. 

5. C. sold to E. a tract of land. C., 
subsequently bought an outstanding 
title claimed to be older than that 
which he sold to E., from P. and C. 
On a bill of injunction filed by E., to 
enjoin payment of purchase money to 
C. on the ground of defect in title, it 
is, among other defects, alleged that 
the title is imperfect, because there 
was a failure to procure the relin- 
quishment of dower of Mrs. P. and 
Mrs. C., wives of the vendors of the 
outstanding title. HELD: 

I. That inasmuch as it was not 
averred in the bill that either P. 
or C. had a wife who was entitled to 
dower in the land, the objection is un- 
availing. 

Edwards vy. Chilton et al., 352 

II. That a continuous actual posses- 
sion of one of the grantors of C. for 
more than twenty years, would bar 
the outstanding title, though it may 
have been originally the better title. 


Tb. 
See Usury, and 456 
See Parties to a Suit and 490 


| See o “« © No.3,and 6531 
6. If a party holding a quasi trus- 
teeship, by reason of holding an in- 
strument as an escrow, does not demur 
to being made a party to a bill for 
specific performance of the instru- 
| ment, it is not for the party against 
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whom the specific performance is 
sought, to demur. 

Davis et al. v. Henry, 571 
See Deficiency and 591 
See Vendor’s Lien and 600 
See Equity Jurisdiction. 
See Rents and Profits. 
See Lands (after acquired) and 605 


ESCROW. 


A party holding an instrnment or 
deed as an escrow, and refuses to de- 
liver the same, is a proper party to a 
bill for specific performance of the in- 
strument or the terms of the deed. 

Davis et al. v. Henry, 571 


ESTATES IN FEE. 


See Devise and 320 
See Fee Simple and 543 


ESTATES TAIL. 
See Devise and 320 
EVIDENCE. 


1. What evidence is proper to be ad- 
mitted as against one of a number of 
joint trespassers. . 

See Joint Trespassers and 126 

2. It is proved in an action of tres- 
pass for false arrest and imprisonment, 
that the plaintiff was imprisoned by 
the defendant, the latter acting as pro- 
vost marshal for the so-called confed- 
erate authorities, in the jail of M. 
county; that he was afterwards sur- 
rendered by the jailor to the provost 
guard and taken to Richmond, where 
he was held on a charge of disloyalty 
to the so-called confederate govern- 
ment, and subsequently removed to 
Salisbury prison, North Carolina; that 
by general orders it was the duty of 
defendant to turn over persons charged 
with like offenses with the plaintiff to 
the nearest confederate military au- 
thorities, which were at the time of the 
arrest at a certain place in M. county, 
and that the defendant had no author- 
ity to make any other disposition of 
persons charged with like offenses with 
the’plaintiff. The defendant moved 
to exclude that part of the testimony 
which related to the imprisonment at 
Richmond and Salisbury. Hep: 

That it was not error in the court 
below to refuse the motion to exclude, 


as the evidence was pertinent and 
proper. Caperton v. Martin, 138 
3. A party is sued for false arrest 
and imprisonment committed by him 
| during the war, and whilst he was in 
| the service of the so-called confederate 
| states, and on the trial offered to put 
in evidence a pardon granted him by 
the President of the United States, 
| granting amnesty for all offenses by 
| him committed, arising from partici- 
| pation in the rebellion, and it is held 
| that it was not proper or competent 
evidence. Ib. 
| See Depositions and 407 
| 4. C., as provost marshal of the con- 
| federate authorities for Monroe county, 
ordered a confiscation and sale of the 
property of B. Prior to the sale, on 
the application of one of the sons of 
| B., (the latter having abandoned his 
| home and gone into the federal mili- 
tary lines), C. promised to postpone 
the sale, but did not do so, and subse- 
quently told the son that he had met 
L., an assistant provost-marshal for 
the county, who told him, C., that he, 
L., was going to leave the county, and 
could not conduct the sale if it were 
postponed, whereupon C, had directed 
him to proceed with it. On the trial 
of an action for the illegal seizure and 
sale of the property, after the forego- 
ing had been proved, C. offered to 
prove the contents of a letter to L. di- 
recting him to postpone the sale, and 
also proof that the letter was mislaid 
or lost. HELD: 
That the evidence was properly ex- 
cluded by the court below. 
Caperton v. Ballard, adm’r, 420 





See Bill of Exceptions and 627 
See Assignment, No. 2, and 673 
See Wills and 729 


EVIDENCE (after discovered). 


See Injunctions and 175 

1. In an action of trespass on the 
case for false arrest and imprisonment, 
after the jury had found a verdict for 
the plaintiff, the defendant showed by 
the affidavit of a witness, that plain- 
tiff told the witness that while plain- 
tiff was confined in the jail at Win- 
chester, that he was not confined with 
the other prisoners, but had the key 
and took charge of them at times 
when the jailor was away, and took 
his meals at the table with the jailor’s 





family ; and it is not shown that this 
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evidence could: not have been pro- | grant of a distinct parcel in fee sim- 
duced on the trial, by the use of due | ple, “also the right of digging for coal 
diligence on the part of the defendant, | under the adjoining land lying east of 
and if it had been produced, it does | said lot,” (the lot conveyed in fee sim- 
not appear that it would have gone to | ple), and after describing it, continues, 
the merits of the controversy, but | “together with all and singular the 


only in mitigation of damages. | tenements, hereditaments and appur- 
Nadenbousch v. Sharer, 2083 | | tenances to the said lot or parcel of 

See ma gee of Injunctions, | ground belonging, with the right of 
No. 3, and 312 | digging for coal as aforesaid, except 


2. A case in which a motion for a| the right of ferry and the use of the 
re-hearing on the ground of after-dis- | river shore for the purpose of ferrying 
covered testimony, was properly re- | to and from the same at any place con- 
fused, as the testimony was only cu-j| venience may require.” Also a cove- 
mulative. | nant w arranting the lot or parcel of 

Powell vy. Batson et ux., 610) ground, “with the right of digging for 
| coal as aforesaid,” to the heirs and 
assigns of the grantee, free from the 
claims of all persons whatsoever.— 
Where a payment ona bond is made | HELD: 
in confederate money, so-called, and | That it is a conveyance of the ab- 
received, without fraud or misrepre- | solute property in the coal, to the 
sentation, both parties having full | grantee, and he has the exclusive 
knowledge of the article paid and re- | right to mine and remove the same. 
ceived, it is an executed contract, and| List, trustee, et al. v. Cotts et al., 543 
the courts will not interfere to aid one 
party more than the other. FEME COVERT. 
Washington, ex’or, v. Burnett, 84 


EXECUTED CONTRACT. 





A Feme covert, holding separate prop- 

EXECUTORY CONTRACTS. | | erty in real estate, by deed or will de- 

| scribing a particular mode of disposi- 
See a case of Hall v. Pierce et al., 107 | tion, cannot dispose of it in any other 
mode, although the deed or will does 
EXECUTOR, de son tort. not negative such other mode ex- 
pressly. 

An executor de son tort is bound by, | McClintic et al. v. Ocheltree et al., 249 
and will be held responsible for, his 
acts ; and those knowing his true char- FORFEITURE. 
acter may likewise be bound by their 
dealings with him. But such acts| Land is granted by the common- 
cannot bind the rightful executor, and | wealth to S., in 1788. He sells and 
others interested, except in so far as| conveys it in 1812. It is not on the 
his acts are proper and legal, unless | commissioner’s book until 1813, when 
they have assented to, or ‘acquiesced | | it is entered in the name of the gran- 
in, his illegal acts. | tees of S., and the taxes paid until 

Caperton v. Ballard, adm’r, 420 | 1842. In 1839 it is sold, under a de- 
| eree of the court, by the commissioner 
EX-POST FACTO. |of forfeited and delinquent lands, in 

| the name of 8S. HEeEtp: 

The act of February 14th, 1866, | I. It was not forfeited under the act 
known as the “ attorneys’ test oath” | of 1835- 36, as the alleged forfeiture 
act, is not ex-post facto. | could only operate on the ownership 

Ex-parte Quarrier and Fitzhugh, 210 | of S., in whose name it was forfeited, 
| as he then had no interest in it, and it 





FALSE ARREST. | was then actually on the commission- 

| er’s book in the name of parties claim- 

See Malice and 170 | | . under him, and the taxes duly 
paid. 

FEE SIMPLE. Tw iggs et al. v. Chevallie et al., 463 


II. That the jurisdiction of the 
A deed contains this grant, after a | court ordering a sale of the land, was 
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a limited one and only extended to| respectively, as garnishees. Without 


lands that were actually forfeited, and | 


was based on the report of the com- 
missioner who was required to report 


the lands that were delinquent, and | 


none other. Therefore no sale of | 
lands thereunder not actually for- 
feited, could divest bona fide owners. 


| 





Ib. 


III. If, as was claimed, the decree | 
divested the title of the grantees of S., | 
the purchaser only acquired such as | 


was in S., the patentee, in whose name 
parted with all titlein 1812. Jd. 
FRAUD (in suffering judgment). 


A case held to come within the 
provisions of the Ist section of chap- 


ter 118 of the Code of Virginia, 1860, | 


by reason of fraud, in the suffering | 
and obtaining a judgment. 
Crauford et al. v. Carper et al., 56 
FRAUD (of creditors). 

See a case held to be not in fraud of 
creditors. Fluharty v. Beatty, 514 
See Misrepresentation and 571 

FRAUD AND COLLUSION. 
See Loan and 627 and 637 


FRONT DOOR. 


See Return (of Process), No.2, and 538 


objection they file written answers, 
which are subsequently, on motion of 
the plaintiff, stricken from the files, 
and the court below proceeds to hear 
evidence as to the indebtedness to the 
plaintiff, and gives judgment against 
them. HeELp: 

I. That the answers must be regar- 
ded as accepted by the plaintiff, and 
it was error to strike them from the 
files; though if they were not satisfac- 


| tory a further answer might have been 
the land had been sold, and he had | 


required, 
Seamon v. Bank of Berkeley, 339 
II. If the plaintiff had suggested 
that the garnishees had not fully dis- 
closed their liability, the proceedings 
should have been according to the 19th 
section of chapter 151, Code of Vir- 
ginia, 1860, Tb. 
IIL. The court should have, instead 


of striking the answers out, required 


the garnishees to answer further if de- 
sired by the plaintiff, but if further 
answer was not desired, upon a sug- 
gestion that they had not fully dis- 
closed, a jury should have been em- 
pannelled to try the question. J, 
3. The notes of the Bank of the 


| Valley in Virginia, purchased and 
| procured by garnishees after proceed- 
/Ings were commenced against them, 


cannot be offset against, or paid upon, 
the debts due by them to the bank. 
Ib 


4. No decree can be had against a 
party who is summoned as a garnishee 


| in a suit in chancery, who is not made 


GARNISHEE. 
1. Where a party is summoned as a 
garnishee to answer the amount of his | 
indebtedness to a bank of circulation, | 
he cannot offset that indebtedness with | 
the notes of circulation of the bank 


| & party to the suit, and who does not 
| appear and answer. 


Chilicothe Oil Co. v. Hall et al., 703 
GIFTS. 


An action of covenant is brought on 





acquired after the service of the sum-| the following paper: “In considera- 
mons on him, the lien of the creditor | tion of the canfidence I have in, and 
being fixed on the indebtedness exist-| the regard ] have for, my nephews, 
ing at the time of the service. Nor| Andrew B. Hogue, and William P. 
does the provision of the statute requi- | Hogue, I hereby give them one-fourth 
ring the bank to receive its notes in| part of my personal estate, consisting 
payment of debts due it, alter the case, | of debts and money due me in my 
But he is entitled to offset the notes of | several mercantile concerns, as well as 
the bank held bona fide by him at the | some private debts; requiring, how- 
time of the service of the summons. | ever, of thom, the said A, B. Hogue, 
The Farmers’ Bank et al. v. and Wm, P, Hogue, their attention 
Gettinger, 305 | and assistance with me in settling up, 

2. Parties are summoned under the | securing and collecting the debts, 
11th section of chapter 188, and chap- | claims, &c., due and coming to me as 
ter 151 of the Code of Virginia, 1860, | aforesaid, &c. It is furthermore un- 
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derstood and agreed that in the event 
of the death of Andrew B. Hogue, or 
William P. Hogue, then the survivor 
and myself are to have the sole man- 
agement of his share, together with 
his own private estate inherited from 
his father and mother, for the benefit 
of his heirs. 

“In witness whereof, the parties 
mentioned above bind themselves, 
their heirs, &c., for the due perform- 
ance of the above arrangement, and 
have hereunto set their hands and 
seals, this 7th day of January, 1848. 

“P, BrERNE. |[SEAL.] 

“Anp. W. B. HoGuer, 

“Wa. P. HoGve.” 
And on demurrer it is HELD: 

I. It is essential to a gift that it goes 
into effect at once and completely. If 
it regards the future it is but a prom- 
ise; and being a promise without con- 
sideration it cannot be enforced, and 
has no legal validity. 

: Hogues vy. Bierne, 658 

II. A gift by deed is good between 
the parties, if it goes into effect at 
once, with delivery, for the delivery 
of the deed answers the place of the 
delivery of the property, when the 
property is capable of actual delivery. 

Tb. 

III. The property given, or attemp- 
ted to be given, was one undivided 
fourth part of certain choses in action. 
The most that the donees can be held 
to get under the deed is an equitable 


title to one undivided fourth part of 


the personal property mentioned in 
the deed, and it is, therefore, not within 
the jurisdiction of a court of law to 
give any remedy in the premises. 


IV. If the first and second clauses 
of the deed be construed in connection 
so that the gift is to take effect when 
the money is collected on the various 
debts, then it ceases to be a gift and be- 
comes an executory contract, which 
would be void for want of considera- 
tion, as well as want of mutuality. 


Ib. 
VY. No action at law can be main- 
tained on the paper. Lb, 


GRAND JURORS. 


1. A plea in abatement to any in- 
dictment arising under section 5, act 
of November, 1863, page 109, is not 
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to be allowed for any objection to any 
grand juror. 
Bradford v. The State, 763 

2. The act of February 19th, 1867, 
cannot be construed to prescribe a 
qualification to grand jurors. Jb. 

3. The act of February 19th, 1867, 
prescribes qualifications of the same 
character as the act of November, 
1863, and they must be construed to- 
gether as one act. Tb. 

4. A demurrer to a plea in abate- 
ment, is properly sustained under the 
act of November, 1863. Ib. 


GREENBRIER COUNTY. 


The inhabitants of Greenbrier coun- 
ty were not declared to be in rebellion 
by the proclamation of the President, 
dated August 16th, 1861. Therefore, 
commercial intercourse with them was 
not inhibited in September, 1862. 

Hawwver et al. v. Seibert and wife, 586 


GUARANTOR. 


1. The contract of a guarantor is 
collateral and secondary; that of a 
surety is direct. The guarantor con- 
tracts to pay if, by the use of due dil- 
igence, the debt cannot be made out of 
the principal debtor, while the surety 
undertakes directly for the payment, 
and is so responsible at once if the 
principal debtor makes default. 

Keurnes v. Montgomery, 99 

2. M. owes a sum of money to K, 
M. proposes to give K. the bond of C, 
of like amount, and lift his own. M. 
produces the bond of C. payable to K.,, 
which the latter refuses to accept be- 
cause it is payable to himself, unless 
M. will endorse it, which he accord- 
ingly does, in blank; whereupon it is 
exchanged for the bond of M. C. was 
solvent for several years afterwards, 
but is insolvent at the date of the suit 
brought by K. against M._ K., after 
suit brought, but before trial, writes 
over the name of M. that he thereby 
“became surety,” for value received, 
for C., on the within bond. HeEtp: 

I. That K. could not write what he 
did over the name of M., as it was not 
in accordance with the agreement. 
That M. was to assume only such lia- 
bility as he would have done if the 
bond had been made to him as payee, 
and been by him transferred to K. 

Ib. 
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II. That M. was a guarantor and| INADEQUACY OF PRICE. 
not liable to the payment of the bond 


of C.,as maker or surety; nor until} A case in which a sale under a de- 

the use of due diligence against C. cree should have been set aside, be- 
Ib. | cause of great inadequacy of price. 

Sinnett et al. vy. Cralle’s adm. et al., 600 


, INDEPENDENT SCHOOL DIS. 
Twenty years possession under an 


agreement of partition, by any of the TRICTS. 


heirs, is sufficient to hold the proper- | . F 
ty. Edwards vy. Chilton et al., 352) See Legislature (Powers of) and 499 


HEIRS. 





HUSBAND AND WIFE. | INDICTMENT. 


In the introductory part of a deed | 1. It is not, ne to sustain de- 
or bill of sale, conveying a wharf-boat, | UTTEr bo ame Seepclmnent Ter ©. Yulee 
it is recited that the deed is made be. | #0” of the conditions of a liquor license 
tween the grantor and M. H., agent bond, when the indictment does not 
for Mrs, M.E. H.., (wife of M. II.), but |allege that the violation occurred at 
in the granting part of the deed it re- _ a - liquors were to be sold 
cites that the boat is conveyed “to the | Car tee eee. 


party of the second part.” H. took | ‘ The State bs Church, 745 
wessession of the boat and held it., 2. When the constitution of the 
aca: | State requires an indictment to con- 


That being personalty, and not con- | — in ne words, the 
veyed tthe weave scart | nllament nt god unl ta 
tate, and having been reduced to pos- | a oe _— guag ne 
session by the husband, it thereby | eo. . The ai 
became, in law, his absolute property, | _ ane toe State, 755 
and liable for his debts; although the; 3. A prisoner, by failing to demur, 
money paid for the boat may have| Or moving to quash, or moving in 
been derived from the sales of real | arrest of judgment, on an indictment 
estate in Ohio, devised to the wife, | Not in the exact language required by 
and reduced to possession by the hus-| the constitution, cannot be held to 
band; the parties residing in this | have waived his right to make objec- 
State at the date of the purchase, i. ¢., | tions to the indictment in the appel- 





1866. | late court; the right being a constitu- 
Hill, &c., v. Wynn & Co. et al., 453 | tional, and not a personal right. 
. . ' Tb. 
See Parties to a Suit and 586 | 
ns : See Grand Jurors and 763 


| 

IMMATERIAL ISSUES. | 
| INFANCY. 

| 


See Pleadings, No. 7, and 627) . 
_— - When a party attained his majority 
IMPEACHMENT (of Witness). | in 1856, he cannot file a bill in 1859 


ss i ~.,, | to set aside the probate of a will made 

See Wills, No. 7, and 729 in 1840, the disability of infancy hav- 

When the character of a witness | ing been removed more than one year. 
for truth and veracity has been im-| Code of 1849, chap. 122, sec. 35. 
peached, the evidence of a witness | MeClinsic et al. v. Ocheltree et al., 249 
who has been acquainted for a long! Ag to support of, see Wright et al. 
time with the impeached, and has v. Graham 
never heard the character of said wit- , 
ness for truth and veracity questioned, 
is admissible, although said witness 
may never have heard any person or 
persons say anything whatever con- | See Mandamus and ‘ 
cerning said impeached witness’ char- | Board of Supervisors and 300 
acter. Lemons v. The State, 755 | See also Elections and 371 


INFERIOR TRIBUNALS. 
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INJUNCTIONS. tion may be brought by the obligees, 
and a joint judgment rendered for the 
1. A judgment is rendered against | whole of their demand, although the 
§., as one of the sureties of a sheriff, | claims due them respectively may be 
for the amount of. certain receipts | of different amounts and bear interest 
given toa circuit court clerk for fee | from different dates. se 
bills, whilst S. is in the State of| Peerce et al. v. Athey et al., 22 
Ohio, having gone there from fear of} 9 An order is made requiring a 
violence from the rebels; process upon | complainant to file a new injunction 
which the judgment is obtained is| bond, with additional security, within 
served upon him just prior to his de- | twenty days, or the injunction should 
parture. After his return he learns] stand dissolved; at the same time a 
of the existence of a receipt, in the | motion to dissolve, made by the defen- 
hands of a party with whom the pa-| dant, is refused. The defendant ap- 
pers of the sheriff (the latter having } pealed to this court before the time for 
gone from the State) were deposited | filing the new bond expired, and the 
for safe keeping during the war, which | complainant filed the bond within the 
purported to be in full of the claims | twenty days. A motion made here to 
and receipts upon which the judgment | dismiss the appeal, because it was ta- 
was predicated. HELp: ken before twenty days expired, was 
That S., not having any knowledge | denied. 
of the existence of any defense at the | Hutchinson et al. vy. Landcraft, 312 
time the judgment was rendered, and| 3, It is within the power of a judge 
not only so, but the evidence of that | of the circuit court to make an order 
defense, which was a receipt, having | requiring a complainant to give a new 
been discovered after the judgment | jnjunction bond, with additional secu- 
was rendered, it is a proper case for | rity, in vacation. 
the interposition of a court of equity; ; 
by injunction. 
Harvey vy. Seashol, 115 
2. The trustee or cestui que trust can- 
not go into a court of equity to enjoin 
a sale of trust effects under an execu- 
tion issued and levied by virtue of a 
subsequently acquired judgment, there 
being a complete and adequate remedy 


| 4. Where,a bill of injunciion is filed 

|in, and process issues thereon from 
the clerk’s office, it is a case pending 
in court within the letter and spirit of 
chapter 136, Code of West Virginia, 
'and an appeal will lie to this court 
from an order of the judge of the cir- 
cuit court, made in vacation, in rela- 
tion thereto. 


at law. | ; 
Kuhn, Netter & Co. v. Mack & bros., 186 | 
3. No appeal lies to this court from | INSTRUCTIONS. 
the order of a judge of the circuit | 
court refusing an injunction. | 1. If an instruction propounds the 
MeDaniel et al. v. Ballard, Sh’ ff, 196 | law correctly, and cannot mislead the 
See Partnership and 396 | Jury, 1t cannot be erroneous, no matter 


4. Injunction was the proper reme- vas ~~ ae as aie Oe, 
dy in this case to aaardine tes ques- seas nd , ¥ Oonetires etal., 249 
tion of the assessment of taxes, where|, 2. The evidence being conflicting in 
it was claimed in the bill that the act | its character, the following instruction 
creating the school district of Wells- | was held to have been improperly given 
burg, under which the assessment was | to the jury, because it undertook to 
made, is unconstitutional. decide for the jury what facts the evi- 
Kuhn v. B'd of Education, &e., 499 | _— hai ts Cs, Pc —— 
- ~q; | Showed that the money drawn by John 
See Deficiency and ’ . 591 |A. Smith, as the agent of the "silo 
See Dissolution of Injunction and 597 | tift’s testator, from the second auditor’e 
| office in Richmond, Virginia, and de- 
INJUNCTION BONDS. | posited by him to the credit of the 
| plaintiff’s testator in the Farmers’ 
1. Where an injunction bond is| Bank of Virginia, at Richmond, was 
joint as to the obligees, and joint and | presumed to be confederate money, 
several as to the obligora, a joint ac-|and unless that presumption was re- 











INDEX. 


butted by evidence, and if so, he could | their existence or non-existence doubt- 
not recover in this action.” ful, then it would be error to fail or 
Harrison, ex’r, v. Farmers’ b’k, &e., 393 | refuse to direct an issue to be tried by 
See Equity Jurisdiction and 600 | a jury. ; 
See Bull of Exceptions and 627 | 3. In the case at bar neither party 
demanded an issue, and as the decree 
INTERNAL REVENUE STAMP. | was justified by the evidence, it was 
| not error in omitting to direct an issue 
A contract is not stamped on its be- | to try the validity of a paper-writing 
ing made, but it is subsequently, after | in question. 
suit brought to enforce it, stamped by | 
the United States collector of internal | JOINDER OF ISSUE. 
revenue, and certified accordingly, and 
it is held that this stamping relieves} 1. In an action of writ of right, no 
from the necessity of considering the | plea is tendered or filed by the defen- 
uestion of the validity of the contract | dant, and no replication or issue is 








or want of a stamp. | joined, and the jury is sworn as though 
Logan y. Dils, 397 | the mise had been properly joined. 

| HELD: 
INTEREST (recovery of). | That it is error to try the case in the 


| absence of such plea and issue, and no 
The act of February 15th, 1868, | judgment should be rendered on the 
prohibiting persons who were engaged | verdici. 

in the rebellion from recovering inte-| = Gallatin’s h’rs v. Haywood’s h’rs, 1 
rest during the war, and while they! 2. If the intervention of a jury is 

were enemies, is not unconstitutional. | waived, and the evidence is heard b 
Hutchinson et al. vy. Landerajt, 312| the court and judgment rendered, 
See Judgment and 693 | without issue having been joined, it is 
|as equally erroneous as though the 

IRREPARABLE DAMAGE. _ | case had been tried by a jury. 

B. & O. R. KR. v. Faulkner, 180 


See Dissolution of injunction No.4, | 3. The appellate court will not re- 
and 597 | verse a judgment for want of joinder 
to a plea of non-assumpsit. Code of 

ISSUE (out of chancery). W. Va., chap. 134, see. 3. 


McSmithee’s adm. v. Feamster, 673 
1. A chancellor has a discretionary | 


authority to direct or decline to direct | JOINT ACTION, 

an issue to try any material fact put | 

in issue by the pleading in the cause. | See Injunction bond and 22 
Such discretion, however, is a sound | 

or legal discretion, and its improper JOINT JUDGMENT. 


exercise either in directing or declin- ; 
ing to direct an issue, may be reviewed | 1. G. institutes an action of trespass 
and corrected by the appellate court. | on the case against J. and ten others, 
Powell v. Batson et ux., 610 | for arrest and false imprisonment. The 
2. The proper criterion by which to | defendants pleaded the statute of lim- 
test the propriety or impropriety of | itations and not guilty, and issues were 
such an issue, is that, where in a given | thereon joined. Upon the issues the 
case the decree rendered is sustained | jury rendered a verdict for damages 
with reasonable certainty by the facts | against eight of the defendants, find 
and circumstances disclosed by the | two of the defendants not guilty, and 
record, there would be no error in| omitted to find any verdict against F., 


omitting or refusing to direct an issue | the other defendant, and the circuit, 


to try any material matters of fact put | court entered joint judgment on the 
in issue by the pleadings. But if the | finding of the jury against the eight 
correctness of the decree is made to | defendants for the damages assessed by 
depend on the existence or non-exis- | the jury, and the costs. HELp: 

tence of such material facts, and'the| Thatasthe defendants against whom 
evidence and circumstances of the | the verdict was rendered, and the judg- 
case are so equally balanced as to make | ment thereon entered, were not preju- 
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diced by the omission as to F., it was | ers captured on the raid, to Richmond. 

proper to enter the judgment on the | His connection with the company, his 

verdict against the defendants who | presence with the parties having the 

were found guilty. | prisoners in charge and guarding them 

Jones et al. v. Grimmet, 104 | on the return, and way to Richmond, 

2, A joint judgment against two par- | shows his participation with the illegal 

ties, where the service of notice is im- | detention and imprisonment so as to 

properly executed as against one party, | fix his guilt in the premises as a joint 
is erroneous, and must be reversed as | Tespasser. : 

to both. Cole v. Radcliffe et al., 332 

, ris, 49 

Vandiver et al. v. Roberts, 493) 1 Dons OF CIRCUIT COURTS. 

. — . | 

JOINT TRESPASSERS. Effect of statements of a judge during 

a trial. See Caperton v. Ballard, 


, | 
1. The declarations of a party who | ain., 420 


is sued as one of a number of joint | 
trespassers, in relation to the alleged | itu 
Panne at the time and whilst in the | JUDGMENTS. 
performance of the act, whether in the |), 
beginning, middle or end of the drama, | : : es 
are proper to illustrate and character- A judgment rendered in June, 1870, 
ize the transaction, so as to constitute | provides for the recovery of interest 
the whole one transaction, and exhibit | from 1866, which is held to be errone- 
the act in its true light and give to it , 0US under sections 14 and 16, chapter 
its proper effect. 13], page 627, Code of West Virginia, 
Ellis et al. v. Dempsey, 126 | But such error can be corrected in the 

5 court below by section 5 of chap. 134, 

and in this court by section 6 of same 
chapter, and it is accordingly correc- 
ted, Conner v. Fleshman, 693 


aud in obtaining of, see 56 


2. A number of parties are sued as 
joint trespassers. It is proved for the 
plaintiff that T., one of the defendants, 
went to commit the alleged trespass un- 
der the direction of S., another of the 
defendants, but that T. belonged to an- 
other military organization from &., 
and that he took from the plaintiff, 
goods, &c., and converted them to his 
own use. It was then competent for 
thedefendantsto prove the declarations 
of T. when about to start to commit the 
trespass, relative to his purpose and 
intent, and in what character he acted, : : 

: : - 4.’ enforce judgment lien, 

whether on his own separate and indi- ¢ | Peta be et Bch i 
vidual account and responsibility or in | "“* ee eT ee a 
conjunction with the defendants, or by 2. Judgment creditors are necessary 
their orders, or under their authority, | Parties in proceedings to subject lands 
or either of them, as part of the res geste upon which they are liens, to the pay- 
to have such weight as it was entitled | ment ot other judgment liens. 

to. Tb. Hoffman et al. v. Shields, 490 

3. It isheld that a party is liable asa | 
ete ag cing in an action for assault 
and battery, arrest and false imprison-|« . py, ee ae 
ment, where he was engaged ik raid we Rents and F vofite and , 605 
made by a party of about three hun-| The lien of a judgment will attach 
dred rebels, which captured the plain- | to after acquired lands of the debtor. 
tiff, though not present at the capture, And such lands acquired or aliened 
and where he was with the party that by the debtor subsequent to the rendi- 
captured him, at camp on the night of | ton of the judgment, is within the 
the capmre; and where he was along terms and reason of the tenth section 
with the squad for a considerable por- | of chapter 186, Code 1860. 
tion of the time and distance traveled | Handly et al. v. Sydenstricker,adm. 605 
by it, that took the prisoner, with oth- See Lands (after acquired), 


VoL. IV. 50 


JUDICIAL SALE. 
See Sale (under a decree) and 600 
JUDGMENT CREDITORS. 
1. Original judgment creditors are 


necessary parties where asuitis brought 
by a surety who has paid the debt, to 


JUDGMENT LIENS, 
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JURISDICTION. 


| the lands owned by the debtor at the 
time of the attempted enforcement, 


See Mandamus as to jurisdiction of | should be applied to the discharge of 
cireuit courts to revise proceedings of | the judgment before resorting to lands 


board of supervisors, and 300 
Courts of this State have jurisdic- 
tion, by attachment, over steamboats 
navigating waters of this State. 
Com’th, use, &c., v. Fry et al., 721 


JURISDICTION (of Justices). 


A justice has no jurisdiction under 


th: 11th section of chapter 50, page | 
341, Code of West Virginia, to try ac- | 
tions for trespass to real estate in a} 


case where the title to such real estate 
is drawn in question. 
Belcher v. Gaston et al., 639 
JURORS. 


1. On the calling of a case for trial, 


|upon which the judgment was also a 
| lien, then in the hands of his alienee. 

| Handly et al. v. Sydenstricker, adm. 605 
| 2. Ifthe lands owned by the debtor 
| are not sufficient to satisfy the judg- 
|ment lien, then the real estate last 
| owned and aliened is liable, until it is 
| fully satisfied. And in a suit for the 
| purpose of enforcing the lien, unless it 
should appear with reasonable cer- 
tainty that the land first liable would 
be sufficient to discharge it, it would 
not be error to decree and advertise 
together the sale of all the land upon 
| which the lien existed, and then pro- 
| ceed to sell it in the order in which it 
| was liable, until a sufficient sum is re- 
‘alized to pay off the judgment and 
| costs of suit. Lb. 


the court below sustained a motion | 


made by the defendant, to quash the! 


LAND GRANTS. 


panel or array of jurors, because they | 


were not summoned according to law, | 


See Forfeiture and 463 


and ordered the sheriff to forthwith | 


summon a sufficient number of quali-| 
fied jurors for the trial of the case, | 


and instructed him that, in summon- 
ing such jurors he was not bound to 
exclude any juror upon the ground 
that he had been one of the panel or 


array before quashed, if there were no | 
other objections to him as a juror. | 


HELp: 
That there was no error in the di- 


rections of the court to the sheriff, nor | 


in summoning jurors who had been 
previously summoned as the panel or 
array for the term, which, on motion 
of the defendant, had been quashed. 
Cuperton v. Nickel, 173 
2. As to improper conduct of juror 
on a former trial, if he has not made 
up or expressed any opinion. See 
Nea Trial and 203 


JURY. 

See [save (out of chancery) and 610 
JUSTICES’ JURISDICTION. 
See Jurisdiction (of Justices) and 639 
LANDS (after acquired). 


1. Equity requires, where a judg- 
ment lien is sought to be enforced, that 


LAWS (of another State). 


The law of another State in relation 
|to usury, must appear in the record, 
, and no court of this State can judicially 
| know what it is. 

Klinck v. Price, 4 


| LEGISLATURE (Powers of). 


1. Powers of, as to creation of new 
| counties. 
| Lusher v. Scites et al., 11 
| 2. The legislature has the power to 
| prescribe the terms on which enemies 
| In war may enter and use the courts. 
Peerce et al. v. Carskadon, 234 
3. The legislature has the exclusive 
power to create independent school 
| districts, without the assent of the cit- 
| izens residing therein, and to authorize 
by law the election of a board of edu- 
| cation, for such districts, by the quali- 
| fied voters resident therein, and to give 
such board power to make the annual 
| levies for buildings and the support of 
' schools therein. 


| Kuhn v. B’d of Education, &e., 499 
| LETTERS of ADMINISTRATION. 


| 
| The granting of letters of adminis- 
‘tration by the county court of Monroe 
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county, in 1863, was an act of a tribu- | 
nal in rebellion against the United | 
States, and hence illegal and void, and | 
it was not necessary to set aside such | 
letters of administration by a compe- 
tent court, in order to give effect to an 
administration granted by a competent | 
tribunal. 

Caperton v. Ballard, adm., 420 


the latter does. The former is a priv- 
|ilege which may be conferred by the 
same power by which it was divested ; 
| the latter affects the vested rights of a 
| party. Ib. 
See also Caperton v. Bowyer, 176 
3. A plea of the statute of limita- 


j tions concludes with a verification, 


and should be replied to before trial, 


/and the want of replication is not 


LEVY (of taxes). 


See Dissolution of Injunction, No. 4, 
and 597 


cured by verdict. 
B. & O. R. R. v. Faulkner, 180 
4. The time excluded by law from 


| the operation of the statute of limita- 


| tions, in actions of assumpsit, is from 


LEX LOCI CONTRACTUS. 


The effect of a conveyance, made 
in New York, of real estate lying in: 
this State, must be determined by the 
law of this State. 
tract for the loan of money, to secure 
the payment of which the conv eyance 
is executed, is made in New York, as 
to its nature, construction and validity, 


it is to be governed by the laws of that | 


State. And where the law of that State 
relating to the subject does not appear 
in the record, no court of this State 
can judicially ‘know what it is. 

Klinck v. Price, 4 
See Mortgage, No. 2. 
See Commercial Intercourse and 346 


LICENSE (liquor). 


~I 
ne 
qr 


See Indictment, No. 1, and 


LIEN. 
See Garnishee and 305 
See Deed of Trust and 443 
See Judgment Lien and 605 


LIMITATION (Statute of). 


1. The act of the legislature of this | 


State, passed February 27th, 1866, de- 
claring that the period from April 17, 
1861, to the passage of the act, should 


not be computed in counting the time | 


under any statute of limitations in cer- 
tain counties, is not unconstitutional. 
Caperton v. Martin, 138 
2. A distinction is taken in favor of 
an act of the legislature which revives 
a remedy, which is lost by reason of a 
statute of limitation, and the case of a 
remedy cut off or destroyed by the 
same authority. 
violate the obligation of a contract; 


The former does not | 


the 17th of April, 1861, to the Ist of 
March, 1865. Ib. 


LINCOLN COUNTY. 


3ut where a con-! See Lusher v. Scites et al., 11 


LIQUOR. 
See Writ of Error and 745 
LOAN. 
See Usury and 456 


A contract for the loan of money 
known by the loanor to be to pay a 
'debt due in confederate money, is 

valid, unless there is fraud and collu- 
sion between the loaner and the party 
to whom the debt in confederate mo- 
ney is due. 

Rennick et al. v. Correll, adm., 627 
See also 637 


LOST BOND. 


See Parties to a Suit and 586 
See Assignment and 673 


MAINTENANCE. 


Maintenance and support of infants 
out of separate estate of the mother. 
See Wright et al. v. Graham, 430 


MALICE. 


It is not error in the court below to 
instruct the jury in an action for false 
arrest and imprisonment, that if the 
jury believe from the evidence that 
the defendant, assuming to act as an 
officer of the so-called confederate go- 
_vernment, and at the time of commit- 
ting the wrong complained of, was 
|engaged in an effort to subvert the 
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government, and that in. pursuance of | the daughter H., for her sole and sep. 
such illegal and treasonable purpose, | arate use. In the pending suit a decree 
and as a means to its accomplishment, | is rendered by the circuit court of 
arrested and imprisoned the plaintiff, Lynchburg, in 1854, against her trus- 
that then the law would imply malice | tee, for the one-fourth of the liens 
from such illegal proceedings and ar- | against the real estate of which her 
rest, and that such presumption of father, C., died seized. 8. H. E., her 
malice could not be rebutted. husband, and J. A. E., her trustee, with 
‘rench v. White, 170} the consent and approbation of the 

husband, join in the deed to J. N.C., 

MANDAMUS. for two tracts of land in Kanawha 

county, included in the marriage set- 

1. A petition for a mandamus is not | tlement, and against which the decree 
verified by oath or affirmation, but the was rendered; and a lien is retained 
defendant appeared and moved the, in the deed for 11,000 dollars, the 
court to dismiss the rule issued, be- | whole of*the purchase money, and a 
cause the court had no jurisdiction on | deed of trust was executed by J.N.C., 
mandamus to review the proceedings | at the date of the deed, to secure 9,600 
of a board of supervisors. HELDp: dollars, parcel of said purchase money, 
That such appearance must be re- | J- N.C. never paid all the purchase 
garded as waiving the want of affida- money, and became involved, and ex- 


vit to the petition. ecuted sundry deeds of trust on his 
Board of Supervisors of Mason lands, and judgment liens were also 
Co. v. Minturn, 300 obtained against him. Hexp: 


That the lien of thedecree against 
<., the trustee, resting on the estate 
conveyed in the deed of settlement, was 
paramount to the rights and title of the 
grantors and cestui que trust therein, 
and the provisions of the deed of set- 
tlement could not be carried into effect, 
| as to any part of the property, so long 
as the lien remained unsatisfied, and 
they could neither sell it for the pur- 
poses of reinvestment, nor could the 
cestui que trust enjoy the rents and pro- 
tits, or any part thereof, for at least five 
years, and under the circumstances, it 


2. The writ of mandamus is a proper I 
remedy to compel all inferior tribunals 
to perform the duties required of them 
by law, and when there is left to the 
inferior tribunal no discretion but to 
perform the duty in a particular way, 
by doing a specified act, then the infe- 
rior tribunal acts ministerially, and 
may be compelled by mandamus, not 
only to perform its duties, but to per- 
form them by doing the certain speci- 
fic act. 

3. When there is left to the inferior 
tribunal any discretion to perform its | Was clearly competent to sell a part of 
duties in any other way than by doing the estate and discharge the hen, in 
a certain specific act, then such infe- | order that the residue might be enjoyed 
rior tribunal can be compelled .by by the cestui que trust, and in doing SO, 
mandamus to act and perform the du- | there was no violation of the spirit of 
ties required of it by law, but cannot the deed of settlement, at least none 
be directed what decision shail be that the cestui que trust could be heard 
made. In such case the court has no | tg complain of, 
jurisdiction by mandamus, and the de- Parker v. Clarkson et al.. 407 
cision of the inferior tribunal cannot 2. W., a married woman holding 
be reviewed by mandamus. If any er- property to her own use alee “tiene 
rors have been comraitted, the proper riage settlement, through a trustee, and 
mode of review is by certiorari. 6. _ residing in Illinois when the war broke 

‘out, went to Richmond in September, 

MARRIAGE SETTLEMENT. 1861, and to avoid the confiscation of 

| her property by the confederate gov- 

1. C’s real estate is encumbered with ernment, executed her bond for 1600 
liens, and a suit is pending to enforce , dollars to her kinswoman, G., who re- 
them. Pending the suit C. dies, leav- sided in Richmond, which on its face 
ing four heirs. H., a daughter, mar-| purported to be for the maintenance 
ried S. H. E.; and there is a mar-/| and education of the daughter of W., 
riage settlement investing in J. A. E., | prior to January Ist, 1861. G. brings 
a trustee, the real estate inherited by | suit on the bond and seeks to make 
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the property of W., in the hands of | MORTGAGE. 


her trustee, liable therefor. HELD: 

I. That the bond is void by reason; P.and K.were citizens of New York. 
of being a transaction in violation of! P. owned lands in this State, and em- 
public policy and the law against tra-| ployed K. as an agent to come to this 
ding with an enemy. State and endeavortosellthesame. kK. 

Wright et al. v. Graham, 430 | failed to make sale, and learning from 

II. That the property of W. was lia- | P. that he was in straitened circum- 
ble toa just amount for the mainte- | Stances for money, proposed to loan 
nance and education of the daughter | him money, at rates that were exorbi- 
of W., expended by G. to that end, | tant and usurious, if he would execute 
And the decree was reversed and the | him a deed for the lands as security. 
cause referred to a master to ascertain | P- executed a deed that was absolute 
the correct amount due. Ib. | and in fee simple on its face, and K. 
execnted on the same day, an agree- 
ment to P., stipulating that he might 
elect to repurchase the lands for a cer- 
tain sum in three months, and certain 
other and greater sums in 6 and 12 
months respectively, if he would so 
elect at the expiration of six months 
from the date of the agreement, which 
sums were largely in excess of the 
consideration expressed in the deed, 
and six per cent. interest thereon. K. 
refused to permit P. to repurchase at- 
ter failure to elect at the expiration of 
a ae : six months, claiming that the sale and 

MISREPRESENTATION, deed were absolute. P. filed his bill 
} . to cancel the deed, alleging that the 

i. A case in which a contract ob- transaction was only for the security 
tained by misrepresentation, is held | of money, and was usurious in its char- 
unconscionable and fraudulent. ___; acter. The proofs in the cause tended 

Davis et ul. v. Henry, 571) to show that the transaction was a loan 

2. Where a contract is clearly fraud- of money and the land was held as se- 
ulent by reason of misrepresentation, curity. HELD: 
asecond contract annulling the first, I. That the transaction was in effect 
made whilst under the influence of a mortgage, and that P. was entitled 
such misrepresentation, and a repeti-, to redeem the land upon the payment 
tion thereof, is a continuation of the of the consideration expressed in the 
fraud, and is not a contirmation or. deed, with interest thereon. 
condonation of the first fraud, and the Klinck vy. Price, 4 
court below would have acted proper- II. That as the contract was made 
ly in rescinding the second contract. | in the State of New York, and as to 
Yet as the testimony in this case is not its nature, construction and validity, 
entirely satisfactory, but vague and, must be governed ,by the law of that 
indefinite as to the fact whether the State, and the law of that State on 
party was fully informed at the time usury was not pleaded, the courts of 
of making the second contract, that he this State could not judicially know 
had been defrauded, and that he in-| what it was, and therefore, it did not 
tended the second contract to be a dis- appear that the transaction was usuri- 
tinct transaction of confirmation, the | ous. Ib, 
ease is remanded to the court below to 
settle that question by more definite) MUTUAL ASSURANCE SOCIE- 


MEASURE OF DAMAGES. 
See Trover and Conversion and 642 
MINORS. 
See Infancy and 249 
MISNOMER. 


See Abutement (plea of ) and 53 


testimony ; or, as this is a case in which TY (of Virginia). 
it would be eminently proper, by an 
issue out of chancery. Ib. A mutual assurance society, created 
under the laws of Virginia, insures the 
MISTAKE. court-house and public offices of Berke- 


ley county, prior to the rebellion. Du- 
’ Y “3 7 . =, . * . ° 
See Specific Execution and 273 | ring the rebellion it assessed certain 
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quotas on the property insured, and | conduct of a juror, in another case 
sought to enforce the claim by bill in | tried at the same term of the court, 


equity. itis held that the society was 
a corporation having its office in the 
city of Richmond, in rebel territory, 
and that it could not make assessments 
on property within loyal territory, the 
transaction being forbidden by the 
policy of the law. That the corpora- 
tion, if not actually dissolved, was so 
far so as to suspend its powers over 
the property insured, to subject it to 
liability, then and forever, for matters 
accruing during the war, and during 


that time to sunder the former rela- | 


tions existing between the society and 
the assured. 
Mut, Assu. Society of Virginia v. 


Board of Supervisors, &c., 343 
NEW CONTRACT. 
See Assignment and 346 


NEW COUNTIES. 


1. The subject of creating new coun- 
ties belongs to the legislature alone, by 


} 
| 
} 





who is empaneled in this case, and 
where itis not shown that he had made 
up or expressed any opinion in respect 
to this case, or that he was in any man- 
ner so connected with any of the par- 
ties as to render it improper for him 
to sit, it is not grounds for granting a 
new trial. Ib. 

3. A case in which there was no er- 
ror in overruling a motion for a new 
trial based upon the affidavit of three 
of the jurors, as the grounds alleged 
in the affidavits were insufficient; they 
related to the view the jury had taken 
of the evidence in the case. 

Buchanan et al. vy. Reynolds et ux., 681 


NON EST FACTUM. 
1. Under the plea of non est factum 


it is competent to prove that at the 
time of the delivery of the bond to the 


| obligee by the principal debtor, it was 


the provisions of the constitution. To | 


exercise the power thus conferred the 
legislature must inform itself of the | 
existence of the facts (as to area, pop- | 
ulation, &c.,) prerequisite to enable it 
to act on the subject. How it shall do 
so, and on what evidence, the legisla- | 
ture alone must determine; and when | 
so determined, it must conclude further | 
inquiry by all other departments of 
the government. And the final action 
terminating in an act of legislation in 
due form, must of necessity presuppose 
and determine all the facts prerequisite 
to the enactment. 
Insher v. Scites et al., 11 
2. The courts cannot go into an in- | 
quiry as to the truth or falsity of facts 
upon which an act of the legislature is | 
predicated, where the latter has sole 


jurisdiction of the subject. Ib. 
3. The existence of Lincoln county | 
held to be a fact. Ib. 


NEW TRIAL. 


stated by him that the two other obli- 
gors, who were in fact sureties, had 
signed it with the understanding and 
agreement that certain other parties 
were also to sign it. And this being 
established, and that the obligee took 
the bond with this understanding, the 
delivery, which is essential to the ex- 
istence of the bond, was not such a one 
as the bond of the parties to be bound 


| thereby, and therefore there was no 


such bond. 
Stuart et al. v. Livesay, 45 
2. Where the plea of non est factum 
is sought to be made out on the grounds 


of the mutilation of the instrument, the 


question whether it has been mutilated 


is for the jury and not for the court, 
and it is proper to permit it to go to 


the jury without first requiring the 


| plaintiff to explain the alteration ap- 


parent on its face. 
Conner v. Fleshman, 6938 
3. If no objection is made to the of- 
fering in evidence of a copy of a sup- 


| posed bond sued on, without evidence 


of the loss or destruction of the origi- 
nal, on the trial below, it is too late to 


‘make the objection in the appellate 


1. A case in which a verdict is sus- 
tained by the evidence, and in which 
it was proper to refuse an application 
for a new trial, asked for by defendant, 
because the damages wére excessive. 

Nadenbousch v. Sharer, 203 | 
2. Notwithstanding the improper | 





court. Ib. 
4. Where a plea of non est factum 


| seeks to avoid a written instrument on 


the ground of alteration, it is proper 


| for a copy of the paper as it was proved, 


by the defendant, to have been origi- 
nally, to go to the jury to determine 
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whether the original had been altered | pellate court must presume the order 


or not. Ib. | to be properly made. 
5. F., for the use of S., brings a suit | Pendleton, use, v. Barton, 496 
of debt against C. The declaration con- | 2. Where no objection is made to 


tains three connts; the first describes | Offering a copy as evidence in the court 
the instrument asa writing obligatory, | below, it is too late to object in the ap- 
the second as a note, and the third as | pellate court. ; . 
a writing obligatory, profert of a copy | Conner v. Fleshman, 693 
of which is made, because the original See Indictment, No. 3, and 763 
has been altered by the erasure of the | 
words “and seals,” without the knowl- | OFFICERS. 

edge or privity of F. or S., subsequent 

to the execution of the paper. Non est) Where there is no averment in a 
factum is pleaded, and the alteration is | bill of injunction, that officers were not 
the grounds of the defense. It is proved | duly elected and qualified, who had 
on the trial that the alteration was | levied and were seeking to collect tax- 
made without the knowledge or con-|es, that irreparable damage will be 
sent of F. and S., or of C. HeEtp: done} &c., it is not error to dissolve the 


That it was not error to instruct the | junction. : 
jury that the plaintiff was entitled to | White Sul. Springs Co. v. Holly, - 
recover, if they believed from the ev- | treas., 597 
idence, that the change of the instru- . 
OMISSION. 


ment from a bond to a note was made 

after its execution, by or with the | 

knowledge or consent of the defendant, | 

or that it was not made by the obligee 

or assignee, or by their procurement. 
Ib 


An omission by the clerk to sign an 
affidavit upon which an attachment 
was predicated, at the time it was 
| made, does not vitiate the attachment 
| properly issued thereon. 


NON INTERCOURSE. | Farmers’ Bank et al. v. Gettinger, 305 
OPTIONAL CONTRACTS. 


See Commercial intercourse and 346 | 
NON PAYMENT OF TAXES. ‘See Specific Execution and 374 
See Deeds and 6s1| ORDER OF PUBLICATION. 
NON RESIDENT. | See Equity Pleadings, No.3, and 296 


An order of publication is given 
See Equity Pleadings, No.3, and 296 | which is held to be insufficient. 
Hoffman et al. v. Shields, 490 


NOTICE. 
PARDON. 
See Dissolution of Injunction, No. 1, 
and 42| <A pardon granted by the President 
See Service of Process and 493 | of the United States for offenses com- 


mitted during the late rebellion, will 
not avail a party in an action of tres- 
pass. Caperton v. Martin, 138 

See also Caperton v. Bowyer, 176 


PAROL EVIDENCE. 


A notice to a constable and his sure- 
ties that intended to, but in fact does 
not contain an averment that the con- 
stable received or collected any money | 
on the claims placed in his hands by | 
the plaintiff for collection, is fatally | 
defective. | ‘ 

Barrett et al. v. Smith, 709 | It is not error where the contents of 
(a release, pleaded but not offered in 

OBJECTION. | evidence, are proved by parol evidence, 
if no objection is offered to such mode 

1. No objection being made, all par- | Of proof. : : 
ties being present, to a motion to set | Washington, ex’or, v. Burnett, 84 
aside an order of submission, the ap- | See Receipt and 101 
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PARTIES TO A SUIT. 


See Equity Pleadings, No.l and 72 
1. An erroneous decree in relation 
to the interest of parties who are not 
in court does not prejudice parties 
who are in the suit. 
Kuhn, Netter & Co. v. Mack & Bros. 186 
2. It is necessary, in a bill to en- 
force a judgment lien by a surety, 
where such surety has paid the judg- 
ment, that the original judgment cred- 
itors, whose judgment he has paid, be 
made parties. Conway v. Odbert et al., 
2 W. Va. Rep., 25. 
Hoffman et al. v. Shields, 490 
See Judgment Creditors. 
See Garnishee, No. 4, and 703 
3. The heirs of H. file a bill to en- 


force the execution of a contract for | 


the exchange of lands, made between 
H., in his lifetime, and C. The bill 
alleges that H. derived title to one- 
ninth part of one of the tracts so ex- 
changed, from one W. and wife, by 
deed of conveyance, which was burned | 
up and never admitted to record. It 
is held on demurrer that W. and wife 
are necessary parties, because it was | 
necessary for the purposes of the bill 
to set up the conveyance from them. 
No possession by H., and those claim- | 
ing under him, can bar a recovery by 
W. and wife, because they cannot dis- 
pute the title of their vendors. 
Callihan v. Hall's heirs, 531 
4. On a bill for the specific perfor- 
mance, it is proper to make a party a | 
defendant to whom an interest in a 
portion of the purchase money has | 
been assigned. Having an equitable | 
interest, he is in a situation to be af- | 
fected by the decree of the court. 
Davis et al. vy. Henry, 571 | 
5. Where a party holds an instru- | 
ment of writing as the mutual friend | 
of both parties, or a deed as an es- | 
crow, and refuses to deliver the same, | 
he is a proper party to a bill for a spe- | 
cific performance of the instrument, | 
or the terms of the deed. And if a| 
party thus holding a quasi trusteeship | 
does not demur because of his being | 
made a party, it is not for the party | 
against whom the specific performance | 
; | 
is sought, to demur. Ib. | 
6. In a declaration in a suit on a| 
lost bond, it is alleged that the bond | 
was given to one of the plaintiffs, who, 
by the affidavit filed of the loss of the | 
bond, is alleged to be the wife of the | 


other plaintiff, and it is held that 
sufficient interest appears in the fe- 
male plaintiff, to justify the use of her 
name as a plaintiff, without further 
averment to disclose her interest. 
Hawver et al. v. Seibert and wife, 586 


PARTNERSHIP. 





C. files a bill of injunction, alleging 
| that he has bought the interest of H. 
| in the firm and partnership effects of 
|B. & H., and that B. has collected 
| debts and accounts due the firm, and 
| that the effects of the firm are being 
| wasted and squandered, and if carried 
/on much longer under the manage- 
| ment of B., irreparable mischief and 
| damage will bedonetoC. andH. C. 
asks that if a dissolution has not op- 
|erated by reason of the sale of H., a 
| dissolution of the partnership be de- 
creed, and the appointment of a re- 
| ceiver and settlement of the partner- 


'ship accounts. HELD: 


I. That the legal effect of the sale 
of H. to C. is, ipso facto, a dissolution 
of the partnership existing between 
B. and H, 

II. That the effect of the sale, and 


| consequent destruction of the partner- 


ship, was not to invest B. with the 
control of the partnership effects as 
surviving partner; and that an order 


| of the circuit court restraining B. from 
| the control of the effects, and the ap- 


pointment of a receiver to take charge 
of the partnership effects, was not er- 
roneous; and that there was sufficient 
equity on the face of the bill to jus- 
tify a refusal to dissolve the injunc- 


tion. Ballard y. Callison, 326 
PARTITION. 

See Possession and 352 
See Rescission and 620 
PAYEE. 

See Debt (action of ) and 257 
PAYMENT. 


1. A general payment before suit 
brought, may be proved without a bill 
of particulars. Otherwise as to par- 
tial or specific payments. 

Shanklin’s adm, v. Crisamore, 134 

2. Payment after suit brought must 
be pleaded; but if it is a general pay- 
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ment it may be proved without bill of 
particulars. Otherwise if it be a spe- 


cific or partial payment. Ib. 
Payment in confederate money, see 
that title, and 387 


3. Payment of a judgment or de- | 
cree to the attorney of record who ob- | 


tained it before due notice of revoca- 


tion of his relation, is valid and bind- | 


ing on the plaintiff. 


Harper, adm’r, v. Harvey, et al., 539 | 
4. No payment to an attorney after | 


he had gone into the confederate 
lines, would be binding on the plain- 
tiff, as the relation ceased or was sus- 
pended from that time. Ib. 
5. The Bank of Virginia, located at 
Richmond, has an office of discount 
and deposit at Charleston. The man- 
agement and control of the latter is 
under a board of directors appointed 
by the former. No directors are ap- 
pointed by the former for the Charles- 


ton branch, after the war commenced | 


in 1861, and the board, whose term of 


office expired in that year, refused to | 


act in that capacity. The cashier and 
other officers also dissevered their 
connection with the branch, and the 
assets and affairs thereof passed into 
the control of the president thereof, 
who was recognized by the officers of 
the parent bank, and was authorized 
to pay depositors and receive payment 
of debts at that time. Richmond was 
within the confederate military lines 
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| the record, that the bank or its credi- 
tors were injured by the payment; nor 
|that the funds were misapplied or 
| wasted by the president, or that any 
| loss was sustained by the bank or the 
| creditors in consequence of the receipt 
of such payment; nor that the funds 
received were under par at the time, 
or that they did not, in fact, enure to 
| the benefit of the general creditors of 
the bank, it would be severe and rig- 
orous doctrine for a court of equity to 
hold that payments thus made to the 
president, with the continuous acqui- 
escence of the bank for many years 
| Should, at the instance of creditors, be 
set aside, and the debtors compelled 
to pay their debts again, in the ab- 
sence of any allegations in the bill, or 
anything that appears elsewhere in 
the record, that the bank or the cred- 
itors were in fact injured by such pay- 
ment. Ib. 
III. That as it was competent for 
the representatives of D. to pay the 
debt, there could be no ground of com- 
plaint on the part of the creditors at 
large of the bank, who are not shown 
to be injured thereby, that S. should 
have paid the debt for them, and with 
their consent, as well as the assent of 
the bank, and taken a transfer of the 
debt, together with the trust or lien 
by which it was secured. Ib. 


PERFORMANCE. 


until 1865, and Charleston was within | 


the federal lines. In 1863, the presi- 
dent receives payment from S. of a 
debt due the branch at Charleston, 
from the estate of D., with the con- 
sent of the administrator of D., and 
the president assigns the debt, which 
is secured by a trust deed, to 8S. A 
bill is filed by a creditor of the bank, 
in 1867, to set aside the assignment to 
S., upon the ground of its being void 
for the reason that there was no au- 
thority in the president to make it, 
and claiming the benefit of the lien of 


the bank on Donnally’s estate, secured | 
by the trust deed, by virtue of an at- | 


tachment. HeEtp: 


I. That under the special circum- | 


stances the payment made by S. ought 
to be sustained, and that the authority 
of the president to make the assign- 
ment was adequate. 

Parker et al. v. Donnally et al., 648 


II. That inasmuch as it was not al- | 
Jeged in the bill, nor does it appear in | 


ATS IAS ASAE NS Ne a ee 


See Specific Execution, No. 3,and 514 
PERSONALTY. 
Personalty reduced to possession by 
‘the husband becomes his absolute 
property. 
Till, &e., v. Wynn & Co, et al., 453 
PERSONAL DECREE. 

See Hquity Jurisdiction and 600 
PERSONAL REPRESENTA- 
TIVES. 

An appeal can be taken by a per- 
sonal representative as of right. 


See Appeal and 312 
| See Attachments, No. 2, and 648 


PERSONAL SERVICE. 


See Equity Pleadings, No,3,and 296 
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PETITION, | plication should have been sustained, 


Parties claiming to be subsequent | 
attaching creditors, must come in by | 
petition, and cannot dispute the valid- 
ity of prior attachments by mere mo- 


| the plea held bad, and judgment en- 
Tb. 


tered for J. 
5. Two pleas are filed in an action 


of 1 trespass, one the general issue, the 


other “belligerent rights;’ issue is 





































tion. Ludington et al. vy. Hull, 130 | joined on both of these pleas, and the 

jury finds a conditional verdict for 

PLEADINGS. the plaintiff, subject to the opinion of 

the court on a demurrer to the evi- 

See Joinder of Issue and 1\}dence. The court below decides on 

See as to pleading paymentinassump- this demurrer for the defendants, 
sit, Bull of Particulars and 134 | Hewp: 

1. If a plea is bad and the replica-| That the plea of belligerent rights 
tion also bad, a demurrer to the latter | being a bad plea, the issue thereon 
should be sustained and the plea held | was an immaterial one, and the verdict 
for naught. But as an issue thus rais- | of the jury on the general issue, find- 
ed in the court below is an immaterial | ing for the plaintiff, being sustained 
one, the error in overruling the de- | | by the evidence, should have been en- 
murrer to the replication could not be | tered “7 the judgment of the court. 
to the prejudice of the party filing the | Carskadon v. Johnson et al., 356 
plea, and he cannot be heard in this | 6. When a plea, replication, or sub- 
court to complain of it. |sequent pleading concludes to the 

Caperton v. Martin, 138 | country the adding of the similiter be- 
See Limitation (statute of ) No. 3, |ing all that is necessary to complete 
and 180 | the issue, the omission to do so is not 

2. Two counts in a declaration of | error after verdict which will avail in 
debt describe two bonds; a plea isen-| the appellate court. But it is other- 
tered purporting to make defense to| wise when the plea, replication, &c., 
the whole action, but the matter of! concludes witha verification, and with- 
defense goes only to the consideration | out anything more, a trial is had and 
of one of the bonds. In this the plea | a verdict or judgment rendered with- 
is bad, but judgment being entered by | out any issue on such plea or replica- 
consent for the amount of one of the | tion. Caperton v. Ballard, adm’r, 420 
bonds, the defect is cured, and leaves | A party cannot take advantage, 
the plea to be tested as to the matter | in the appellate court, of the fact that 
of the defense, on the sufficiency of | there was no issue made up on special 
the facts stated in it. | pleas, if the pleas do not present a 

Jarrett v. Nickell, 276 | bar to the plaintiff’s action; as any 

3. After a plea is filed it is too late | issue that might have been had upon 
to object to it as being insufficient in| them, would have been immaterial 
law; the plaintiff should demur if he | and unavailing. 
wishes to test its validity. Ib. | Pere et al. v. Correll, adm’r, 627 

4, J.sued N. on a bond; N. pleaded | | 8, A plea given, which is held to be 
specially that the bond sued on was | too indefinite and ‘uncertain in form, 
given in 1866, in lieu of one given in | and would allow too much latitude of 
1863, which ‘latter was executed in | defense. Ib. 
pursuance of a debt payable in so-| 9. A plea is held to be bad, which 
‘ called confederate curreacy, and the | sets up for defense, that a bond given 
consideration of which was wholly |in settlement or compromise of an- 
and entirely such currency, and the | other bond, that was to be paid in con- 
bond was, therefore, void; to which | federate money, for a less sum, and in 
J. replied specially that the bond sued | the settlement of the original ‘debt, is 
on was executed in consideration of | illegal and void. Jarrett v. Nickell, 
the compromise of certain “disputes infra. , 
and difficulties” between them. To 
this replication the defendant demur- 
red, and the demurrer was sustained, 


POSSESSION. 














and judgment entered for N.. Hexp: 
That the plea and replication were 





both bad, and the demurrer to the re- 


1. An agreement is entered into be- 
tween the heirs of a deceased party, to 
partition lands, which is accordingly 
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done, and one of them enters into) 
possession of his portion, but no deed | 
of partition is made. HeE.p: 
That a continuous actual possession 
for a period of twenty years, will per- 
fect his title against the other heirs. 
Kdwards v. Chilton et al., 352 
See Equity Pleadings, No. 5. | 
2. Personalty reduced to possession 
by husband becomes his absolute prop- | 
erty. Jill, &e., v. Wynn & Co., 453 
See Parties to a Suit, No. 3, and = 531 
See Rescission and 620 


PRESUMPTION. 
1. As to presumption of malice in | 
action for false arrest, see French v. 
White, 170 | 
2. Presumption of payment of trust | 
deed after twenty years. 
Edwards vy. Chilton et al., 352 
See Arbitrament and 496 
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REBELS. 


Commercial intercourse with, for- 
bidden by the law and policy of the 
United States. 

See Commercial Intercourse and 346 


REBELLION. 


1. Persons who were engaged in re- 
bellion cannot recover interest accru- 
ing during the period théreof. 

Hutchinson et al. v. Landeraft, 312 

2. The appointment of an adminis- 


|trator by a tribunal in rebellion 
| against the United States, is null and 


void. Cuaperton vy. Ballard, adm., 420 
RECEIPT (for money). 
A receipt for money which purports 


to be “in full, on account, to date,” 
does not import an agreement or con- 


| tract between the parties, and is open 


PRICE. 
See Inadequacy of Price, and 600 
PRINCIPAL AND AGENT. 
A case in which the relation of 
principal and agent is held to exist. 
Hall v. Pierce et al., 107 | 
PRIOR CONTRACTS. 
The act repealing the laws of usury 
does not affect prior contracts. 
See Usury and 456 
PROBATE (of Wills). 
See Wills and 729 
PUBLIC POLICY. 


As to trading with enemies, see Com- 
mercial Intercourse and Marriage Set- 


tlement, No. 2, and 430 | 
See Commercial Intercourse and 586 


PURCHASER. 


A purchaser from the trustee and 
cestui que trust under a marriage settle- 
ment is protected in the payment of 
the lien of a decree against the land 
existing prior to such settlement. 

Parker v. Clarkson et al., 407 


See Sale (under a decree) and 600 | 


See Rescission and 620 


| to explanation and contradiction by 


parol proof. 
Dolan v J. & A. Freiberg, 101 


RECOURSE. 
See Assignment and 673 
REHEARING. 
The fact that through ignorance or 


carelessness counsel may fail to make 
out a case as it might have been made 


| out, is notsufficient ground for the filing 


of a petition for a rehearing. 
vearnes Vv. Lee, 387 
See Evidence (after discovered) and 610 


RELEASE. 


As to proving contents of, see Parol 
Evidence and 


REMEDY. 


1. An act of the legislature which 
revives a remedy does not violate the 
obligation of a contract. 

Caperton v. Martin, 138 

2. Injunction the proper remedy to 
determine the question of the assess- 
ment of taxes, where it is claimed the 
act under which they are levied is un- 
constitutional. 

Kuhn v. Bd of Education, &c., 499 
See Dissolution of Injunction, No. 4, 
and 597 
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RENTS AND PROFITS. 


In a bill to enforce a judgment lien, 
it would seem unnecessary to aver that 
the rents and profits will not pay the 
debt in five years, under the Code of 
W. Va., 1868. 

Handly et al. v. Sydenstricker, adm., 605 


REPLICATION. 
See Pleadings, No. 1, and 138 
See Limitation (Statute of ), No. 3, 
and -180 
See Pleadings, No. 4, and 276 


RESCISSION. 


H. procures the posting of advertise- 
ments for the sale of the lands of his 
wife’s father, who is deceased, signed 
“The heirs.’ At said sale, which is 
by public auction, H. bought one tract 
himself, and H. K. also bought one | 
adjoining. Each takes possession of 
the tract purchased by him. Subse- 
quently they agree on a division line 
and set a fence thereon, and agree as | 
to the portion of the fence to be kept | 
up by the parties respectively. H. 
receives, without objection, the full | 
amount of the purchase money for his | 
wife’s share of the land purchased by | 
H. K. Hz. afterwards declares his in- | 
tention to be to convey to H. K., when 
the other heirs of his deceased father- 
in-law would convey to him, the pro- 
perty also purchased by him at the 
sale. Seven or eight years afterwards | 
H. and wife bring their bill to set aside | 
the sale to H. K., and to declare a deed 
made by the co-heirs of the wife to 
H. K., to be void, and require the | 
latter to restore possession and pay | 
rents and profits for the use of the | 
lands purchased by him. The co-heirs | 
of the wife are made defendants also 
with H. K. Hep: 

I, That H. cannot, under the cir- | 
cumstances, be heard to rescind the 
contract and oust his vendee of his | 
possession. 

Hedrick v. Hern et ux. et al., 620 

II. That H. K. is entitled, under his 
purchase, to whatever interest H. had | 


EX. 


| JIT. Not a proper case for decree 
| between the co-defendants H. K. and 
| the residue of the heirs. 


RESIDENCE. 
| See Return (of Process), No.2, and 538 
RETURN (of process). 


See Service of Process and 493 
1. A return stating that service was 
made by “posting an office copy here- 
of on the front door of each of their 
dwelling houses,” is defective: First, 
because it does not appear that he le/t 
a copy posted at the front door, as the 
statute prescribes; and Second, because 
it does not appear that it was at the 
“usual place of abode” of the defen- 
dants, as also prescribed by the statute. 
Lewis v. Botkin, 533 

2. A return stating that service was 
made by posting an oflice copy on the 
front door of the defendant’s “resi- 
dence,” is defective, because the statute 
requires service to be at the “usual 
place of abode.” Lewis v. Botkin, 538 


REVERSAL. 
Joint judgment, where service of 
process is defective as to one, must be 


reversed as to both. 
See Joint Judgment and 493 


REVENUE LAWS. 


See Writ of Error and 745 
RULE. 

See Certiorari and 371 
SALE. 


A transaction which was held to be 

a sale which was claimed to be an op- 
tional contract only. 

Logan vy. Dils, 397 


SALE (under a decree). 
The provision of section 8 of chapter 


132 of the Code of West Virginia, does 
not refer to an order made confirming 





in the land in right of his wife, and | a sale under a decree, but to the decree 
it was not competent for H. and his| or order under which the sale was 
wife, or either of them, during their | made; and hence the purchaser in the 
coverture, to file a bill for possession | case at bar cannot be protected, the 
or partition of the Jand purchased by | decree of sale being erroneous. 

H. K. Ib. | Sinnett et al, y, Cralle’s adm’r et al., 600 
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SEALS. | 


A paper purporting to be a deed of | 
trust, which is not under the seals of | 
the grantors, does not create « lien so as | 
to defeat subsequent attaching credi- | 
tors. Pratt&Foxv.Clemensetal., 443 
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SHERIFF'S BOND (action on), 
See Breaches (assignment of) and 721 
SIMILITER, 


The want of a similiter is not error 


after verdict. Code of Virginia, chap- 


SECURITY. 


See Injunction Bonds, No.3, and 312 | 


SETTLEMENT OF PARTNER- 
SHIP. 


See Partnership and 326 


SET FOR HEARING. 


ter 181, sec. 3. 
B. & O. R. R. v. Faulkner, 180 
See Pleadings, No. 6, and 420 


SOVEREIGN POWERS (of govern- 


ment). 


It is competent for the established 
and lawful government to wield its 
sovereign as well as its belligerent 


| powers to suppress a rebellion and 


It is not error to hear and determine 
a chancery cause, if it is ready for 
hearing, although not formally set for 
hearing as to all the parties, no objec- | 
tion being made for that reason, 
Kuhn, Netter & Co. v. Mack & Bros., 186 | 


punish insurgents. 
Peerce et al. v. Carskadon, 234 


SPECIFIC EXECUTION. 


1. A vendor sells 2,000 acres of land 
to a vendee, at the price of 50,000 dol- 


| lars, and conveys, by mistake, to the 


9 


| vendee, 39 acres of land for which the 


SET-OFF. 
See Garnishee and 305 
See Garnishee, No. 3, and 339 
See Assumpsit and 368 


SERVICE OF PROCESS. 


See Equity Pleadings No. 3, and 296 
A service of a notice by an officer, 
showing that he left a copy with a 
member of defendant’s family over 
the age of sixteen; or an amended re- 
turn showing that he left an office copy 
with a white male member of his fam- 
ily over the age of sixteen, the defen- 
dant being absent from his usual place 
of abode at the time, is defective, be- 
‘ause, First, it does not show that the 
person to whom the notice was deliv- 
ered, was found at the defendant’s “usu- 
al place of abode;” and Second, be- 
cause it does not show that the officer 
gave to the person with whom he left 
the notice, “information of its pur- 
port,” according to the first section of 
chapter 121, Code of West Virginia. 
Vandiver et al. v. Roberts, 493 
See Return (of process) and 533 


SEPARATE PROPERTY. 


Disposition of, by feme covert. 


See Feme Covert and 249 | 
See Husband and Wife and 453 


vendor has no title. HEtp: 

In a suit in equity to recover the 
purchase money, the circuit court 
should decree a specific execution of 


' the contract, where it is possible to do 


so; and that where such specific exe- 
ention cannot be decreed, the court 
should deeree an abatement, according 
to the contract price of the purchase, 
or at the rate of 25 dollars per acre, 
and not according to the relative value 
of the 39 acres. 

Stockton y. Union Coal & Oit Co., 275 

2. L., a non resident, owns land in 
this State. D., a brother-in-law, resi- 
ding in this State, writes to L. that he 
would take the land at a fixed price of 
10 dollars per acre, or to put his price 
per acre on the land and he would sell 
it for what he could above that sum 
and retain the balance as compensation 
and for expenses of sale. L. replies by 
letter that he is willing to take 10 dol- 
lars per acre. J), telegraphs that he 
would take the land, and sent him his 
two negotiable notes for the whole 
amount, which L. accepted and re- 
tained. Subsequently, and before the 
notes were due, D. sold the land for 
20 dollars per acre. L. refused to 
make a deed upon D’s offering to pay 
off the notes, but it was agreed that 


ithe vendee of D. should pay off the 
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notes, which was done, and the resi-| true, furnish a case that a court of equi- 
due of the purchase money on sale be- | ty would not hesitate to enforce by 
tween D. and the vendee, should be | compelling a conveyance; and a de- 
deposited in bank to await the result | murrer to it, for want of uncertainty 
of the controversy between L. and D., | and mutuality in the contract, will not 
and that the notes should also be de-| lie. Fluharty vy. Beatty, 514 
posited in bank. These notes were) Who are proper parties to a bill for 
subsequently withdrawn from the bank | specific performance, see Parties to a 
by L., and were in his possession at the | Suit, Nos. 4 and 5, and 571 
bringing of the suit. LD. files his bill 
for a specific performance upon the 
part.of L., charging a sale between L. 
and himself in the nature of what is | See Internal Revenue Stamp and 397 
called “optional contracts of sale.” L. 
claimed the transaction was one of |STATEMENTS (of a judge during 
agency on the partof D. The court trial). 
below decreed that there was no sale | 
between them, but allowed five dollars | The judge of the circuit court stated 
per acre as a compensation to D. for | during the trial, on a motion to offer 
his services. L. appeals. Hexp: | certain testimony which was objected 
That it was a sale of the land between | to, certain facts as being within his 
L. and D., at the price of ten dollars own knowledge, and upon objection 
per acre; but inasmuch as D., in this | that such statements were made in the 
court, did not insist on the error of the | presence of the jury, he instructed the 
court below in decreeing that there was | jury that the statements he made on 
no sale, he thereby waived the error | the motion were not to have any effect 
in the decree below in that particular, | on them as to any questions of fact in 
and it was affirmed. | the case; and were instructed to dis- 
Logan v. Dils, 397 | regard them. He also told counsel 
3. In a bill in equity it is alleged | that he made the statements simply to 
that, a lot of land belonging to B., is | further explain his ruling on the mo- 
sold by judgment creditors; that he | tion to exclude the evidence. HELD: 
became the purchaser and applied to| That the statements thus made were 
F, to become his surety in the purchase | not sufficient ground for reversing the 
money bonds; that it was agreed be- | judgment. 


STAMPING (after suit brought), 


tween them that F. should appear as | Caperton v. Ballard, adm., 420 
principal in the bonds, and B. as sure- | 
ty, and the land, with the advice and | STEAMBOATS. 


consent of the commissinners of sale, | 
should be reported as sold to F., which | As to jurisdiction by attachment over 
is accordingly done. That it was also | steamboats navigating waters of this 
further agreed that if B. paid the pur-| . State, see 

chase money the land should be his, | Com’ th, use, &c., v. Fry et al., 721 
and if not, and it became necessary for | 
F. to pay it, the land should become | STREETS. 
his. That B. paid all the purchase 
money and lifted the bonds, except 100/ <A cellar is excavated and building 
dollars, which F. paid without the con- | erected over it, fronting on a street in 
sent of B; that B. retained possession | Charleston, in 1835. In 1862 the buil- 
of the property. That subsequently | ding is burned. In 1866 the defen- 
F. obtained from the commissioners a | dants purchase the lot; in 1867 the 
deed for the land, without the knowl- | corporate authorities of C. widened the 
edge of B., and had never, up to that | street so as to embrace about six feet 
time, expressed any intention of re- | of the front of the cellar, in which the 
taining the land or claiming it. And | defendants appear to have acquiesced. 
that B. had tendered to F. the 100 dol- | In 1868, the plaintiff, B., after night, 
lars and its interest, and a properly | fell into the cellar and sustained inju- 
prepared deed to be signed by him, | ries, for which he brought suit for dam- 
conveying the land to B. The bill | ages against the defendants F. and M. 
seeks a conveyance from F. Hep: | Thedeclaration alleges that the defen- 
That the allegations of the bill, if! dants made and dug the cellar. HELD: 
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I. It is not necessary that a street, | 
or a portion of a street, should be | 
dedicated to the use of the public by 
deed or due process of law; it may be 
done by use and occupation on the one | 
side, and acquiescence on the other. | 

Beach v. Frankenberger and May, 712 | 

II. The cellar being excavated at | 
the time the authorities widened the 
street, the town alone would be liable 
for accidents, unless it should appear 
that the defendants did something to | 
continue the cellar there, such as using | 
it as an entrance to the basement of 
their building, subsequently erected, 
or something of that sort, of which 
fact nothing appears in the evidence. 

Ib. 

III. It was not error to instruct the 
jury that the plaintiff could not reco- 
ver under his declaration, if they be- 
lieved that the cellar was dug when 
the defendants purchased the lot. 

Ib. 


SUBMISSION (to arbitrament). 


See Arbitrament and 496 
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case, wherein the cause of action arose 


| since the Ist of April, 1865, or should 
| thereafter arise, should not be required 


to take the oath known as the “suitors” 
test oath,” until the defendant shall 
have also taken the test oath. Jb. 

3. S.R.& Co., asa firm, instituted suit 
against H., who tendered an affidavit 
under the “suitors’ test oath” act, aver- 
ring that “S. & R.” were plaintiffs and 
he was defendant, and that S. & R. had 
aided in the rebellion, &c. The court 
below refused to permit the affidavit 
to be filed and to make an order re- 
quiring the plaintiffs to take the “sui- 
tors’ test oath.” Henp: 

That there was no error in the refu- 
sal of the court to permit the affidavit 
to be filed, as it does not appear to be 
in the suit of “S., R. & Co.” Even if 
S. & R. were the same parties men- 
tioned in the suit in which the affida- 


| vit is sought to be filed, still there is 


no affidavit that the other members of 
the firm of S., R. & Co. eyer aided in 
the rebellion, &c., and without that 
the suit could not be dismissed, as it 
is sufficient if “any one” of the plain- 


| tiffs shall take the oath of expurgatiun. 


SUITORS’ TEST OATH. | 

1. The act of February 28th, 1865, | 
known as the “suiters’ test oath,” is 
constitutional. 

Beirne v. Brown, 72 

2. In December, 1862, A. bonght 
land of B., and paid, on the 4th of 
January, 1863, 5,000 dollars of the 
purchase money in confederate treas- 
ury notes, and in June, 1863, tendered 
the residue of the purchase money 
due the vendor, in like currency, 
which B. declined to receive. In May, 
1866, B. filed his bill in equity against 
A., to enforce his lien against the land 
for said residue, and made V., a sub- 
purchaser, a party defendant to the | 
suit, V.made and filed an affidavit | 
under the act of the 28th of February, 
1865, known as the “suitors’ test oath,” 
and an order was made in the cause 
requiring B. to take the oath required 
by that act, which he failed to do, and 
his bill was dismissed. HELD: 

That the cause of action having 
arisen prior to the first of April, 1865, 
the order of the circuit court was pro- 
perly made, notwithstanding the suit 
was instituted after the passage of the 
act of the first of March, 1866, which 
required, that a complainant in any 


| See 2 W. Va. Rep., 285. 


Harrison, adm. v. Sinith, Rhodes & Co., 97 
4. The act of February 11th, 1865, 
requiring parties to take a certain oath 


| therein prescribed, before they are en- 


titled to a rehearing in the matter of a 
judgment on an attachment, is not un- 
constitutional. 
eerce et al. v. Carskadon, 234 
5. The act of February 28th, 1866, 
in relation to oaths by suitors, being 
in derogation of the common law, 
should not be enlarged in its operation 
by construction beyond its express 
terms. And a party who seeks to 
avail himself of the provisions of the 
act, ought to be held to state a case 
with the utmost precision; such as is 
required ina plea of abatement, 7. e., 
certainty to a certain intent in every 
particular. 
Harrison, adm., v. Leach, 383 
6. A defendant who requires the 
plaintiff to take the oath known as 
the suitors’ test oath, enacted by the 
legislature February 28th, 1865, is 
himself required, by the act of March 
Ist, 1866, to first take the same oath, 
The acts of February 11th and 28th, 
1865, requires any plaintiff. if a citi- 


| zen of the State, to make and file an 
| affidavit that he will support the con- 
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stitution of the United States and of | maintained in the case of an unlawful 
this State, and that he takes such ob- | taking or intermeddling with personal 
ligation freely and of choice, and with- | property, against the wishes or con- 
out any mental reservation or purpose | sent of the owner, although the prop- 
of evasion. | erty may have been returned to him 

Pendleton, use, v. Burton, 496 | before the institution of his suit. And 


a judgment for the full value of the 


SURETY. | property vests the title to it in the de- 
'fendant, unless the property has been 
See Guarantor and gg | returned uninjured and unimpaired in 


E : ee value; in which event the plaintiff 
See Purties to a Suit, No.2, and 490 conig only recover damage for the de- 
tention. Ib. 

3. It appearing in this case, that the 
horse in question had been seriously 
injured and perhaps rendered worth- 


less after the conversion. and before 
THE BANK OF VIRGINIA AT he was placed in the custody of the 


TAXES. 
See Wellsburg School District and 499 


CHARLESTON. _ plaintiff’s agent, the measure of dam- 
ages was the fair value of the horse at 
See Payments and 648 the time of conversion, and the jury 


might fairly imply that the price paid 


> PAPIER@ "K OF vrp.. for the horse shortly theretofore, was 
THE FARM ee oF Vin the fair value at the time of such con- 
Whe . 


version. Ib. 
See Domestic Corporations and 805 TRUST DEEDS. 
TEST OATH. A reservation to the grantor in a 
trust deed conveying personal prop- 
See Suitors’ Test Oath and 72 erty, which is inconsistent with the 
object of the trust and adequate to the 
TITLE (of purchaser). defeat thereof, is null and void as to 
creditors. 
See Sale (under a decree) and 600 | Kuhn, Netter & Co.v. Mack & Bros. 186 
See Payment, No. 5, and 648 


‘RADING WITH ENEMIES. 
TRADING W UNDUE INFLUENCE. 
See Wright etal. v. Graham, 430 See Wills and 799 
TRESPASS. USE AND OCCUPATION 


(of streets). 


See Evidence, Nos. 1 and 2,and = 138 
See Pleading, No. 5, and 356 | See Streets and 712 
TRESPASS (to real estate). | USUAL PLACE OF ABODE. 
See Jurisdiction (of justices) and 639 | See Service of Process and 493 
See Return of Process and 533 


TROVER AND CONVERSION. | See Return of Process, No.2, and 538 


1. The tortious or unlawful taking | USURY. 
of personal property, and the exercise ; 
of ownership and dominion over it,) See Mortgage and 4 
against the consent of the owner is,in| 1, It is proved that a negotiable 


law, a conversion of the property for | note is dtawn for 1,150 dollars, paya- 
which trover will lie. | ble in sixty days; that at maturity it 
Arnold v. Kelley, 642) was renewed for 1,160 dollars and 50 

2. The action of trover may be! cents, payable in sixty days; at matu- 





rity 
thir 
cent 


ren 
Jars 
jury 
iro! 
em 
of 1 
dus 
pee 
ant 
col 
the 
ni 
th 
mi 
be 
in 
ne 
of 
di 


—pn of tm 








a VY Se 6S lO ee 





1 aten 


rity the latter note was renewed for 
thirty days for 1,168 dollars and 12 
cents, and at maturity the latter was 
renewed for sixty days, for 1,175 dol- 
lars. The defendant asked that the 
jury be instructed that, if they believe 
from the evidence that the plaintiff 
embraced in the several notes, or any 
of them, the anticipated interest to be 
due at the maturity of the notes res- 
pectively, that it would constituteusury 
and render the transaction void. The 
court gave the instructions so far as 
the original loan was concerned, but 
modified the instruction as follows: 
that as it appeared from a calculation 
made in court, which was adinitted to 
be correct, that the excess beyond legal 
interest upon the amount of the first 
note, from its maturity to the maturity 
of the note of 1,175 dollars, was ten 
dollars and 95 cents, including all the 
notes, if the jury believed trom the 
evidence that this excess in interest 
was a mistake or inadvertence in cal- 
culation in the renewal of the notes, 
and that the plaintiff had no intention 
to charge any more than legal inter- 
est, then such excess was not usury. 
HELD: 

That there was no error in the re- 
fusal of the court to give the instruc- 
tion asked by the defendant, nor in 
giving the instruction as modified by 
the court. Stuart et al. v. Livesay, 45 

2. K. charges ina bill that he loaned 
to L. and wife a sum of money, for 
which they executed their obligations 
and a mortgage on the property of the 
wife. 
the plaintiff was not a debt contracted 
for the loan of money, but for State 
stocks transferred by the plaintiff to 
the defendants, at their nominal value, 
when in fact their actual value was 
much below the nominal value. That 
the object of the defendants was to 
raise money, and they applied to the 
plaintiff for such a loan. He declined 
loaning money, but proffered to loan 
State stocks as money, and their ne- 
cessities were such that they were ob- 
liged to do it, but that the stocks were 
sold for eighty cents on the dollar. 
That defendants were advised that, as 
having applied for a loan of money 
and being compelled by their necessi- 
ties to take depreciated stocks at their 
nominal value in lieu of money, the 
transaction would be held to be usu- 
rious and oppressive. HELD: 


VoL. IV. 51 
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That the averments in the an- 
swer, taken in connection with the 
charge in the bill, make the defense 
of usury in substance, although not 
very formally. 

Kelley v. Lewis et a’., 456 

3. The act of the legislature of this 
State, repealing the laws on usury, 
does not affect contracts made prior to 
the date thereof. Ib. 


4. Itis held that the following in- 
structions, in substance, to a jury on 
the trial of an issue out of chancery, 
on a question of usury, were not erro- 
neous: That the transaction need not 
be proved usurions beyond a rational 
doubt; that if the evidence showed 
that State stocks were sold by the plain- 
tiff to the defendants in good faith, the 
transaction was not usurious; and the 
refusal to instruct the jury that before 
they could find the transaction usuri- 
ous, it must be proved that the plain- 
tiff intended it as such. That if the 
plaintit? intended to sell the State 
stocks, it was not usurious, and it made 
no difference what the defendants 
thought or intended, but that such 
sale must have been a bona fide sale 
and not a loan in disguise of a sale, 
and that the plaintiff said nothing to 
warrant the defendants in believing 
that it was a loan and notasale. That 
the character of the transaction as usu- 
rious or not, did not depend upon the 
inward belief or intention of the par- 
ties, but upon the terms thereof, as 
made and expressed between them at 
the time. That it did not necessarily 


usury; nor did it follow if it was a 
loan, that it was usury. Ib. 
5. The following instruction held 


erroneous: “A loan of so many State 

bonds at par, which were under par 

at the time of the loan, was usury.” 

Ib. 

VACATION. 

See Injunction Bonds, No. 3, and 312 
VENDOR. 

See Specific Execution and 273 


VENDOR'S LIEN. 


It is error to decree the sale of the 
whole of a tract of land subject to the 
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widow’s dower, when it appears that | 


there is a vendor’s lien on a one-twelfth 
interest thereof. The one-twelfth in- 
terest should have been sold free from 
dower. 


Sinnett et al. v. Cralle’s adm’r et al., 600 
VENUE. 
See Change of Venue and 176 
VERACITY. 
See Impeachment. 
VERDICT. 
A verdict is erroneous and incurably 
defective, in an action of writ of right, 
where it gives the tenants land outside 


of that described in the declaration of 
the demandants. 


Gallatin’s heirs v. Haywood’s heirs, 1 


See Joint Judgment and 104 
See Wills, No. 15, and 729 
VERIFICATION. 

See Pleadings, No. 6, and 420 
WAIVER. 


A party not insisting on an error in 
the decree below, thereby waived it in 
the appellate court, in this case. 


Logan v. Dils, 397 
WAR. 


War gives the right to confiscate the 
property and debts of the enemy. 


Peerce et al. v. Carskadon, 234 


WELLSBURG SCHOOL DIS- 
TRICT. 


The act of the legislature of West 
Virginia, entitled “An act to estab- 
lish the school district of Wellsburg, 
in the county of Brooke, passed 
July 11th, 1868,” is not unconsti- 
tutional; and the taxes and levies 
assessed by authority of the board 
of education of said school district, 
in the year 1869, are legal, and 
should be collected. 


Kuhn vy. Bd of Education, &c., 499 


INDEX. 


WILLS. 


1. Undue influence to avoid a will] 
must be such as to overcome the free 
agency of the testator at the time the 
instrument was made. 

Forney et al. v. Ferrell et al., 729 

2. If undue influence be proved to 
have been exercised over the testator, 
both before and after the execution of 
the will, the facts may be given in evi- 
dence to the jury, from which they 
may infer, if they see proper, that 
undue influence was exercised over 
the testator at the time the will was 
made. Ib. 


3. It is proper to admit to go in evi- 
dence to the jury, a conversation in the 
presence of the testator, and other con- 

| versations of the testator, as to what he 

would do at the time of his decease, 
with the property devised by him. 
Ib. 

4. The declarations, admissions, and 
conversations of one devisee, cannot 
be admitted in evidence against his 
co-devisees. 

5. On the trial of an issue devisavit 
vel non, after evidence has been offered 
tending to prove the due execution of 
the paper-writing purporting to be the 
will of the deceased, it is competent 

| for the defendants, for the purpose of 
proving that the execution of the pa- 
per-writing purporting to be the will 
'of the decedent had been procured by 
undue influence, to offer in evidence 
conversations between the husband 
and the testatrix, while she was living, 
'tending to show undue influence, ex- 
ercised by a devisee under the will in 
its procurement. 


6. It is proper on a like issue, for 
| the defendants, with a view to show 
| that the alleged will was not the will 
of the testatrix, to offer in evidence 
conversations between the testatrix and 
her husband, after its execution and 
during coverture, tending to show that 
she did not know or recollect, accu- 
rately, the contents of the alleged _ 

- Tb. 


witness, with a view to impeach her, 
if she had not married her last hus- 
band, (she having stated that she had 
been twice married and that her last 
husband was dead), before the death 
of her first husband. Tb. 





7. It is improper to ask a female 
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8. The plaintiffs in an issue devisavit 
vel non, simply offer evidence neces- 
sary to admit the will to probate, and 
rest. The defendants then offer evi- 
dence of the want of testamentary ca- , 
pacity, and that the will was procured | 
by undue influence. The plaintiffs, | 
in rebutting, propose to offer further | 
evidence of testamentary capacity, and 
to rebut the evidence of undue influ- | 
ence offered by the defendants, by the 
draughtsman of the will. HELp: 


No valid objection could be urged | 
against its admissibility to rebut the | 
evidence of the defendants, tending to | 
show undue influence and want of tes- | 
tamentary capacity. Ib. | 

9. It isnot improper that the inquiry | 
be made of a witness and an answer 
insisted on, if deemed important in the | 
case, whether the witness had had any | 
private conversation with the counsel | 
of the party calling him, in relation to | 
his testimony in the cause, prior to be- | 
ing sworn. Courtesy among counsel | 
may tend to discountenance the prac- | 
tice, and the court will take care that 
the practice is not abused. Ib. 

10 Itis competent for the propound- 
ers of a will to prove the issue on their 
part by any other legal evidence, as 
well as by the record or certified copy 
thereof of the probate of the paper 
propounded as the will, and it is error 
in the court below to instruct the jury 
that it is incumbent and necessary for 
the propounders of the will to cffer in 
evidence, and show to the jury the 
record or certified copy thereof of the 
probate of the paper-writing propoun- 
ded by them, as and for the last will of 
the decedent. Ib. 

11. After the evidence is closed on 
both sides, and the questions arising 
in the case have been argued to the’ 
jury by one of the counsel for the 
plaintiffs, and: by the counsel for the | 
defendants, the counsel for the plain- 
tiffs who made the concluding argu- 
ment, proposed to read to the jury a 
paper mentioned in a bill in equity, | 
tiled by the defendants in the suit at 
har, against the plaintiffs therein, in | 
a suit in chancery, in which the issue | 
in the suit at bar was ordered. HELD: | 

That the evidence was proper, and | 
the only objection to it was the time of | 
offering it, and on that ground it might | 
have been excluded, had not the erro- | 
neous instruction of the court as to its | 
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necessity, made it necessary to offer it. 
Ib. 

12. If a testator makes a disposition 

of his estates which he did not desire 

and did not intend, and such disposi- 


| tion was made by reason of the undue 


influence exerted upon him, and ope- 
rating at the time of making the same, 
it is such undue influence as will avoid 
the will, notwithstanding the testator 
was not controlled by any act of force, 
coercion or persuasion put forth at the 
time of signing the paper; for the free- 
dom of the will is effectually overcome, 
and the act obviously more the off- 
spring of another’s will, than of the 
testator. Ib. 


13. The defendants to an issne devis- 
avit vel non, ask the court to instruct 
the jury that, if they believe from 
the evidence that the testatrix made 
and acknowledged in writing duly ex- 
ecuted as the law requires, a will or 
codicil to the paper writing propoun- 
ded by the plaintiffs in the issue, as 
and for the last will of the testatrix, 
at any time after the date of the paper- 
writing so propounded, and inconsis- 
tent with, or in conflict with it, then 
the jury should find the said paper 
writing propounded by the plaintiffs, 
is not the last will and testament of 
the testatrix. Hep: 

There is no error in the instruction 
taken as an independent or abstract 
proposition, but as applicable to the 
peculiar issue and the circumstances 
of the case, it is calculated to mislead 
the jury and induce a response in the 
verdict to but half the issue submitted 
for inquiry, and was therefore objec- 
tionable. Tb. 


14. It is not error for a court below 
to instruct the jury that, if they be- 
lieve from the evidence that a testatrix 
understood or believed that the paper 
writing, made as and for her last will 
and testament, contained a provision 
for the use or benefit of her husband, 


|or his children, or for both said hus- 


band and children, and said provision 
is not contained in said paper-writing, 
it is their duty to consider and weigh 
such evidence in ascertaining whether 
such paper writing is or is not the last 
will and testament of the said testa- 
trix. 1b. 
15. A jury is empannelled and 
sworn to determine whether any, and 
if any how much, of the papers in the 
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bill mentioned, dated respectively De- 
cember 27th, 1861, and March 7th, 
1866, be the will of the said M. F., de- 
ceased, The verdict rendered, is: “ We 
the jury find that the paper-writing 
offered in evidence in 
purporting to be the will of M. F., 
deceased, and dated December twenty- 
seventh, 1861, is not, nor is any 
part thereof, the last will of the said 
M. F., deceased.” HeEtp: 

That the verdict is objectionable, | 


INDEX. 


this cause, | 


WRIT OF ERROR. 


A violation of the conditions of the 
bond required in order to obtain a li- 
cense to sell spiritnous liquors, is a 
violation of the law relating to the 
revenue, and is a case in which the 
State may have a writ of error. 

The State v. 745 


Yhurch, 


WRIT OF RIGHT. 


because it is not responsive to the issue. | See Verdict and Joinder of Issue and 1 


Ib. 
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